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[The Panel of Judges enters the court room. The press is given an opportunity to take photographs]

J III:
Court session of criminal case No.284/Ordinary Crime/2005.Manado District Court, in the name of the Defendant PT Newmont Minahasa Raya and the Defendant Richard Bruce Ness, in session and open to the public. 

 [Strikes gavel]

J III:
Will the Defendant please have a seat. Before we begin the court session, we would like to ask if the Defendant is in good health today?

RBN:
Yes I am.
HS:
Yes, your honor, I am in good health.

J III:
Healthy. We can continue the examination. We ask the Prosecutor if there is another witness to examine today? Is the witness present today? 

PP1:
Thank you to the Panel of respected Judges. Today we would like to call one witness, Professor Muladi, SH. 

 [unclear]

J III:
We invite the Defendant and the Translator to sit beside the Legal Advisor. To the Prosecutor, we ask that the witness enter the court room. 

PP1:
Professor Muladi, SH, we ask that you enter the court room. 

 [Witness enters the court room]

 [unclear]

J III:
[unclear] What is your complete name?
Muladi
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MD:
Muladi.

J III:
Where were you born?

[unclear]

LMPP:
Your Honor, before the witness is sworn in, I or the defense team have a question related to procedural law. As laid down in paragraph 221 of the Criminal Proceedings Code, which states that we may ask questions relating to legal procedure that are pertinent to the prior examination, so I ask for permission. My question is, last night I heard the witness on television speaking about the substance of this trial. My question is, is that permissible according to procedural law? In paragraph 221 it says that we may ask this, and I hope the council will explain to the court, if a witness who will testify in the trial this morning has already given his general explanation on television and discussed this on televion? Thank you.

J III:
[unclear] please read ...

LMPP:
Paragraph 221 of the KUHAP [Criminal Proceedings Code] states that if viewed necessary the trial judges of their own accord, so at the wish of the judge, as well as at the request of the defendant or his legal counsel, may provide an explanation about the applicable law in the Criminal Proceedgins Code, to allow a witness who is to give testimony and who has already given an explanation outside of the session. As we know, even a witness [in the audience] can be expelled from the court room because he will be a witness in a subsequent hearing. Thank you. 

J III:
So it is now up to the panel, yes, to give an opinion. As the head of the panel, I have already [unclear], that we are of the opinion, [unclear] that this is not an obstacle, that [unclear] outside of the trial, because at the time the explanation was given [unclear] had not been sworn in, and we feel that the explanation which [unclear] this court [unclear] the trial examination at the time we will hear the explanation [unclear].

LMPP:
Alright, we accept that, meaning that is the explanation, so it means that this is not an obstacle to continuing the examination, and request, thus, that it be especially noted. And the second thing, it was explained [that he has] a doctoral degree... our question is, is he is an expert in criminal law, environmental criminal law or an expert in what, Your Honor? So that we can consdier his testimony correctly according to his real expertise in the field. 

J III:
So, like this, yeah, in [unclear]

MD:
[unclear]

J III:
[unclear]

PS:
Your Honor, just a moment. Please also give us an opportunity to explain that it is not only what was said by the Legal Counsel of the first Defendant, we would also like to try to remind the Expert so… in our opinion as the Legal Counsel for the second Defendant, we try to remind that the Expert has written a book “Human Rights, Politics and Criminal Justice”. We have an objection to using the Expert [as an expert] in environmental criminal law, because in his writings this Expert actually has nothing on environmental criminal law. Nothing on it. I will just read it out so that I don’t misinterpret it, “... as a national problem, juridically the issue of environmental crime is categorized as an administrative crime,” so it is not referred to as an environmental crime, [but] perhaps the sub-field of the field of environmental law. So to set matters straight, so that when we begin questioning, or the PP opens the questioning or even perhaps the panel, this does not get off track in the Expert’s other fields. Thank you, Your Honor. 

J III:
So then, I was actually going to say that earlier, so [unclear] it be known that the Witness [unclear], as a Witness, a legal expert cannot [unclear] but because, as was stated earlier, if this Witness, if he has put together a book [unclear]. I think that is the case. So are we to use this witness as an expert in Criminal [Law] or as an expert in Environmental Criminal [Law], we use the Expert [unclear].

PP1:
Thank you, Panel, [unclear] for giving the opportunity. It is indeed true that the Expert [sic, is an expert in] criminal law, Expert in Criminal Law, but there are many kinds of criminal law. As was explained before that the Expert was directly involved in composing Law No. 23/1997, which is the Law on the Environment. Therefore, the Expert knows a great deal about what the actual contents of that law are. 

J III:
Yes, I already understand. We don’t need to [unclear]. I will take the middle road, that the Witness is a witness in Criminal Law. We may ask [unclear] concerning the composing or [unclear] so there’s no need to debate too much whether he is an expert in Environmental Criminal [Law] or an expert in [unclear].

[unclear]

[Witness pronounces the oath]

J III:
So, I want to ask about [unclear] in drafting Law No. 23/1997 [unclear]. of other laws there is a principle currently being debated [unclear], that is the principle of subsidarity [unclear]. Can you explain to this court why this has arisen, what was the background to the principle of subsidiarity in Law No. 23/1997?

MD:
[unclear] ... with an increase in the quality of crimes, the quality of crimes, there are two categories – one is a criminal act that is independent or a serious crime, which is covered by articles 41 – 42 of that environmental law, and dependent criminal acts concerning administrative law [covered] in articles 43 – 44 and so on. So, there the principle of subsidiarity is more directly applied in articles 43 and 44. Articles 41 and 42 are called independent crimes, so pure criminal acts, yes? And these are material offenses, which is why they should be covered in the Criminal Code on the principle of primum primidium. So, they can be applied without consideration of subsidiary cases. But the principle of subsidiarity applies to articles 43 and 44, meaning that articles 43 and 44 are not to be used if other efforts can be made, but in the explanation it is provided that the subsidiarity principle, the subsidiarity principle can be put aside if, first, if the instruments of civil law, administrative law and other alternatives for resolving a dispute are not [unclear]; second, if the offense is so great and the impact is so serious that, in addition, the case causes social unrest in society. So even if it appears to be a [unclear] administrative, but if there are four, one of the four alternatives, in that case criminal law [unclear]

J III:
But the law definitely does not say that articles 41 and 42 may not be used on the principle of subsidarity, or is this just your opinion as an Expert?

MD:
No, no. A legal principle does not need to [unclear] the law. So that it’s value, is more... [unclear]. So, like the article on murder, if the Judge looks at the proposed Criminal Code, for which I served as chairperson, what is called articles 41, 42, we [unclear] what is called legal remission, that enters into the Criminal Code. But for articles 43 and 44, they remain outside of the Criminal Code because they are [part of] administrative criminal law. 

J III:
So, earlier you used the term, if it causes social unrest, social unrest…, to measure if an event gives rise to social unrest or does not cause social unrest, what is used as a measure?

MD:
That is measured by the social reaction and attention of society toward the case, the number of reports received, public debate, intensive press attention toward the case. So it is more a question of social psychology. It is different from a social problem that does not get public attention, it is a celebrity case, a celebrity case, and gives rise to social unrest, and even to this day there is still extraordinary debate about this case, both nationally and internationally. 

J III:
So the measure can not be objective, right? It depends on the subjectivity of that condition, is that right?

MD:
I think not only subjective, but objective as well, because [unclear] PT NMR will not debate it and the public will not debate it, and this is an international case that has received extraordinary attention. That is separate from whether the perpetrator is in the wrong or not. 

J III:
You said earlier that you participated in drafting the law about environmental management. So this law about environmental management here, what countries were comparisons drawn from? 

MD:
I think from a number of countries, Your Honor. There is even a, a convention among European countries for ... and also ... so if we look at international developments, it isn’t only from a convention, such as is the case with the European Community about environmental crimes, but also the opinions that have evolved in international associations about the profession, such as IADP, the International Association of [unclear], if I am not mistaken, that has also formed guidelines about problems of how to apply criminal law to [unclear]. And also in a number of international guidelines, resolutions in, in [unclear], and in the European Community there is a convention about issues in the use of criminal law in handling large problems [such as] in PT NMR.

J III:
Oh, I see.

MD:
So one source for formulating the environmental criminal [code] in articles 41 through 47  is the guideline[s] in the conventions as well as agreements by professional associations at the international level.

J III:
So I, my question is related to… After studying the laws on environmental management, there are many things that are not in the law, yes, call it the criminal acts, yes? But in the law there is a term which is used about environmental disputes. So what is the background for using ‘environmental dispute,’ unlike in the criminal acts of murder, theft, crime of polluting? Why is there the term environmental dispute? Would you explain the background of the use of the term ‘environmental dispute’?

MD:
An environmental dispute is a dispute, yes between two or more people about a problem that is based on the fact that destruction, pollution of the environment or the suspicion of the polluting and polluting [sic] and destruction of the environment. So automatically, the resolution may take place via the courts, outside of the courts, but there is a provision in a [unclear], that for criminal cases covered by Law No. 23/1997, these cases cannot be resolved outside the courts. So these are problems which, for example, pertain to civil and administrative [law]. Perhaps also, concerning articles 43 and 44 which are related to administrative criminal law, but as for 41 and 42, yes, I do not think that they can be settled out of court, yes, but must be resolved through the courts. 

J III:
Yes, that’s the problem, right? Isn’t it possible to use the law, what’s that law, which does not use [involve?] disputes, like the law on environmental pollution. So if we look at the law, there’s no such thing as using the term ‘dispute’ related to the principle of subsdiarity, right? It is as if there is a civil element in there which can be compromised or settled, and so on. Can you explain that?

MD:
Yes, it is like this. The title of the law is not environmental crimes, the title is about the environment. So it includes that the dispute tends to be more a matter of administrative law, and, therefore, it introduces alternative dispute resolution, alternative dispute resolution. But if I mention criminal law, the criminal law there is specifically, in my opinion, articles 41 and 42, it can not be resolved in accordance with the legal principles that are [unclear].

J III:
So that is, that is the Expert’s opinion, yes?

MD:
Yes.

J II:
Witness, if I was not mistaken earlier, you were one of the people who composed the Environmental Law?

MD:
Yes.

J II:
What I would like to ask you as a witness, although you are required to be considerate, to consider that law, what do you think is the intent or what do you think is the aim of this environmental law, although we have read it, considered and scrutinized it, perhaps there is [unclear] from the Expert,please?

MD:
Yes. Problems such as those of the environment are something relatively new. Although we once had Law No. 4/1982, right, so this law replaced Law No. 4/1982. After years of evaluation, it appeared that there was no effort to ... there was no added value, let’s call it, to make the people of Indonesia aware that environmental problems which degrade the environment are a common threat from the international community, to environmental degradation. Attention has been drawn to us about tropical forests and so forth, so that it was necessary to revise environmental law No. 4/1982 to become No. 23/1997, with the principle that is called social engineering by law so as to accelerate the adaption of international values, where we have come under international scrutiny for environmental problems among the Indonesian people. So this has been backed up by regulations that you might say are stricter because this problem is a problem that wounds the values of the Indonesian nation [sic] in the eyes of the international [community]. That is the background.

J II:
Continuing, yes, as of late it has been very lively and there have been some results, some results from the press and from research that show that there are different values in the same place. What I would like to ask the Expert [Witness] is, how do you respond to the problem if there are so many different results from research which show different results. What about that?

MD:
This environmental problem called pollution and destruction will automatically depend in full on environmental quality standards and these environmental quality standards can not be set only on the basis of the aspirations of the powerholders. At the time environmental standards are set, for example when Mr. Sonny Keraf issued his letter in 2000, it already included aspirations about the suprastructure, infrastructure, the problem of experts and international tendencies. Then quality standards were set, so the central [government] quality standards as well as those in the regions became very important, and if Indonesia does not have standards, say, an agreement, for example in the case I have read between PT NMR and the government, yes, to use what is called ERA. ERA is an Ecological Risk Assessment, And there I see that it  uses the standards applicable in Canada, and PT NMR also agreed to apply ... to use the ERA as the standard in the assessment what is called ecological risk. These quality standards must be pronounced by experts on the environment, perhaps not just one but several. There is a second opinion, a third opinion and so on, so there is no unilateral agreement but it is really and truly based on justice. 

J II:
And finally,

[Recording stops]

J II:
... public opinion?

MD:
Yes.

J II:
The fact that there will be a quarrel – there is this expert, there is that pundit, so how is the preparation [sic] ... because in my view the opinion of an expert must concur with the scientific knowledge of that person. 

MD:
Yes.

J II:
We must not follow the prevailing public opinion to the point that we can not find a way out of the problems that persist ...

MD:
Correct, correct.

J II:
Please.

MD:
An expert must be someone who meets professional standards. So a professional is someone who holds firmly to expertise. He has sufficient expertise in his field. Second, he has social responsibility, social responsibility to the state, to the public and he has a code of ethics. For an expert, this code of ethics is something on which s/he will stake his profession, and that is how one judges what we call academic freedom, academic culture and intellectual integrity. An expert who does not [come up to] that standard is not an expert. 

J II:
Thank you, Sir.

J III:
We invite the Public Prosecutors to present questions. 

PP1:
Thank you, Panel of Judges. With the permission of the panel, we will present questions. Mister Expert, we would like to ask for clarification. Earlier the Expert [Witness] said that article 43 and article 44 of Law No. 23/1997 may be applied [on] the basis of subsidiarity. That being the case, we wanna ask and have an assertion – do articles 41 and 42 of the law also have to be unconditionally applied on the basis of subsidiarity?

MD:
Yes, indeed ... at first, yes ... if we base this on the principle of subsidiarity or the principle ultimum remedium, that applies unconditionally in article 43 and article 44, because it is an administrative offense that is preceded by a violation of the existing regulations,  unlike articles 41 and 42. But at the time, it may also [unclear] shift, meaning 43 and 44 which must be prioritized, for example, in the case of [the granting of] a permit. Yes, [if] eventually a permit is not obtained and then, then over a prolonged period a criminal offense is committed, then that means the perpetrator is dolus maulus – dolus malus is essence the intent – so that in the end there is a shift from ultimum remedium to an act is characteristically against the law. So it is up to the evaluation of the Judge. In my opinion, if 43, 44, which are initially ultimum remedium, can shift to become an intent which in the end are applied under paragraph 41, 42. If a warning notice and so forth is issued, that there is something that is not right but is still being committed. So before there is a shift from diligent independent to diligent independent to administrative and becomes diligent independent. [sic – not logical]

PP1:
Fine, so the conclusion is, according to your explanation, that the principle of subsidiarity is not unconditionally applied in article 43 and article 44, but if there is something that, for example, is dolus maulus, like the Expert [Witness] said earlier, that then the principle of subsidiarity may be applied… no, cannot be applied. Therefore, 41, 42, if explicated, the principle of subsidiarity is not operative?

MD:
As for 41, 42, I said that they are ... they are generic crimes, independent offenses, and are material offenses. So such an act is called a generic offense if, let’s say, in the application, there are no requirements [that it] must be in violation of certain other laws. It is sufficient for such an act to be against the law, intentional and so forth. The second [point] is that it has lasting validity, relatively lasting, yes, because it does not depend on changes [unclear] in the standards and so forth and so forth, and it is a serious offense, and is usually called generic crimes, and the nature is material offense, and it becomes an offense that must be proven. Yes, so with the category of those 3 conditions, that 41, 42, that are of the character to fall under the Criminal Code as an offense that does not have to follow what’s called the principle of subsidiarity. 

PP1:
So they do not have to follow the principle of subsidiarity, those articles 41, 42. 

MD:
So, if it is already in the Criminal Code, such as murder and so forth,  for murder there is no such thing as seeking another way out through administrative law or civil law.

PP1:
But with this fact now and still under Law No. 23/1997, therefore, do you think it is not applicable, not absolutely must be based on the principle of subsidiarity?

MD:
Right.

PP1:
Good. Let us continue, Mister Expert. When an enterprise in the field of mining ....

MD:
Allow me to interrupt for a moment, Your Honor. I would like to request a straw, if it won’t bother…

J III:
Please.

MD:
I need a straw, if I am going to drink this it will look [unclear]. Please.

PP1:
Alright. Clerk, please find a straw. Expert, perhaps we can continue while [unclear]

MD:
Please, please.

PP1:
When, for example, there is an enterprise in the field of mining ....

MD:
Yes.

PP1:
A company is established, that is suspected of having committed an act that pollutes and damages the environment or there is the suspicion that it could commit an act which pollutes and damages the environment ....

MD:
Yes.

PP1:
... in accordance with the environment law, in your opinion, who may be categorized as perpetrators in such a case?

MD:
So in this environmental case, as is the case with several other crimes that fall outside of the Criminal Code such as corruption and so forth, [in that category] there is what is called each individual, including corporations. So corporations are there too, even though it is not called a corporation there, but articles 47, 46, 47 govern corporate criminal responsibility, the criminal responsibility of a corportation. So here a corportation, or shall we say that is included here, can be a legal body as well as a non-legal body, may be a limited liability company, an association, and so forth, or other organizations, including criminal organizations – they also enter into the category ‘corporation.’ So in addition to management, which has a leader[ship] position, there are also requirements that the corporation can be held responsible, and that is based on the theory, what is called the theory of identification, alter ego theory, yes. Therefore, what is termed the management or humans naturally can collectively commit a crime, together with the corporation and the principle of the punishment provision. 

PP1:
So what is meant by corporation here is a legal body?

MD:
It can be a non-legal body. 

PP1:
It can be a non-legal body?

MD:
Yes.

PP1:
Earlier you related this to article forty…

MD:
Forty six?

PP1:
Forty six. There, in that law, in article 46, it also states that a crime may also… that a crime committed by and in the name of an enterprise [sic], as it is in 46. So our question is, what is meant by an enterprise, what is it like? Then, another question: who, in fact, can be held responsible and who is... can be a represented in this regard?

MD:
Yes. In the theory [unclear] which is the regulatory foundation of article 46, yes, a corporate [sic, corporation] or an organization, whether it be a legal body or a non-legal body and so forth, can be held responsible on the conditions: first, there are individuals who manage the corporation, who have a leading position there, who give orders, who lead, yes, have leading position[s], commit acts or crimes which are of benefit to the corporation. This is necessary, there must be a benefit to the corporation and the leading position is reflected in three things. One is power of representation, so the power to represent the company; then, authority to take decision, that is the authority to make decisions; and authority to exercise control, to direct, to prevent and so forth, including not only as the perpetrator but also as an accessory, [he] may also be an investigator [sic], as a producer and so forth. And there are two principles that stand out here. One is that decision-making is a power decision, the decision is one made by a person who has a leading position and the decision is implied, yes, accepted by the corporation, accepted by the corporation. So in such an event, if something is said that the individual who has a leading position actually reflects, identifies with what is called the soul, the mind and the will of the corporation, it means that the corporation can be held responsible. Both the manager and the corporation can be held responsible. 

PP1:
So, this is what is meant, perhaps our next question has already almost been answered by the Expert. But we ask, perhaps there’s nothing wrong with repeating it. Earlier the Expert [Witness] emphasized that those who can represent the corporation are individuals who have the poer, like you explained earlier. So to my next question: so an individual who has power like you have explained earlier, can that individual also be held responsible as an individual? For example, he has other powers… power… power in the enterprise, and he also holds a position [in it]?

MD:
He can be held responsible. But there is a requirement called ultrafiecel [sic], that his act is in fact within the authority of the corporation, not outside of that authority. That is one thing. So if a corporate crime occurs, in addition to the perpetrator, the manager who has a leading position, the corporation also has responsibility, each on its own. 

PP1:
Each on its own?

MD:
Yes. But the corporation is represented by the manager. 

PP1:
The corporation is represented by management?

MD:
Including elements, for example, that are characterized by ‘spiritual outlook’ [sic, conscience], intent, neglect, and so forth. That is intent from [unclear] that is applied to the corporation, which is why it is called the theory of identification, because the corporation cannot have [conscience]. 

PP1:
Yes.

MD:
This [conscience] is derived from the manager’s [conscience].

PP1:
That is why I wanna ask, so an individual who has this [conscience] may also be submitted as being responsible for the acts? 

MD:
He can. So both can be ....

PP1:
Both can be.  

MD:
That is why it is called a bipunishment provision. 

PP1:
Bipunishment provision. So the enterprise can be represented by an individual who has this power and this individual can also be held personally responsible as the perpetrator?

MD:
Yes, the corporation can be fined. This fine is one-third heavier in ... and in addition there is what is called martikrel [sic] or treatment. For example, the confiscation of profit, placement in escrow, and then the closure in whole or in part of additional funds that can be included in the corporation’s funds. 

PP1:
Good. Expert, I would like to continue, I want to continue the questioning. As is known, in enterprises in the environmental field, in this regard for example mining, which is related to the environment, there is, as we know, the need beforehand for conducting an AMDAL, Environmental Impact Analysis. And what I wanna ask is this: is the AMDAL agreed to by the government, in which it is mentioned about plans to dispose of tailings from the company activities… so I want to emphasize that the AMDAL activity [sic] was already agreed to by the government. Could one say that the AMDAL is a permit, because it includes a plan for disposing of tailings in a particular location...?

PS:
Your Honor, we object to the application of AMDAL as functioning as a permit. Earlier we stated clearly that we requested and hoped for the Expert’s explanation concerning criminal acts or criminal law. The judgement as to whether the AMDAL is a permit or not takes us into the field of government administration. Thank you. We wish to avoid [having] the Witness pass beyond the bounds of his field, or perhaps another time experts in the field of administration [could be called]. Thank you. 

J III:
Like that. I saw it in the dossier of investigation [BAP], the investigator, which is why in the first question I asked if the Expert  has expertise in that field. Earlier, yes, I made ... I sought the middle road earlier. We accept the witness as an Expert in Criminal Law. Yes. But issues relating to environmental management laws, because he participated in their composition, their philosophy, intent and so forth. So do not limit yourself to the BAP, because [questions about] the BAP stray from his field of expertise. So if you hold to the BAP as a guideline, then there are many questions that can be raised about what is appropriate to ask the Expert. So ask questions that are more or less, which are not like those before, as we agreed concerning criminal law, intent and so forth. But do not enter [new] territory such as you did before, alright. 

PP1:
Right, thank you.

J III:
So try to change your questions so that they conform with the [witness’s] expertise. 

PP1:
Yes. This... I... perhaps my question, concerning expertise with his expertise [sic: non-grammatical] will be related to environmental laws, and not concern, what I said before ... that, no, because I have not yet continued my question, Your Honor. 

J III:
No, earlier… no, actually, do not incite debates, I mean, about those issues on which we already agreed about, that this Witness is a Witness on Criminal Law. So [ask questions] related to criminal law, not about administration, the permits, and so forth. I think that there will be a witness to handle [questions] regarding the Environmental Impact Analysis, RKL/RPL and so on. 

PP1:
Yes. I will not get into that, your Honor. This is related to Law No. 23/1997, in which there is also a paragraph which states “without a decision [about] a permit.” So, I wanna ask, this [the witness] is also one of the Experts, one of the people who drafted [the law] and composed the law. So, what I want to emphasize is the existence of article 20. 

LMPP:
Your Honor, I do not think there is any need for an extended discussion that issues related to permits fall under the area of law on state administration. The question now is, is the Expert also an expert in the field of law on state administration? If the answer is yes, only then do I think that the question or his opinion is valid to be entered into the court session, Your Honor.

J III:
So that is how it is, yeah? So I say this: there is no need to invite debate, yeah, in accordance with the Expert’s expertise, change the question. 

PP1:
I will change the question.

J III:
[unclear].

PP1:
Fine, I change the question. In article 20 of the law on the environment it states that without a decision regarding a permit, no individual is allowed to dispose of waste in the environment. In your opinion, as one of the individuals who compiled the law, not the draft law, what do you think is meant by ‘permit’?

PS:
Your Honor, here it goes again. Although the Expert was among those who drafted the law, earlier the Expert already stated clearly and forcefully [about] the connection with criminal sanctions which is his expertise. So if questions are asked about article 20, this session will go on and on, and we will also be open to discussing all stipulations of the UUPLH [Law on the Protection of the Environment], including the permit requirements, including the waste requirements, to which we will come later. If that is what the Public Prosecutor intends, we still object that this, without reducing, opens the problem… [Keep it] relevant. Do not judge as to whether the permit, or not the permit… Earlier the Public Prosecutor’s question continued to ask, the tendency… what is the intent of article 20 of the law, what is the intent of the permits, which is another way of putting it. Thank you, Your Honor. 

J III:
Yes, this is the problem, differing perceptions between… but in general the question is allowed so long as it is not too specific, because if it [the question] is too specific, I think there are other Experts who have greater competency to answer. So if possible, in accordance with [what was said] earlier, we know and recognize that the Expert Witness is an Expert in Criminal Law. I think, yeah, that [issues] pertaining to responsibility earlier are allowed, yes, about irresponsibility, about acts that violate the law, and so forth, which are related to the Expert Witness’s expertise. So make sure that each of the questions you ask does not, in the end, become a point of objection, so this trial will continue indefinitely. So, do not be too fixated on the BAP either. Because at the time, when the BAP was put together, no Legal Advisor was present. So simply [ask questions] in accordance with the expertise of the witness. He is an expert in criminal law, so [ask questions] related to acts, about responsibility and so forth, theory and so on. 

PP1:
Yes, I am not basing this on the BAP [what] I am asking. I know this, Sir, I also know this. But earlier we also agreed we will ask and we have already asked [if] the Expert [Witness] was involved in the formulation of Law No. 23. Therefore, perhaps it is not inappropriate for us to ask questions about the contents of the Law, not about administration. Because when we also ask an expert in the field of administration and then relate it to that, we will also receive a reply that this individual is not an expert in the field of environmental law. 

J III:
Do it like this. Change your question so as to be, in composing the law on environmental protection, what permits are needed, as stated in the law. Like that. Because this is a problem of permits to operate, including the disposal of waste and so on. I think that the Minister of the Environment is really the person who knows the ins and outs about the permits. Like that, yes. So try to limit it, yes, more or less in accordance with the true expertise of the Expert. 

PP1:
Thank you. Perhaps that is the instruction from the Judge. That is what we mean. Perhaps the Expert can explain about what the Judge said earlier?

MD:
If I am not mistaken, what you mean concerns articles 43, 44, which is that criminal acts must be preceeded by a violation of the applicable legal regulations, as a threshhold, something that is required. So a violation of applicable stipulations, automatically be different from article 41, which concerns the character [unclear], so it is necessary for there to be a stipulation, legislation... it does not have to be a law, but may also be a government regulation, and so forth and so on. So, as in the general outline, I see that what will happen is a debate relaled to permits which are related to paragraph 20 earlier, and related to permits which is related to PP No. 18, for example problems concerning B3, yes. Then, PP No. 19 is related to preventing pollution in the sea, which also requires a permit. So as long as there are no permits, a violation has occurred against ... there not being permits ... the applicable legislation regulations have not been... that has already been debated. But in my opinion ....

J III:
In general that’s how it is, yes

MD:
An Environmental Impact Analysis is not sufficient.

J III:
So just an Environmental Impact Analysis is not enough, huh?

MD:
Environmental Impact Analysis, unless there is no Government Regulations, or other laws. 

PP1:
So Expert, like you said an Environmental Impact Analysis alone is not enough. Please note that. 

MD:
An Environmental Impact Anaylsys is too general, [it is nothing other than?] an academic analysis. 

PP1:
Good. We may continue, Your Honors. Earlier the Expert said that there are legislative stipulations that must be obeyed. If an enterprise does not obey those regulations, does that consititute a violation of the law by the company?

MD:
So, an act which is said to violate the law or [unclear] ... is an act which is committed without authority, without the right, and then, let’s say, wider or tachken [sic] is against the applicable law. So, as long as the three categories I spoke about earlier are met, it means that act is against the law. Although the words ‘against the law’ are not in 43, 44, but actually all criminal acts are necessarily against the law. All criminal acts, even if not specified are against the law. Becase an element of condemnation is one ... is to fulfill the requirement, that is of a criminal act or a criminal act, and the act fulfills the formulation of the laws [and is?] characterized by the violation of the law, nothing can justify this. [Trans: incomprehensible] Then, criminal responsibilities pertain to the conscience, to an individual who is capable of being responsible. Then there is dolus or culpa lata, only when both are met, the result is punishment or treatment. 

PP1:
Good. Earlier you said that this concerns dolus?

MD:
Yes.

PP1:
I would like to know, perhaps we all already know... and perhaps you can supplement this…

MD:
Yes.

PP1:
What is called… what is dolus eventualis?

MD:
Yes. So, dolus is a quality pertaining to conscience, a mental element, subjective, which is related to a criminal act through the elements knowlingly and willingly, yes… [unclear] and… [unclear] or has volition to commit an act and knows all of the consequences of that act. That is the element. But deliberateness also has gradations, because there is a limit, if you go down a little it becomes neglect, neglectful, because that is already another element… [unclear]. Within the category of deliberateness, there is deliberate intent, deliberate force and deliberate possibility. That is what is called dolus eventualis. Deliberateness has qualifications. [If] a person already knows that an act is in violation [of the law], meaning that it may have an impact, but he does it anyway. For example, if you speed on a motorcycle in a market, you think, wah, I will get in an accident. There is speculation and then there is an accident. You can not say that you did it out of neglect. It was intentional. 

PP1:
Intentional?

MD:
With intent, within the category dolus eventualis.

PP1:
Good. Let me continue. There is something called, something which we have heard of called delik omisi [offense by omission]?

MD:
Yes.

PP1:
How about [unclear] ... the offense by omission [omission delict]?

MD:
Offense by omission, yes. Usually when we speak about complicity or participation, that is an active delict, so one plays a role by actively instructing, doing, suggesting, helping, yes. But in the development of offenses, including the one earlier concerning in the environment, authority to exercise includes acts of prevention. One already knows that the act is a violation but he does not do act to prevent it, and that is a criminal offense by not having done something… not doing something that is in fact a legal duty. So that is called crimes [of] omission or passive participation. 

PP1:
Good. Let me continue. I am interested in dolus eventualis, which earlier you said is not being aware of the possibilities that might occur, and only after that selecting commission [sic] which means that something should have been done but was not done. I relate this to an entrepreneur who is aware and consciously knows that this thing is, in fact, not in accordance with the applicable stipulations, but the entrepreneur does not act. Would that fall into the criteria of an offense by omission or dolus eventualis?

MD:
So, the key to what is called crimes of omission is whether there is a legal duty. So, if one has a legal duty to do something but does not do it, that is called a crime of omission. 

PP1:
Your Honors, my colleague will continue. 

PP4:
Thank you to the Panel of Judges for giving me the opportunity to ask questions, to continue my colleague questioning. Expert, earlier you explained who is responsible for something if a company pollutes the environment. Who is responsible as well as… What I wanna ask here is what is meant by an act that causes environment pollution?

MD:
Yes. An act that is against the law which causes the pollution of or damage to the environment. The definitions of damaging and polluting are in article 1, yes. For example, the problem of polluting involves living beings, energy, chemicals and so forth or other components in the natural environment which results in lowering the quality and changes in the allocation of the sediment. This is also the case for damaging. As for damages, it is direct and indirect, and it causes the environment to not function for sustainable development. But [this was] revised, revised in the end. Eventually it was translated into environmental standards, environmental standards became very important. What becomes a problem is if there are no national environmental standards. We may adopt measures for standards from international stipulations, such as those that apply in ASEAN or as in the ERA, using the Canadian standards. But [only if] both [sides] are in agreement, they may be applied like that. So polluting and damaging are still abstract and [need to be] translated into the form of quality standards.

PP1:
Thank you. Expert Witness, you are one of the people who compiled the law on environmental management. What we wanna ask… what we wanna ask to be clarified in this court concerns what is meant by ‘contravening the law,’ as meant in paragraph 41, article 1 of Law No. 23/1997?

MD:
Yes, earlier I touched on this. What is called unlawful, or widerlecht, is an element of the offense, [in which] the act must fulfill the legal formulation and be against the law. To be against the law is that which is called wider or tichken, or is in contravention of the applicable law or a person who acts without authority, with the right [to do so], without authority and against the applicable law. And what law is applicable? I think the stipulations on quality standards mentioned early, yes, and so on. I think perhaps morijina [sic] and so forth. So contravening the law must be accompanied by reasons justifying it – justification or not. The reason for eliminating, for example [unclear] admitting an act that is in the law ....

[recording stops]

PP4:
[Can you] also explain to this court what is meant by intent, as meant in article 41, article 1 of Law No. 23/1997?

MD:
Yes. Intent is an element of responsibility for an action. So in the first element of an action [unclear]... the second element is that there must be, uh, siglak [sic], that there must be, for example, must be held accountable, must be accountable. One, he must have the ability to be accountable mentally, physically, and so forth. The second [point] is that why it became intentional [unclear]… The elements of intent are, as I said earlier, the element of intention and knowledge of all acts that occur. So he hopes, intends for that act to occur and has already calculated all of the impacts that will occur, and the judgement on the deliberateness is not only done psychologically. By psychological is meant that an individual admits ‘I intentionally did it or not,’ but determined based on the evaluation of the judge concerning the normative element based on what is called circumstantial evidence. So, intention in [the field of] the environment is formulated knowing, or at least having reason to know. That is the element that is put forward. So with the standard that, if a person is a reasonable person, he should know that is has taken place and what is taking place. 

PP4:
Let us continue, Expert, can the failure of an individual or corporation to abide by legislation or policy made by the state or the relevant government officials – for example, there not being a permit to dispose of waste into the ocean as stated in paragraph 20, article 1 of Law No. 23/1997 – and failure to abide by letters [of instruction] issued by a Minister be categorized as an act in violation of the law? 

MD:
Yes. Precisely there acts [in articles] 43 and 44 must be preceded by failure to or violations of applicable legislative regulations and legislative regulations that are broader than laws, including regulations on implementation, Government Regulations, and so forth. So if these are not obeyed, automatically [unclear] passed over, that means that it meets the stardard of an act that is against the law or violates articles 43 and 44. 

PP1:
There is still one more [question] from us, Expert. I would like to ask if, without intervention by another party that also has the authority regarding a certain act, without preventing an act, does that negate the act that is committed by a perpetrator if, indeed, it is already indicated that the act was not a criminal offense?

MD:
What do you mean by intervention?

PP1:
I mean conducting oversight and taking actions. Does the fact that officials with authority did not act negate the criminal responsibility?

MD:
A criminal act is related to the individual criminal responsibility of the individual who is involved. Therefore, the one who has that element is the individual concerned. So intervention from another party is not related. In fact, for example, if another party provides requirements, but these are breached, then that is where a criminal act occurs. But in criminal law, individual criminal responsibility applies to the perpetrator himself. 

PP1:
To the perpetrator himself?

MD:
Yes.

PP1:
In that case, an act that should have been committed by another person but was not committed does not negate the criminal act committed by the individual?

MD:
Right. Except if the person commits the criminal act because there was pressure so the professional reason [unclear]… and so forth. 

PP1:
Yes.

MD:
That is what is called ‘within the laws as well as outside of the laws.’ So in that case, it does not enter into the category of justifications. 

PP1:
Yes.

MD:
That means that [one] has committed a violation according to the criminal code. 

PP1:
So without that it is not a reason of justification that eliminates responsibility.

MD:
If not, from the model [unclear] ... whether that is clear or correct. 

PP1:
Good. Let us continue.

PP2:
With the permission of the Panel of Judges we will continue our questioning. Earlier the Expert [Witness] was asked by my colleague about acts in contravention of the law which, in essence, are also failure to abide by legislative regulations and other regulations. If failure to adhere to or abide by legislative regulations or other regulations that are issued by officials with the authority to do so continues to take place, without there being a reason which excuses or justifies such behavior by a person or a corporation, is such a case also categorized as being [done] with intent?

MD:
Earlier [I explained that] intent differs from the act. An act, is an element of the act itself. Criminal X commits an act which violates the law, intent is an element ... [unclear]. So if an individual has been warned but continues to commit the act, then in fact there has occurred a shift from an administrative offense to become a common offense, which is independent… which is independent, sorry. For example, 43 shifts to 41, there must have been repeated warnings that you do not yet have the permits, but  you do it anyway [then] it has shifted from a [unclear] [to one involving] intent.

PP2:
We would like your opinion, there is one fact that a company, before it conducts activities, had already carried out an AMDAL that was agreed to by the government and the AMDAL is subsequently used as a reference point by that company to conduct business activities. However, at the moment it conducts those activities, in fact there are quality standards which are violated by that company. With regard to the violation of quality standards which are in the Environmental Impact Analysis, [the company] has already been warned by the relevant officials, in this case the Inspector for Mining, has already been warned by the Deputy Minister of Environment, who has already issued a letter, uh, already issued ... there being laws and government regulations that require a permit, but this then is not complied with. Could this be a reason to subsequently not employ the principle of subsidiarity?

LMPP:
Your Honor, Respected Head [of the Panel], There is, I think, something incorrect in the questions. The warning by the Deputy [sic], they say, the letter which we have already seen – there is not a single word of warning in that letter. So as not to be misleading, please do not allow questions that are incorrect [because] the answer will also not be truthful.

J III:
Try not to be too specific. As you have said, this still needs to be proven. As you said earlier, there was a warning form the Deputy [Minister of the Environment], later it will be proven if it is in fact true that there was a warning from… but do not lead the Witness in unclear directions. That will be entered into evidence later. Earlier, actually… in general… earlier, the regulation mentioned, if it had already been violated… the permit or what have you, that is in general already answered, I think. All legislation, eh, legislated regulations, not only laws but all regulations including ministerial decrees and so forth, I think, have in general already… So it is not necessary for you, yes…

PP2:
Alright. If the Expert said that before, in general, concerning acts that violate the law, but with the data and facts that we presented before, is that sufficient reason, in the opinion of the Expert not to use [the principle of] subsidiarity and for this problem to fall under the instruments of criminal law?

MD:
It is up to the discretion of the Judge to assess the four categories of the principle of subsidiarity. First, what is called the stipulation of civil administration and ADR. That is not effective and not appropriate. Second, [whether] the impact is too large, the infraction too large and gave rise to social unrest is the authority of the Judge. For me, there is one thing about your question: that the regulations which followed the AMDAL, Law No. 23/1997 and so forth, may not be applied retroactively. So it applies beginning from when Law No. 23/1997 was promulgated and so on. Matters related to acts committed before that are not connected to the requirements of Law No. 23/1997. 

PP2:
Yes. Then, about, about whether… also because in article 42, passage 1, and article 43, passage 1, of Law No. 23/1997… Do these articles require that there be a particular impact from a particular criminal act?

MD:
Yes. So there are differences between 41, 42 and 43, 44. That is what is called the formal offense [delik formil] and material offenses [delik materiil]. 41 and 42 are material offenses, that is impacts that have already occurred, so it must be proven that there is such an impact and there must be a causal relation between the act and the impact. That is unconditional, so the impact is concrete. Meanwhile, 43 and 44 are formal offenses [delik formil] because there are words that can mean there is a potential impact or potential danger or potential harm, yes. There has not yet been an impact, and impact is not an actual element of the offense. But to see this tendency, there must be the expertise of an Expert Witness who gives testimony about the predicted possibilities of there being pollution and destruction of the environment. And that is with the existing standards. That is a different matter. So, although the impact is in the abstract, there must be predictions as to whether, if the act is continued, it will result in pollution and destruction that can be well described. 

PP2:
Continuing, we also want [to hear] your explanation [about] what is meant by neglect as intended in article 42, passage 1, and article 44, passage 1, of Law No. 23/1997?

MD:
Like the dolus earlier, that is an element of psycho spiritual [sic, conscience], a mental element, that is [unclear]… in the doctrine it is said… the person is said to be negligent or having done something [unclear]… if he wasn’t anticipating enough, or not careful enough about his acts. And whose measure [to be used]? It is that of a normal person, not a person who is too smart or a person who is too stupid, but a normal person who, if faced with a problem like this. That is called fulva [sic, culpa?], fulva lata [sic, culpa lata?], and actually if we go down further, that will come down to an accident, which is not a criminal offense. But it must be proven that really and truly, that there was truly an element of failure to anticipate and failure to exercise caution according to the standards of a normal person. 

PP2:
Good. Perhaps I will turn the questioning over to my colleague. 

PP3:
Thank you for the opportunity given. I only want to ask concerning sanctions that may be imposed on the perpetrator of an environmental criminal act, both individually and for corporations. I would like explanation from the Expert.

MD:
Please repeat, what do you mean?

PP3:
I would like to know the forms of sanctions that may be imposed on the perpetrator of a criminal offense?

MD:
Oh, sanctions. Alright, alright. The sanctions formulated in the environmental criminal code, whether it be 41, 42, 43, or 44, are sanctions that are cumulative in nature. That means that in addition to being sentenced to imprisonment, and there may be a fine. Not ‘or,’ but ‘and.’ In addition to that, yes, there are added sanctions that are [specified] in article 47, that is called a system of reprisals or [unclear] stelsel or treatment there. As I said earlier, for example, for a corporation, in addition to the sentencing of a fine, it is also possible, for example, for profits to be seized and placed in escrow, and then for all or part of the [enterprise] to be closed, to be ordered to carry out rehabilitation of the damaged [environment], and so forth. That is called the system of measures. And for corporations, the fine may be supplemented by one third, so the sanctions are quite heavy. But there is no minimum sentence. There is no minimum sentence. 

PP3:
Thank you.

J III:
Finished?

PP1:
Oh, we’ll continue one, er, two questions, Your Honor. There are still two questions, Your Honor. 

J III:
After two, then there will be three more.

PP1:
Just two, Your Honor. Mister Expert, in article 43 the words read “can cause pollution”?

MD:
Yes.

PP1:
When a company already has quality standards that must be implemented and it turns out that in fact the quality standards have been exceeded, can that be said and be categorized as having caused pollution, although there is in fact not yet an impact in the field [environment]?

MD:
Yes. I think just that, that although [it is] formal offense, the impact has not yet, eh… is not an essential element of the the offense, but the trend, the impression must be proven, [that] the act that has been committed can cause pollution and damage to the environment with the existing standards. 

PP1:
With what standard?

MD:
That it is a potential danger.

PP1:
Mister Expert, in the field of criminal law, if we do not yet have a regulation which regulates a certain measure or standard, can we adopt existing measures or standards, even though they are not yet [enshrined] in a regulation in our state, can we regulate as long as those standards are applicable universally?

MD:
In this era of globalization, yes, I think that we cannot be mesmerized by local regulations alone, but we can also refer to stipulations that apply internationally which, let’s say, are the glue of trade and finance and so forth in international relations. So if there are not [local standards?], we can make reference to international standards, [for example, those] in Canada. It turns out that PT NMR also agrees use those ERA standards. So usually we do not have doubts because what we call principles of international law can also apply in national standards. 

PP1:
So they may be applied?

MD:
Yes.

PP1:
For example, I also want a standard… not a standard… I want to be more specific, that is concerning quality standards. If in our country there are no real quality standards to be found, in our human self, there is no regulation that the actual quality standard that in a human body it is such and such amount, but at the same time for… we find an opinion, an opinion outside of our own country, where actually those [standards?] already apply universally, can we use those standards?

MD:
Let me give you an example from gross violations of human rights. We do not yet have jurisprudence for gross violations of human rights, but there is an applicable standard internationally, for example. We see in principle one year, Ramadhan 1998, so the [Ad Hoc] Tribunal for Serious Human Rights Violations in Indonesian had not yet ratified. We only took, eh, quoted several paragraphs from [unclear] but in implementation, in order to determine the principle of command responsibility, for example, we used applicable international jurisprudence. So if there are no [national standards or laws], why shouldn’t we look [to use] that, to search for justice there. That may also be advantageous to the defendant, may also benefit the courts. So those standards are among the guidelines that can be used....

J III:
So got it already, yeah, [I] get it already, yeah. The international measures can be used, can be used. 

PP1:
Can be used.

J III:
Moreoever there is already an agreement. I think that was clear earlier, yes.

PP1:
Good. Thank you , Sir. 

J III:
We invite the Legal Counsel for Defendant I.

LMPP:
Thank you Your Honor. Expert, I would like to begin with the Law on the Environmental. You said that the present Law, which is Law No.23/1997, where you were involved in compiling, was to replace Law No.4/1982, right?

MD:
Yes.

LMPP:
There was an attempt to explain it earlier as to why it was replaced with a new law, but just so this court can see this correctly, so as to avoid a wrongful application of this law, Your Honor. Also the philosophy was explained a number of times earlier. What was the reason, as far as you can remember, that this law was amended to become the new law?

MD:
Yes, I will [explain] from the criminal law standpoint. The formulation of delicts in Law No.4/1982 were not very solid, in that they did not differentiate between formal offenses, and material offenses in a clear cut fashion, and did not differentiate between what’s called an independent crime and specific crime clearly. Similarly, corporate criminal responsibilities were not regulated in Law No.4/1982, and that is a very important matter in an international crime. As it is laid down in Law No.4/1982, you can say that the formulation was very vague, so what’s called corporate responsibilities are too ambiguous to be implemented, so it was an improvement to that. And the legal sanctions were not too… were too lenient and vague, you can say, at that time.

LMPP:
So it was to distinguish the format… the formal and material offenses, including the corporate responsibilities from a criminal standpoint?

MD:
Yes.

LMPP:
From any other standpoints perhaps, Expert?

MD:
I [think] between Law No.4/1982 until 1997, the progress was very significant. The environmental philosophy itself developed quite significantly, and I am not going to get into other fields of law because it is not my expertise.

LMPP:
Oh, so because your expertise is criminal law, you are not going to get into it?

MD:
I can answer, but I think it’s beyond my competence.

LMPP:
Oh, alright. So then if there are statements from you as the Expert that are not [about] criminal law, that means they would be outside of your expertise, can we say that? 

MD:
As long as it does not concern the elementary. But like earlier, as long as it is related to delict elements, I think that would be beyond my authority, but if it has to do with the elementary, like violations of existing regulations of law, the definitions, that is mycompetence.

LMPP:
Sop this is just emphasizing that your expertise is indeed in criminal law, right? 

MD:
Yes.

LMPP:
Just so that we don’t become misleading, Witness. Alright.

MD:
But there was a note earlier.

LMPP:
Yes.

MD:
It could be in the administrative law, but as long as it relates to elements of criminal law.

LMPP:
So as far as you know, why there were changes to the criminal aspects, right? So formal, material and corporate responsibility. Outside of those, you don’t answer because it is not your expertise. Okay. You were involved in designing this law and this law has systematics [sic, codification], legislative [codification]. In… or when you designed the environmental law, did the [codification] have a meaning?

MD:
The [codification] did have a meaning because this law is not a law for purely criminal acts. From the title of the the law, it is clear that this is not a law about environmental crime, but a law about the environmnet. Previously, Law No.4/1982 was primarily [about] the environment, so it was called an administrative law, but the norms of the administrative law were backed up by criminal sanctions, so the compliance would be more [unclear].

LMPP:
Oh.

MD:
So in a chapter, nine articles, if I’m not mistaken, regulate the environmental crimes, but the others only civil law norms, administrative law.

LMPP:
Alright, so just from the title we could already comprehend that the criminal law is there to back it up?

MD:
Yes.

LMPP:
So the title doesn’t even say anything about crimes or that the law is about environmental crimes. So in other words… then there’s the  codification… so it means something… that it has a meaning in law, right? 

MD:
Yes correct.

LMPP:
Alright, in the codification of law, including the former, so by that, if a substance is being prioritized in the law, uh… the codification, so from the legal concept, the legal philosophy makes it a priority, so it is placed first in thecodification?

MD:
The priority, as I explained earlier, is what’s called as generic crimes or independent crimes.

LMPP:
No, I have not gotten into that yet, Expert.

MD:
Yes.

LMPP:
I mean, I will get into that.

MD:
Okay.

LMPP:
So we were only talking about the fact that you were involved in designing the environmental law, right?

MD:
Yes.

LMPP:
So we can get a picture about this product of law. We just heard an explanation that the title of the law has already provided a meaning. I will get into the codification. So now in the codification, there is the first, the second, and so on, if I may simplify it that way?

MD:
Yes.

LMPP:
So now if we put something first, does that mean it is more important than the following, simply because it is placed first?

MD:
In my opinion, it would actually depend on the legal side, like the civil law, administrative law, civil law and criminal law. So if we look at the urgency of the environmental issue, it is not only to…

LMPP:
You Honor, I have not yet gotten into the substance of the matter, only the codification. I will get into the substance latter. I wll get into the codification.

MD:
Both equally important.

LMPP:
Yes, so that doesn’t mean anything then… what’s mentioned in chapter 1 and chapter 2 doesn’t mean anything? What do you think, Expert?

MD:
Well, I think it does mean something, because this…

LMPP:
Oh yeah? It does mean something.

MD:
The idea is administrative law, but because in the past the compliance has not been that good, so the criminal law was improved to become harsher, heavier, so that this issue would become something that can be adapted [sic, adopted] quickly by the society.

LMPP:
Ah, so this last one was my next question, so that means there is a meaning, right then?

MD:
Yes.

LMPP:
In the codification of this environmental law, this is before we get into the criminal acts, in the last part there is what’s called an environmental audit?

MD:
Yes.

LMPP:
So does that mean when this law was being drafted on paper, what needed to be considered first before the ultimum remedium, say by an environmental audit?

MD:
I think it was carefully thought trhough, that codification.

LMPP:
Oh, so it has been thought through, that there has to be an environmental audit first…

MD:
Environmental audit first, and ultimately matters like RPL, monitoring for instance, and all those things, must be first preceded by an environmental audit, because criminal law enforcement is automatically connected to the environmental audit.

LMPP:
Oh, so like the example mentioned earlier, right? So before any measures can be taken, there must be an environmental audit first, only then tougher criminal measures can be taken, like what must have been done in the case of Toba Pulp Lestari in North Sumatra?

MD:
Except 41 and 42.

LMPP:
We will get there.

MD:
But it cannot be reviewed.

LMPP:
You said there was an exception, we will go back there later on.

MD:
Yes, alright.

LMPP:
Aha, so I think it’s quite clear here. So there’s a priority here, the fact that it is placed in the first parts, and not just the environment, but also the administration there. We’ll get there later. Alright, witness, you spoke of a principle. If I heard it correctly, the principle exists in the legislation and also outside of it?

MD:
Yes.

LMPP:
So now, this principle in itself, what does it mean legally?

MD:
A principle is what’s called tendencies that unify norms that are far apart to be connected to one another. That’s what principles are, and those principles are important so that… let’s say that laws are consistent with each other and are collected well [in a body of law], both vertically and horizontally. And principles are actually the highest values and although they open-minded by nature, they serve as guidelines. If there is any doubt, it would be included in provisions, such as the principle of ‘no crime without a guilt.’ But that is not included in the KUHP [the Criminal Code] but everyone knows that the principle applies generally. But if we doubt it, it shall be emphasized in the law.

LMPP:
If we relate it to the application of principles in the legislation and those outside of the lawlegislation, are they the same?

MD:
I think they are. So a principle has the same weight in all laws. Everyone knows that it is a principle that must be followed, such as fact [unclear] that is not mentioned in the law, but everyone knows that an agreement must be honored, for instance.

LMPP:
Can any article in the law contradict the principles?

MD:
They cannot, unless there are certain changes, such as the issue of the principle of legality being violated in serious human rights tribunals retroactively, because in a court of justice [unclear] should be explained from the start.

LMPP:
So in other words, principles are balanced [sic, ck tape, perhaps ‘evolve’, berkembang not imbang]?

[recording stopped]

LMPP:
Everything must evolve, laws must evolve too, just like Law No.4/1982 evolved into Law No.23/1997. That evolved, didn’t it, if...

MD:
Yes.

LMPP:
If the principle becomes imperative, are the Judges obligated to apply that principle?

MD:
I think they must, because otherwise it would become something arbitrary, right? 

LMPP:
Very well.

MD:
Such as the development of criminal law outside KUHP, that is governed by principles that exist in one matter. [sic]

LMPP:
Alright, if there is an article in the law, the normative article contradicts the principle, which one must be prioritized?

MD:
I think if we must speak about justice, if there is conflict between legal certainty and justice, justice must be prioritized. So if there is a certain law that contradicts a principle, I think the law is wrong. So it’s not true that Judges must…

LMPP:
So if… ?

MD:
So for instance we make a regulation that applies retroactively, for example, those outside of human rights tribunals, I think that is not allowed.

LMPP:
Alright. Alright, so that principle defeats the articles?

MD:
Yes, the tendencies that unify...

LMPP:
Aha, so now if the principles have been incorporated explicitly in the law?

MD:
Yes.

LMPP:
Earlier, even if it’s just implicit, it’s imperative for the Judges, [and if] it’s explicit in the law, meaning it is written in the law, could that also be imperative to all articles? 

MD:
Definitely.

LMPP:
Definitely.

MD:
All provisions in book 1 until book 8 must be complied with, not only by the law enforcers but also by the lawmakers.

LMPP:
And cannot differentiate all the articles in the relevant legislation?

MD:
It may deviate, yes, but there must be a very strong reason, such as the specific minimum crime, when KUHP was made it was not included, but in the process, to reduce the criminal disparity, people began talking again about the specific minimum and now it is accepted, well, almost everywhere in the world.

LMPP:
Alright, and that must be included in the law, right?

MD:
Included.

LMPP:
I mean, I can’t just follow my heart as Defense Counsel.

MD:
Cannot.

LMPP:
Cannot follow the hunch of Prosecutors or Judges, but must be entered into the law, right?

MD:
Yes.

LMPP:
Alright. So if that principle has been entered into the law, then it must be consistent with all the articles, and that principle is above them, right Sir?

MD:
Yes.

LMPP:
Alright. In the environmental law it says like this, which earlier was asked a lot in the questions about subsidiarity principle, meaning that this principle was previously not written and became written, and because it is already written in the environmental law it says like this. So the term was ‘subsidiarity principle,’ but the sentence in the environmental law is like this…

MD:
Yes.

LMPP:
“As a complement to administrative law,” – it was said that criminal [law] does support – “the applicability of criminal law provisions must still consider the subsidiarity principle, that is, that criminal laws shall be utilized if sanctions of other areas of law, such as administrative sanctions and civil sanctions and the alternative of resolution on the environmental level is not effective and/or the degree of perpetrator’s offense is relatively serious and/or the effect[s] of the action is relatively great and/or the action had given rise to civil unrest, by anticipating [sic, preventing] the possibility of even more crimes committed by a domestic corporation.” So this is the subsidiarity principle, a complement to administrative law. So according to your explanations earlier, it must then be applied to all criminal articles in Law No.23/1997, is that correct?

MD:
So we must understand that [as] sources of criminal law, principles become very important, but doctrines are also something very important, because that is a knowledge which is a juridical opinion accepted by the legal circles, you can say. So here it is apparent like I just said, articles 41 and 42 are actually, if we speak from the doctrine perspective, it is called an independent crime or a generic crime, and automatically if it is a generic crime it does not abide by the subsidiarity principle. That’s how it is, that’s a doctrine, yeah?

LMPP:
So now you’re talking about doctrines?

MD:
Yes.

LMPP:
I’ll be concrete here, if the law says A?

MD:
Yes.

LMPP:
The doctrine says… doctrine meaning someone’s opinion, right?

MD:
Yes. 

LMPP:
So there’s someone who thinks B.

MD:
An expert’s opinion is not an ordinary person’s opinion. 

LMPP:
Expert, a person who’s an expert [thinks] B.

MD:
Yes.

LMPP:
Will the judge apply that expert opinion, which was B [or] A?

MD:
Could be, like I said...

LMPP:
No, my question actually is which one?

MD:
Yes, so we must look at the developments objectively, and [see] if it has been accepted by the legal community or not. As an example, the doctrine of non [unclear] material nature, in the criminal law it is never called a doctrine of [unclear] in a negative sense, for example, there’s no such thing. So, say someone commits an abortion, abortion is formulated as “any person committing an abortion, that would qualify as a serious crime,” but it turns out in the doctrine there is what’s called the principle of [unclear], an abortions that is performed for fatal medical indications can be justified. That is actually something that deviates from the principle…

LMPP:
Are you now of the opinion that the legality principle in the criminal law has become something relative?

MD:
In the developments, yes. Law No.1/1951 article 5 passage 3 sub B, yes. In there  traditional laws [adat] are applied. Traditional criminal law can apply eventhough it is not written. There is something unique.

LMPP:
The answer [should be] yes [or] no.

MD:
Pardon?

LMPP:
Answer yes or no.

MD:
My answer is that a principle must be, like I said, open minded. Open minded can evolve but must be accepted by the legal community in that particular group.

LMPP:
Alright, I will proceed on to something else.

MD:
Because if we seek legal certainty we will lose any justice whatsoever.

LMPP:
Expert, still about Environmental Law.

MD:
Yes.

LMPP:
There are provisions about investigation. We know that we follow a codification in procedural law, where the KUHAP [Criminal Proceedings Code] governs legal proceedings, including the investigation.

MD:
Yes.

LMPP:
The question is, why does the Environmental Law specifically governs investigation, why not refer to KUHAP whose doctrine is codification?

MD:
I would like an example. [What’s] the example?

PS:
Give an example, ask an example.

LMPP:
My question is why. This is still in the context that you took part in designing…

MD:
Yes.

LMPP:
… the Environmental Law, and in there, of course, is an explanation as to why it must be taken out of KUHAP which is a codification, and codification means that there is no other law excepts what’s in the book. That is why it’s called a book. But why must it appear in Law No.23/1997? There must be an explanation for it?

MD:
It’s like this. In any legal reform… what we inherited from the continental principles is very important indeed, but sometimes it’s an issue of time efficiency, the difficulties [faced] in the process of amending a large law, there are three possibilities, which are: we perform amendments to articles in the codification, or we create provisions outside of the codification, and that is possible, and the third is a compromise to arrange a large chapter in a codification all at once. So this is a pragmatic approach. I think that is an issue that sticks out, such as in the KUHP itself, the possibility is openend, in article 103 for instance, that all principles that apply in book 1 are applicable inside and outside of the boundaries, unless the law specifies otherwise. Two possibilities.

LMPP:
Alright. What I get from your explanation is that there is something that sticks out so it can be extracted from KUHAP and included in the law. Could you explain to this court what is it that sticks our so it is put into Law No.23?

MD:
In the case of PT NMR, the environment doesn’t just relate to flora, fauna and so forth, but it also pertains to the interests of [future] generations and the image of Indonesia in the international eye. So there needs to be specific provisions that, I’m not saying extraordinary, yea, but something that calls for an exceptional effort so we can get a… protect the next generations and that we also show appreciation for international standards.

LMPP:
Doesn’t it… the flora and fauna just mentioned… doesn’t it require an expert’s approach in it, in, whatisit, investigating this case so it is extracted from KUHAP that is general by nature? Does it need something specific in which there is certain expertise involved?

MD:
Actually, if we speak about the Environmental Law, I said it was an administrative law, but in the developments, there are generic crimes that must be included in the KUHAP. Because it is administrative law, so I think it’s impossible that we do not follow the norms of administrative laws backed up by criminal law sanctions. So we’re actually following administrative law.

LMPP:
Alright, I [was asking?] about the sticking points, flora and fauna, the expertise has not been… right? [sic]

MD:
Standard quality… that standrad quality, I think it is not something that only applies, actually, a delict outside of the KUHAP. A KUHAP delict, if it requires expert testimony, that can be [applied] as well, because the developments have been so remarkable, right, in high tech crimes, in computer crimes, cyber and so forth.

LMPP:
Yes, but it means we do not yet have any clarity as to why it must be included in there, while at the same time we already have… That was the question, so that we are not mistaken in implementing the law in this court, so we need clarification, need information, need a philosophy, need a concept, like we asked, from the Expert, and I have not yet heard the answer.

MD:
Yes.

LMPP:
Why it has to be in there, why not just point to the KUHAP? Meaning, we spend, I mean, the state had to spend money to think about the investigation in Law No.23/1997, meanwhile it’s already provided for. Of course the state doesn’t just spend money on a whim to hire experts to think about it and include it in there? There must be a rationale behind it, right?

MD:
We’re not trying to say it’s extraordinary, okay, like corruption or terrorism. But there are demands that if we include it in… if we use KUHAP will not be sufficient, let’s say. For instance in investigating, where state officials can carry out an investigation together with the police, that deviates from KUHAP, right? But that is a demand, because this is a very complicated requirement, yeah?

LMPP:
Alright.

MD:
So it is not just the state officials, there are certain checks and balances between state officials and the police, for instance, in investigation. It’s something…

LMPP:
Alright, if I continue with this question.

MD:
Yes.

LMPP:
Then after this law came into being, the Minister of Environment and the Police Chief made an SKB [Joint Decree].

MD:
Yes.

LMPP:
And it is explained there why it must investigate and how the investigation [is carried out] and that it is carried out by the Ministry of the Environment. It is [stated] explicitly in there, and then followed by the General Prosecutor’s Office, including the subsidiarity issue. So here, from these two laws, the interpretation is that it does need to be specialized and it is done by way of expertise, isn’t that right?

MD:
That Joint Decree [SKB], I never agreed with it from the onset, never agreed.

LMPP:
No, we can discuss the status of the SKB later.

MD:
Yes, yes.

LMPP:
But now, [we’re talking] about the investigation, it’s position in the Environmental Law. Because everything comes after that, the Joint Decree made by legal officials, and in consideration of all the relevant laws, and the proceedings laws, as well as the follow up from the General Prosecutor, right? So from those two things we see that there needs to be special attention paid by the law, and the expert’s approach, as you mentioned a lot earlier. 

MD:
Yes.

LMPP:
Is that correct?

MD:
So it is more an issue of coordination, coordination, the efficiency of coordination. But what I worry about is that it may affect the professionalism.

LMPP:
Professionalism, so meaning the expertise, no?

MD:
Because KUHAP was created so that there’s self confidence in each of the regulatory sub-systems of that field. If it is then interfered with by the SKB issue, other ssues, and so forth, or what used to be called [unclear] it will erode the professionalism.

LMPP:
Alright, I’m going to move on to other areas, still about the Environmental Law. In this Law the roles of the state and the society are governed, right, in this Environmental Law. When compared with Law No.4/1982 and Law No.23/1997, is the role of the state bigger or smaller?

MD:
So the state does have a role, not just in the law enforcement but also in the socialization and education about environmental issues.

LMPP:
So what’s the answer, bigger or smaller?

MD:
Bigger.

LMPP:
Bigger?

MD:
Yes.

LMPP:
Alright.

MD:
More systematic.

LMPP:
Bigger role, like you just said.

MD:
The role of the public at large is very big.

LMPP:
In article 10, passage, point, uh… of this law… so please explain to this court, the government is obligated, so the title says the government is obligated, right? To manage the environment, the government is obligated to (e) develop and apply [set of laws] that are, here it says primitive [sic], maybe it means preemptive, perhaps?

MD:
Yes, preemptive.

LMPP:
… preventive and pro-active in an attempt to prevent the degradation of the environment’s supporting capacity and carrying capacity. So the obligation on the part of the government, I don’t know, this is what it says here in the law, ‘primitive’?

MD:
Preemptive.

LMPP:
So it should have been preemptive, right? Preemptive, preventive dan proactive, so there are three keywords here; preemptive… so what’s written here is wrong… preemptive, preventive and proactive. So these are included in the government’s role, what do they mean? 

MD:
The meaning, actually, this issue concerns policy, right? In criminal [law] it’s called criminal policy. Criminal policies must not only be implemented repressively, but there also needs to be an education of early prevention, and other preventive measures, meaning, among others, increasing the awareness or strengthening public mentality that the environment is something very important, yeah? So it has to do with socialization elements, aside from repressive measures. If those preemptive and preventive elements fail, meaning, not obeyed, only then repressive [measures] set in, what I call subsidiarity there is not quite appropriate. 

LMPP:
May I ask you to clarify each one of these terms. Say, the word preemptive, what does it mean?

MD:
Preemptive is early prevention.

LMPP:
So the government is obligated [to take] preemptive [measures] you mean?

MD:
Preemptive comes earlier than preventive measures.

LMPP:
So it means the government is obligated...

MD:
Obligated to do education, do...

LMPP:
Early.

MD:
Or find a [unclear] then that is overcome, that’s preemptive.

LMPP:
So beyond that obligation, is there a consequence?

MD:
I think the consequence is the subsidiarity approach we spoke of earlier.

LMPP:
No, no, we’re still in the general context, because doesn’t this law say the government is obligated, right?

MD:
Yes.

LMPP:
Beyond that obligation, in case of the government, then the Public Prosecutors will go in there and use the by omission delict?

MD:
Yes.

LMPP:
Meaning if they do not perform their obligations, there will be consequences?

MD:
I think the public can take the government to court, they can, yes… but administratively it’s possible, the consequences are possible…

LMPP:
So it means there are consequences?

MD:
If you like to [unclear].

LMPP:
So if the government does not carry out its obligations they can be taken to court?

MD:
Yes, meaning morally they are responsible, the government is morally responsible.

LMPP:
Ouw, so if citizens do not carry out their responsibilities, is that also moral?

MD:
Not all violations by citizens are acts of crime or violations of law, that depends…

LMPP:
What about violations of law by the government?

MD:
For violations of law by the government there is the PTUN [State Administrative Court].

LMPP:
Yes, but if...

MD:
There is state crime.

LMPP:
Fine, but let’s define what is meant by the mechanism we just talked about, the preemptive measures, preemptive, right, early prevention, right? If it is preventive… these are two different words, so they must have a different meaning then?

MD:
If I talk about what I usually do in terms of educating and providing guidance, that is the preemptive, the early prevention, such as crimes, okay, then the sources turn out to be are locations of gambling, prostitution and so forth. So we get into that field, right, into that field of business. So we make an approach to the entrepreneur so that they really pay attention to the fluctosis [sic] of the crimes coming out of gambling, for instance.

LMPP:
Yes.

MD:
But if we talk about preventive [measures] it is directed at other things, it has gone toward other things, closer to a certain act of crime.

LMPP:
Where is the difference between preventive and preemptive?

MD:
Preventive is closer and is directed towards approaches closer to an act of crime.

LMPP:
If...

MD:
Preventive measures, preventive.

LMPP:
And preemptive?

MD:
Preemptive is a luctosis [sic].

LMPP:
Hmmm.

MD:
The roots of the problems are pursued.

LMPP:
And what is proactive?

MD:
Anticipatory.

LMPP:
Proactive?

MD:
Yes.

LMPP:
No, it’s just that if we interpret it above all this, the government is obligated [to take] preemptive, preventive and proactive [measures], what does all that mean?

MD:
So actually all that is a unity, interpreted as one unity.

LMPP:
Yes, so what does that mean, ‘as one unity’?

MD:
So the government doesn’t just take the total enforcement legal approach, but also looks at the root of the problems. So it is called a comprehensive approach in preventing crimes. 

LMPP:
Alright. So say for instance the government requires its citizens to report to it, to the state every certain period of time, say three months. So I am required, as a citizen, to report to a certain [government] agency [every] three months. Now, the implementation of this provision, is it preemptive, preventive, proactive, what do you think? So I am required, as a citizen, to report every three months over a very long period of time. So is the state allowed to, uh, how do you say, not pay attention to what I’m reporting as a citizen here, or what?

MD:
Eventhough your question is going to far, but I will try to answer. So in my opinion, here we’re talking about the Environmental Law, the authority’s tolerance for environmental violations is already too lenient. Now, if we look at it, there’s the PROPER system, and a lot of companies, including state-owned, are committing environmental violations, but the law enforcement is in stages, through warnings and so on and so forth, given a time limit, and only then a total enforcement.

LMPP:
No, about proactive… I will ask about PROPER later, you haven’t answered my question. So I’m applying this law here, right. I think I have limited my scope to this law, as the Presiding Judge has mentioned. So I am, as a citizen, required by the government to report to it every three months, let’s say, and I have done it hundreds of times. I have… hundreds of times.

MD:
Yes.

LMPP:
Let’s say that I have done it 100 times. So then, in the following year, whatever year, the government said that after several years have passes, “oh, by the way, you violated in your first report.” Is this allowed, I mean, according to the provision?

MD:
If… I don’t quite understand your question, but more or less, it is that…

LMPP:
Should I repeat perhaps?

MD:
Tolerance from the government, that must be seen as a tolerance from the government.

LMPP:
Alright, if I may I will repeat my question because it’s not clear yet. So in the context of this article, if I am required to report and I have reported to the government, is the government obligated to answer or respond?

MD:
Must respond.

LMPP:
Must respond.

MD:
And whether that report meets the standard or not.

LMPP:
Whether it meets the standard or not?

MD:
And measures shall be taken before the case is obsolete or expires.

LMPP:
Expires. Then, I reported it once, there’s no response. Three months later I would report again, no response, three months later I report again, no reponse. There’s something about this in the proof law, right? If there are three last receipts, that would mean that the legal presumption is that a transaction has taken place, right? Is this applicable in this case?

MD:
Just hand it to the Judge.

LMPP:
No, because you…

MD:
This is an issue of discretion, discretion.

LMPP:
No, this is still within this context, Expert, this is very important. You’ve explained about proactive, that it even goes down to the roots, you said.

MD:
[Unclear] concerning the environment, that would be to general. 

LMPP:
I will get into that, because you… I will get into it more specifically, so, it’s just that I’m trying to collect your opinion here. So, I mean, maybe even going further in the law of proofs, if there are last three receipts, the presumption according to law, that transaction would be valid. Whether the fifth, the sixth or the seventh were paid, that’s no longer the issue. That is presumption according to law. I mean, can we make an analogy here, about the preemptive, preventive, proactive? The answer should be yes or no.

MD:
That is too abstract actually.

LMPP:
That is not abstract, I will get into the more concrete.

MD:
Better if [you] just relate it to something, so we can do…

LMPP:
We’re trying to gain an understanding of the law first, right, you’re an Expert in law, so because in this case it is the law that is in question, I’m asking about the provisions now.

MD:
Yes.

LMPP:
Of course I’m applying, whatisit, what I read earlier, article 10 point (e) here.

MD:
Because you’re aware that I compiled the criminal part of the law, the administrative [unclear] and then the others [unclear], divided into three parts. So what you’re asking is not my area.

LMPP:
You mean you cannot answer or this is not your expertise?

MD:
I will not answer because this falls outside of my expertise.

LMPP:
Oh.

MD:
That would be best.

LMPP:
Alright.

MD:
I can interpret, but rather than be incorrect, I’d rather not answer.

LMPP:
Alright, then I will make my question more specific, even though I cannot accept your response that you cannot answer, because it feels rather strange to me. You mentioned about RKL/RPL?

MD:
Yes.

LMPP:
So what is RKL/RPL, what is it that you explained about RKL/RPL that related to the legal context?

MD:
AMDAL, in connection with AMDAL.

LMPP:
Yes, in connection with AMDAL, why must there be RKL/RPL?

MD:
RKL is actually self assesment of...

LMPP:
Self assesment, disclosure to the government?

MD:
Yes, the Environmental Management Plan [RKL] and the Environmental Monitoring Plan [RPL].

LMPP:
Alright.

MD:
That is a self assesment made by the company concerned according to applicable standards.

LMPP:
In that context, what is the government’s obligation?

MD:
So the government’s obligation is to make an assessment, perform an audit, whether the RKL/RPL has complied with the standards, such as with the Environment Minister’s Decree No.1456/2000. 

LMPP:
So to assess, yeah, self assessment is an assessment, right?

MD:
Yes.

LMPP:
Must that assessment be given by the government? 

MD:
I think it must.

LMPP:
Must?

MD:
Must, if it hasn’t [they] must be given a warning.

LMPP:
If this requirement is not carried out by the government, then what does it mean in law?

MD:
Why do we create a standard quality if it is not evaluated?

LMPP:
No, that’s not my question. It is required, right?

MD:
Yes.

LMPP:
My question is, if this requirement is not carried out by the government, what would it mean legally?

MD:
I don’t see it that way, the government will do it in time, there is a specific department for that.

LMPP:
No, we’re not making predictions here, it’s factual now, RKL/RPL is a self-assessment [submitted] to  the government.

MD:
Yes.

LMPP:
Submitted to the government every three months, that’s what it says in the law, right? You just said that it must [be done], so it means obligatory, imperative.

MD:
Yes.

LMPP:
To give an assessment.

MD:
Assessment and guidance.

LMPP:
And so on, and so forth, every three months, right? Quite a lot in one year, right?

MD:
Yes, every three months.

LMPP:
If the government does not carry out that requirement, does that mean… I mean, so does that mean… so they have given an assessment actually, but maybe there is nothing in it that went against the law, so the assessment is not given explicitly, yeah? But, if it is indeed not explicit, this ‘supernatural belief’ [sic] of the government could be dangerous. So would that mean it has been accepted by the government?

MD:
I will not say that the government’s negligence then becomes an acceptance, that is wrong.

LMPP:
No, I have not yet said that the government was negligent, in giving a legal opinion, if that requirement is not carried out, what would that mean?

MD:
So your question aims to trap me to support you, so I refuse to answer.

 [audience laughs]

MD:
Sorry, I refuse to answer.

J III:
Go on, he doesn’t want to answer.

LMPP:
Alright, I guess I’ll just continue, okay, I’ll continue. Expert, I would like your opinion. The RKL/RPL as part of AMDAL has been submitted by the Defendant until the mine was closed and it has never been late. It has been heard at the hearing, but there was never an assessment or a response, which you just told of, received back by the Defendant, so what would that mean in your opinion?

MD:
I must look at the facts, yea, the correspondence between PT NMR with…

LMPP:
No, those are the facts, RKL/RPLs were submitted on time.

MD:
No, not necessarily true, because I got information from the Public Prosecutors that there was correspondence, warnings, from Forensic Lab, from the [Ministry of] Environment Office, there were letters.

LMPP:
Your Honor, may we show and borrow the letter from Deputy Isa Karmisa, maybe that was the letter referred to by the Public Prosecutor, I think, unless I’m wrong. The letter from Isa Karmisa be shown to the Witness, is that the letter.

PP1:
Honorable Panel of Judges, we have expressed a similar request but was protested, Sir, it needs proving. Therefore, what the Legal Counsel is asking the Expert still requires proof, whether there was a warning or no warning, so each [side] will prove nothing with the warning. So if it is to be asked to the Expert, obviously the Expert would not know that far.

J III:
So that will be our judgement later about it, okay. Just submit it later as evidence. For now, if the Prosecutors wish to submit evidence, if there were indeed warnings or if it was a warning by nature, that will be an issue of interpretation, okay, if this was indeed a warning letter.

LMPP:
Actually, if the Expert says not a warning, but there was correspondence, like the Prosecutor told the Witness, just so the court can see what in the world that letter is.

J III:
Now if the Expert says [there was] correspondence…

J III:
I don’t think this should be debated.

[Recording stopped]

J III:
So he specifically never seen the correspondence, he just received [the information] from the Prosecutors.

LMPP:
Without mentioning what letter it was. I mean, we think this Expert is independent, right? It’s not just the letters from the Prosecution’s side that can be looked at, from us too is allowed, isn’t that right?

MD:
The content was an assessment that what PT NMR was doing did not meet the standards from letter No.1456/2000 from the Minister of Environment. That was the RPL, er, the RKL.

J III:
Yeah, so it will be our discretion about the correspondence. You may submit the letter later on, Prosecutors. You may respond later by, whatisit, about the correspondence, whether that can be interpreted in such a way and so forth. 

LMPP:
Or perhaps we ask Mister Prosecutor so we can examine it together while the Witness is here. It’s an open court, isn’t it?

PP1:
Honorable Judges, there will be time.

LMPP:
Oh...

PP1:
So just like the Legal Counsel, when it was asked, it was not shown. So there will be time for it.

J III:
So let’s just leave it at that. The Judges will assess that, okay? Whether there was such correspondence as the Prosecutors told the Expert Witness before the trial, whether it exists or not, and what are the Judges’ opinion on those letters, leave it to the discretion of the Panel.

LMPP:
May I continue Your Honor?

J III:
Please.

LMPP:
Witness, I’m going back to the Environmental Law. I’m interested in the title, from the beginning it has had that meaning, right? So from the title [we know that] is has been codified. So my question, concretely, is the terminology used in the Environmental Law explanatory of the concept? So the terminology used, has it explained the concept?

MD:
I think the terminology...

LMPP:
The legal concept.

MD:
The terminology in Article 1, for instance, that is something that specifically applies in the issue of environment. Criminal law does not recognize terminologies like that, but that will be used in the application of the criminal law, because the standards that are contained in it, the terminology and so forth, that is an extra-juridical terminology from criminal law.

LMPP:
Hasn’t answered my question. My question was, does the terminology used in that law refer to the legal concept or no?

MD:
I think [it] must, of course, must refer to the legal concept. 

LMPP
So what terminology was chosen.

MD:
Terminology… international terminology.

LMPP:
So the terminology used refers to the legal concept, isn’t that right?

MD:
It must, must be.

LMPP:
For example, conceptually, we differentiate between public law and private law.

MD:
Yes.

LMPP:
Of course that would mean, from this explanantion, the terminologies of public law and private law are different, right?

MD:
Yes, certainly.

LMPP:
I was just continuing your question, Your Honor.

MD:
Yes.

LMPP:
The term ’dispute.’

MD:
Yes.

LMPP:
So in the Environmental Law, if we look at the common principle, the definition would be an environmental dispute. Does this law mean [it is] in the area of private law or public law?

MD:
If we look at the dispute, yes, a dispute is all non-criminal disagreements, because there is one article in there that provisions that are [unclear] do not apply in criminal acts that are governed by this law, so that would mean a civil administrative [case].

LMPP:
Alright, so that dispute would mean a civil or administrative [dispute], so it cannot be criminal.

MD:
No.

LMPP:
Because if it’s a crime, then there must be criminal acts or criminal deeds.

MD:
Yes.

LMPP:
Alright, I shall continue. You spoke about obligations earlier. Obligations in the context of RKL/RPL in an environmental law, the government or the state requires that citizens or anyone who does an activity impacting the environment, right, are obligated to do a self assessment, right? That was the term?

MD:
Yes.

LMPP:
So now, that is entered into the Environmental Law, so it is in law and then it is governed by lower regulations, such as Government Regulations, right?

MD:
Yes, yes.

LMPP:
Does the government actually need it in the form of legisltaion to require its citizens? Can it be in other forms, such as an Order, or can it be conveyed verbally, for instance?

MD:
I think it must be in the form of law, must be written, must be definite.

LMPP:
Must be written in the form of law. So what is meant…

MD:
At least it must be in a clear letter.

LMPP:
So in your opinion, before I get there, in the form of legislation. Ah, sorry Expert, what do you mean by legislation?

MD:
Legislation is a form of regulation. Regulation is not just laws, but also Government Regulations, Ministerial Regulations, and so forth.

LMPP:
If it can be said more concretely so there’s no mistake about it, what do you mean by legislation?

MD:
We must talk about the hierarchy of legislation.

LMPP:
Yes, hierarchy of legislation.

MD:
Begininng from Law.

LMPP:
Law.

MD:
Government Regulation.

LMPP:
Government Regulation.

MD:
Ministerial Regulation.

LMPP:
Ministerial Regulation.

MD:
Presidential Regulation.

LMPP:
Presidential Regulation?

MD:
And so forth.

LMPP:
So there are four?

MD:
There are also Regional Regulations.

LMPP:
Regional Regulation, there’s five?

MD:
Yes.

LMPP:
So this is what’s called legislation, only through these five forms, the state through the government may impose obligations on the citizens of the state, right?

MD:
Yes, but sometimes there is also something called policy, yeah. Although it is true that policy is not included in the legislation, yes, but policy as an elaboration of legislation, could happen.

LMPP:
If I… straight away, concretely…

MD:
Yes.

LMPP:
Ah, sorry Expert, always the concrete. In article 43, passage 1, there is an element that violates the law. 

MD:
Yes.

LMPP:
Aha, so the provisions of law that apply, okay, the provisions of law that apply, must they always be either one of the five you just mentioned?

MD:
If it does not exist in the legislation, then we must find other sources. As I said earlier, international law can be used if it doesn’t exist. So while there is no legislation, people would look for a standard. That standard is sought in customary laws or existing international laws, such as the ERA. The standard for ERA is…

LMPP:
No, first I… my question has not got there… so in an element [of article] 43 passage 1 here, it violates the applicable legislation, right? That is an element. My question is… you explained about hierarchy of legislation… so there was Law, there were also Regulations mentioned that applied, that applied…

MD:
Yes.

LMPP:
Law, Government Regulation, Presidential Regulaton, Ministerial Regulation, and Regional Regulation?

MD:
Yes.

LMPP:
There were five, are there any other regulations?

MD:
No other.

LMPP:
The hierarchy of legislation in our beloved Republic of Indonesia?

MD:
Yes.

LMPP:
So there is no other, right? So the word that applies here, which one does it refer to, the one that applies, towards the five laws, er… legislations here?

MD:
I’ll continue a little, may I?

LMPP:
No, before you do answer my question.

MD:
Correct, what you said is correct, but there is something called an agreement.

LMPP:
Alright, one by one first, because, how do you say this, we’re a bit slow following you, Expert.

MD:
Yes.

LMPP:
So correct yes? The answer is correct.

MD:
Correct.

LMPP:
That the legislation that applies is one of these five here, whether it’s in Law, the Government Regulation, or in the…

MD:
…down to Regional Regulation.

LMPP:
Down to Regional Regulation, there are five?

MD:
Yes.

LMPP:
So it is one of these five?

MD:
Yes.

LMPP:
So if it is not incorporated in one of these five, then it is not included in the legislation that applies, according to Article 43, passage 1, right?

MD:
Actually, what you say is true, but…

LMPP:
So fine then, it’s true, right?

MD:
But there are also agreements reached by both parties, in measuring the standardization.

LMPP:
Oh, agreement in the civil context, consensual. 

MD:
In the civil context, but applied in criminal area as a standard.

LMPP:
Can an agreement be in the criminal [law]?

MD:
It can, law is a custom, customs are sources of law, a Criminal Judge must also delve into the community values.

LMPP:
So if I conspire to carry out a crime against other persons, that is allowed in criminal law in your opinion?

MD:
No, not in that sense, meaning something positive in a sense that the source of criminal law is not just a certain law but also a customary law, [unclear] and so forth, doctrines, those are all sources and can be used. So if there is no legislation, we must find other sources. A Judge cannot refuse a case because there is no law, legislation. 

LMPP:
So...

MD:
I know that you are getting at [Ministerial Decree] 1456 of 2000, that’s where it’s headed.

LMPP:
Yes.

MD:
So in my opinion, it has been agreed to be applied, and the ERA has been drafted in that direction.

LMPP:
I haven’t got there Expert, I wasn’t thinking of getting there.

MD:
I would guess you’re getting there definitely.

LMPP:
Oh, so just a guess. That guess is wrong, I’m not getting there.

J III:
C’mon, answer what’s being asked.

MD:
Let’s leave that to the Judge. 

LMPP:
Well, in the end it is the Panel who decides indeed.

MD:
You’re trapping me here, I could get into trouble later on.

LMPP:
Have a drink first so [you] can calm down a bit.

MD:
Luhut, Luhut. I’m not trying to incriminate Ness here, but I’m also not trying to exonerate, I only talk what’s right.

LMPP:
Yes, we’re [trying to get] the truth, justice, right?

MD:
Yes, truth will ultimately be in the hands of the Judges.

LMPP:
Yes, but what is more important out there is the certainty, we need certainty, right?

MD:
Yes, we must, that is my opinion. I was a Supreme Judge for one and a half years too, so there were a lot of problems, and in the end we had to make choices.

LMPP:
Alright, can we continue Expert?

MD:
Please.

LMPP:
Alright, still within the Environmental Law, in Article 49? Article 49, right?

MD:
Yes correct, Article 49.

LMPP:
About transition, I will read to you, passage one, ”at the latest 5 years since this law ispromulgated, all enterprises and/or all activities that have obtained a permit, shall adjust to the requirements of this law.” So what does this mean? Does it mean that it takes effect in… so 1995 plus 5, so in 2002, is that it?

MD:
That is the transition period, okay? Usually the period for transition of regulations, we allow the enterprises… so that the earlier regulations can be synchronized, okay, and to give the opportunity to those involved to adjust.

LMPP:
So in other words?

MD:
There is an engagement period.

LMPP:
So among others, for the responsibilities and sactions, requirements laid down in there take effect in 2002, right?

MD:
I don’t think that’s the case. So we must see when the regulation takes effect, it is mentioned in there, it takes effect since…?

LMPP:
I’ll read it out, okay? Approved in Jakarta on 19 September 1997, it’s here.

MD:
Yes.

LMPP:
In law, it’s common that it becomes effective on the day it is promulgated.

MD:
Promulgated, indeed it is not common, that’s important. [sic]

LMPP:
Well, all laws are like that, right?

MD:
Yes.

LMPP:
Are there any laws different than this law?

MD:
No.

LMPP:
There’s none, right?

MD:
There are those that take effect two years after they’re promulgated.

LMPP:
That’s what’s strange, usually it is…

MD:
There are [some] in 5 years.

LMPP:
That’s what’s strange. But here, the transitory provisions says that it is 5 years after being promulgated. It was the promulgated… so since it was promulgated it shall adjust to the requirements according to this law. So is it true that it is effective, if it was promulgated in September 1997, then it only became effective in 2002, is that right?

MD:
As long as it deals with implementation regulations usually. The time period, well, Government Regulations are made, but there is law enforcement that doesn’t need to wait for Government Regulations. Like criminal [law], does not need to wait for Government Regulations.

LMPP
Alright, I will continue Your Honor. We still got PROPER. There is still PROPER. You spoke of PROPER, and I also saw in the BAP, PROPER Team. What is the relevance of PROPER to this court? You spoke of PROPER.

MD:
Not like the PROPER like the one you just mentioned, okay. So the steps of government obligations are by preemptive, preventive and proactive measures. The government’s obligation is actually to provide guidance. If law enforcement is truly upheld, well, I think there will be unrest within the industry, investment community and so fort, except for very obvious crimes. So there are categories, there’s black, green, blue and so on, gradual, they are guided in that direction. But at this point, as I heard from the minister, total enforcement is already being applied. So there is no more tolerance for criminal issues that fall under red and black, and so on. So this guidance has been done for a long time now.

LMPP:
So PROPER is a guidance?

MD:
Yes.

LMPP:
So what is included, what substance is included in PROPER?

MD:
It means that tolerance can still be given, okay. And besides that, guidance and monitoring is performed, to see if there are any improvements or not. If guidance has been performed and [it is] still in the category red or black, I think it can no longer be justified. There must be total enforcement. 

LMPP:
I still don’t get it. Suddenly it’s about colors now, but there’s no connection at all.

MD:
So there are five categories from all, from the bad to the good ones.

LMPP:
Ouw, we need to be careful with colors, because there are political parties with colors, so we must be careful, okay? But I don’t think it has anything to do with that.

MD:
Right.

LMPP:
What was it in PROPER about colors?

MD:
There are… the worst is black or red, there’s blue, there’s green, yellow. From yellow to black, that is the worst.

LMPP:
So you mean?

MD:
With chemical standards in there… if they are being complied with or no.

LMPP:
So with chemical standards then we obtain…

MD:
Including the social development and so forth.

LMPP:
The red card, I mean red, blue, what was it again? Green, black. So that can be measured based on that? 

MD:
There are chemical standards, the parameters.

LMPP:
The parameters exist. Because your explanation was quite deep, and you also mentioned PROPER, and I did see in the BAP the part where the measurements were being taken. So what does PROPER measure, as far as you know?

MD:
There is a specific team, team of chemists.

LMPP:
Did you go there?

MD:
I didn’t. I am in the PROPER team, but I didn’t go to the field, only in the last meetings we took part in making decisions.

LMPP:
Oh really, is that so?

MD:
Yes.

LMPP:
Are you aware that PT NMR never got the colors you just mentioned?

MD:
Not all companies took part in PROPER, not all.

LMPP:
Why?

MD:
Because it has to do more with something gradual, where ultimately all companies in Indonesia will be involved in PROPER. But there are some who do it by their own will, okay, so it is voluntary, involving themselves in an assessment such as PROPER. That is a willingness which is commendable, but in the end, everyone must participate. So if there are those who did not take part, automatically provisions such as those that applied to PT NMR will kick in.

LMPP:
To your knowledge, are there many companies who got red or black? A lot?

MD:
There are still, but, yeah, relatively many. That depends.

LMPP:
Relatively there’s still a lot, yeah?

MD:
I will not say here.

LMPP:
But are you aware that PT NMR never got those colors?

MD:
I don’t know about PT NMR.

LMPP:
So you didn’t know, okay, so I will tell you now that they never got those colors.

MD:
You should call [unclear] not me.

LMPP:
No, just for your information, so the opinion can be independent.

MD:
Pardon?

LMPP:
No, [it] never got such colors.

MD:
What colors you mean?

LMPP:
Well, what you just mentioned, about PROPER.

MD:
Yes.

LMPP:
Information, this is [for your] information.

MD:
Yes, yes.

LMPP:
I will still continue. Alright, I’ll continue Your Honor. 

J III:
Hurry it up a bit, because soon [it will be time for] Friday Prayers.

LMPP:
Oh, okay then. You talked earlier about generic specific crime?

MD:
Yes.

LMPP:
There’s dependent and independent crime. Then you distinguished between Articles 41 and 43. So you said that Article 41 was, what did you call it, dependent or independent?

MD:
Generic independent crime.

LMPP:
Independent crime, is that governed in the legislation, according to your earlier statement?

MD:
That is what’s called a doctrine, okay? Doctrine, so in Europe it is also similar.

LMPP:
Could you mention whose doctrine it is? 

MD:
So it is a doctrine that applies in criminal law that has been accepted as a principle.

LMPP:
Has it been published in a book? Whose opinion is it?

MD:
It has.

LMPP:
Whose opinion?

MD:
[unclear] seminar at the Ministry of Environment in 2004 with professors from the Netherlands. It is mentioned there.

LMPP:
Can you name one of the professors?

MD:
There’s Fowry, I have...

LMPP:
Fowry?

MD:
Yes.

LMPP:
Fowry said that… Fowry said that...

MD:
In the implementation, we use the new KUHP draft as the paradigm.

LMPP:
That’s how? To saying that it is a dependent crime?

MD:
Yes.

LMPP:
Fowry said that?

MD:
The standar is first, the applicability is lasting. Then the second is that for law enforcement there’s no need for a violation of other legislations and that the crime is relatively serious.

LMPP:
Yes, I would like this doctrine, I’m interested, you mentioned a Dutch legal expert, that Fowry person.

MD:
Yes, I will give it to you later.

LMPP:
Do you mean Prof. Dr. Mg. Fowry LL.M? That name is mentioned in the BAP.

MD:
Yes, if [he’s] from the Netherlands, that’s correct.

LMPP:
Correct, alright. Fowry III discussed about Article 41 of KUHP, uh… the Environmental Law Article 40 passage 1, he said this ”in other words in this case there is a total dependents of administrative law.” [sic] So he [said it is] dependent of administrative law. May I show you?

MD:
Yes.

LMPP:
This is Fowry’s paper.

 [The Legal Counsel shows Fowry’s paper]

MD:
Here I… more or less this Article 43 here.

LMPP:
Article 40.

MD:
I beg to differ.

LMPP:
[unclear].

MD:
Later, later I...

J III:
[May] I see?

MD:
But 41 is not like that, the element is the nature of it being against the law, and not [unclear] 

PP1:
So perhaps because this is a photocopy. If we would like to make it something credible and accurate, maybe here it would be better if it is the original.

J III:
Not evidence.

PP1:
But maybe the element of the relevancy to this court, we cannot yet consider it.

MD:
But if the act is unlawful, well, unlawful doesn’t need to be there, that’s [unclear] different with unlawful. Different.


LMPP:
I shall continue. I would like to show the Expert data, so he can provide his opinion. We spoke repeatedly about the doctrine of professional expertise, right?

MD:
Yes.

LMPP:
So it means that in order to find out the cause we need the opinions of experts, right? So here we have results of experts’ studies, yeah? May I show this to the Expert perhaps so he…?

J III:
Actually, ask questions, if the Expert wishes to see, then please, if he doesn’t…

MD:
Yea, yea, what’s it about?

LMPP:
So about the quality standard which was mentioned in here, the levels of mercury in the seawater that were measued first by the KLH, Sarpedal, Police, Police Replicate Sample, The Independent Team of North Sulawesi Regional Government, CSIRO research, WHO research. While it is handed [to the Expert] perhaps I could read it out. Minamata Institute, Government’s Integrated Team with colors on the side. So 1,2,3,4,5,6,7,8, there is a doctrine there, if the Expert… an expertise, right? There is one that’s high, yeah. 1,2,3,4,5,6,7 are flat, the same, equal. Could you provide your opinion about this case. This is about seawater quality.

PP1:
Objection Your Honor.

J III
Yes, this depends on the Expert if he wishes to answer. Let’s just do it like that. 

MD:
I don’t have an expertise in that field.

LMPP:
Oh really?

J III:
Depends, if he wants to answer or not.

LMPP:
So the application of this standard must be handed to the Expert.

LMPP:
The question I was asking… it was about causality what we just said, right? So it depends on the Expert. So now [I’m asking] for the Expert’s opinion, except for the one that’s high, okay, the others, I mean, do you have an opinion that could explain to us about these facts?

MD:
Yea, so my opinion is that for this issue, there must be a first opinion, second opinion during the earlier proving stages.

LMPP:
This more than just second opinion 1, 2, 3, 4, 5, 6, 7.

MD:
Because I received information from the Police Forensic Laboratory, and then from other experts in related universities regarding the thermocline. The issue of other witnesses stating that the levels of mercury and levels of arsenic… mercury and what was the other one?

J III:
So I think that is not relevant for me, because you heard a story, right?

MD:
On the other side, there are plenty of other opinions.

LMPP:
So that is why, right, and here, these opinions are tabulated. That right there.

MD:
Because I heard differently from the prosecution.

LMPP:
These have been shown here, these evidences.

MD:
Yeah, so just leave it up to the Judges, okay?

LMPP:
Oh, so just give it to the Judge huh, but you never heard that the person receiving the water samples was not an investigator, right? Not police. 

MD:
I never heard about that.

LMPP:
So you never heard about that?

PP1:
Objection, objection Your Honor, I think this has gone too far.

LMPP:
Well, alright. I gave the opportunity, whether it is answered or no, if it’s accepted or not.

MD:
Because that is outside of my expertise, I don’t want to answer.

J III:
Alright, just continue with other things.

LMPP:
Alright, [that is it] from me for now. I will ask more questions, perhaps we’ll let the Defendant now, or others maybe?

J III:
Later. I remind you that this is time for Friday prayers, so we adjourn first. We’ll continue later, but I think we can go on, if there’s still time. We’ll give the opportunity to the Legal Counsel of Defendant II? 

MD:
I would like to interrupt for a moment. I have to return to Jakarta at half past two, because [I have] an event to attend tomorrow morning.

J III:
So two thirty, yeah? So we can continue after Friday prayers, but before two thirty.

MD:
The flight is at two thirty.

J III:
Oh, so the flight. So that means at the airport…?

MD:
One thirty.

J III:
So if you can, condense the questions, and before Friday prayers we’ll conclude this.

MD:
Please.

PS:
Thank you. I would like to underline here that there is no more opportunity for cross examination and we object to the excuse of having to go home by 2 o’clock, which limits our freedom to seek the truth from the Expert. If [he] must return at 2 o’clock, I would like to ask that there will be an agreement with the Expert for him to appear again. If I look at my questions, about Articles 41-47, Article 44, we need 10 questions with 200 offspring and 400 grand-offspring of questions. So I would need at least 3 hours as the Legal Counsel of Defendant II. So for that reason, I would like to ask, before I continue with my questions, for a definitive schedule of you going back home. And I doubt that other colleagues from Legal Counsel of Defendant I or colleagues from Defendant II, other Legal Counsel colleagues are not going to ask questions. And we are always of the assumption that every opportunity we get to delve for the truth, we will use it as best as we can so we can attend Your Honor to make a clear decision, so that there is no rushed decision. And I am convinced that the Expert knows exactly what absolute truth is. Thank you.

MD:
I’m ready to come back, but I will go home at one thirty.

J III:
So in other opportunities, are you willing to appear again?

MD:
Please.

J III:
So for now, just condense the questions.

PS:
Alright. Or perhaps some would like to take the musafir [Islamic exemption for travelers] perhaps, our Muslim colleagues, so we can continue until 1 o’clock for instance, or maybe we’ll try to condense it, but I doubt there will be enough time.

J III:
Depends on those concerned, if those concerned say they must attend Friday prayers then we must respect that.

PS:
Yeah, so that is what we are asking Your Honor. We clarify that all of us here are responsible in this cross examination. Would you be willing to continue until one o’clock, perhaps it could be finished at one, but if it’s not finished, what can we do. At two thirty he can board the plane.

PP2:
Honorable Panel of Judges.

J III:
Enough, no need to respond. Depends on the Witness, okay? If the Witness thinks that today’s hearing will go on until a certain time, just inform the Panel. We will have another opportunity, as this Expert Witness has said that he’s willing to be called again. We will continue in the future, but I mean, we’ll use whatever time that we have now. So let’s not…

PS:
Thank you Your Honor. With your permission we will continue the questioning. Expert, sometimes my voice is too loud, perhaps, from there. But you should be familiar by now. You have talked about principles in criminal law, and even my colleague Luhut earlier…

 [recording stopped]

PS:
Your testimony could [possibly] bring someone who’s innocent to become guilty, and someone who’s guilty to become innocent. So going back to the oath you pronounced, you will provide a testimony according to your expertise as best as you can. Does Indonesia these days believe in principles of criminal law that have abandoned the principle of nullum delictum, Expert?

MD:
Fundamentally speaking, the legality principle is maintained, except in particular circumstances that are acknowledged as being fundamental. First is about article 1 passage 2 ”If there are amendments to the legislation, then the one applied is the one more beneficial.” If the one that’s beneficial before [unclear] that would violate the legality principle. So article 1 passage 2 of the KUHP is an exception to the legality principle. And then in serious human rights violations according to international customary law that we have adopted, the principle of [unclear] and so on, so it cannot be applied retroactively, right, for the serious crimes violations. Then in the application of traditional laws in Law No.1 of 1951, article 5, that the provisions of traditional law can be applied. So these three categories are exceptions to the legality principle that apply in Indonesia. 

PS:
So it means that I have not yet seen what I actually wanted to ask, that is your opinion?

MD:
Yes.

PS:
In the matters which you have just spoke about, there were plenty, there are those who apply traditional law, laws that are not written, so the legal certainty is hard to attain. 

MD:
Yes.

PS:
And Expert, to my knowledge you even wanted to include the witchcraft law into the draft of the Criminal Code [KUHP]. So my question, we would like to hear your position to be taken into consideration by the Judge, like what is the relation between the legality principle and the nullum delictum principle.

MD:
We believe in what is called the [unclear] principle, and functions negatively. So matters that are outside of the legislation, excpet those three, must be treated as matters that could become the justifications, impression in the community, that is why the Judge must delve into the values that exist in the community. 

PS:
Expert, could you clarify, as far as I know, and I’m asking your opinion, we still hold the legality principle, but when there are difficulties in interpreting a certain situation, we look for a jurisprudence, the Rome statute, legality principle or other principles that exist in other international courts, is that correct?

MD:
So the basis for the violation lies in justice. In one of the articles in KUHP it is mentioned that in case there’s a conflict between legal certainty and justice, then justice must be prioritized. So the demand is on the justice and like the Rome statute it is applied in the International Ad Hoc tribunal, not the Rome statute, yea, because in the Rome statute the full legality principle applies, but the Ad Hoc tribunal formed by the Security Council applies retroactively to enable trying serious Human Rights violations.

PS:
But the Yugoslavian Tribunal also very much assumes the principle of legality.

MD:
Yugoslavia, no, not Yugoslavia, Rwanda [unclear] it didn’t, the legality principle can apply retroactively.

PS:
Is that so? Alright, I will try to understand your opinion. My next question, we are now present here in this courtroom in a proceedings that follow the Criminal Proceedings Code [KUHAP] and in the meantime the provisions of Law NO.23 of 1997 about the environment replacing Law No.4 of 1982 does not provide for its own proceedings law. My question, would you agree that the principles, doctrines and proving procedures in this case obey the proceedural law of KUHAP?

MD:
So as long as there is no specific provisions, it is KUHAP that applies.

PS:
KUHAP.

MD:
The [Criminal] Proceedings Code.

PS:
But are you aware of any special provisions in the main Environmental Law?

MD:
That is why, so long as it is not specifically governed, KUHAP applies, that’s the principle.

PS:
Alright, does the Environmental Law govern other proceedings codes, about how to carry out proceedings of criminal cases in Articles 41-47, which state…

MD:
I think so.

PS:
Do you know… you designed, specifically here, talking about articles 41-47, right?

MD:
47 is the material criminal law, and formal criminal law.

PS:
Sorry Expert, not too clear.

MD:
Material criminal law.

PS:
So it’s material criminal law?

MD:
41-47 is material criminal law, not formal criminal law.

PS:
If it is determined that articles 41-47 are material criminal law, so they’re about material criminal law, do they obey the principles governed by the KUHP?

MD:
They must obey the principles of KUHP, unless they self govern.

PS:
Alright.

MD:
Based on Article 103 KUHP.

PS:
If the enforcement of criminal sanctions in articles 41-47 of the Environmental Law are not separate from the common principles in KUHP as a material law, would it be necessary in the proving or in assuring that a crime has occured or to be convinced that a wrongdoing is present, the tempus and locus delicti must be proven?

MD:
I think the tempus and locus delicti must still be applied, the provisions of criminal proceedings code.

PS:
One of the indictments from the Public Prosecutors states, in the indictment… it is mentioned that PT NMR has violated the law because they did not have the permits to place tailings in Buyat seas. PT NMR then denied by saying that they have a letter from the Minister of the Environment then, Mister Sonny Keraf as the head of Bapedal. My question, Law No.23 of 1997 mentions, it has been said earlier, all the administrative requirements for a company that already has the permits, is given time up to 5 years to adjust. My question, in the context of determining the tempus delicti, in such as case, when did the crime occur actually?

MD:
Like I said earlier, the statement of the transitory regulation is too general, too broad, yes, too general and falls more under the category of provisions that must be governed by an implementation regulation. But those having to do with criminal acts, I think I have said it earlier, we apply certain tolerances through the matters of permit issuance that must be obeyed by the person concerned. So if the tolerance is violated, I think if law enforcement is carried out there, that wouldn’t be something strange, nothing strange. So do not interpret these regulations too generally, when they are applied to all.

PS:
So we’re talking here about a criminal event, not violating the elements of material offenses, Expert.

MD:
Yes.

PS:
The element of material offense to seek for wrongdoing, you are an expert in that field. You have mentioned a number of those earlier, there are regulations that were violated as a prelude to say ”oh, [you] violated new regulations” so can be declared guilty. So that has become [unclear] to us that [unclear]. My question was, when was it actually, if in the indictment it said [Newmont] is blamed because it did not have the permit or did not adjust the permit, that’s what it exactly said, did not adjust the permit. While actually the law says that adjusting the law applies five years since legislation. I think five years would have come in 2002, several months is not the issue here. In what circumstances a permit that wasn’t adjusted becomes a reason to say that the law has been violated, when, in 1999, it did not have the permit or the expiry period of the regulations were nearing the end for the tolerances that your mentioned earlier? [sic]

MD:
So obviously cannot be applied before Law No.23 of 1997 came into effect.

PS:
Yes, with regards to the adjustment from administrative point of view, the law has imperatively explained that it must be adjusted within a certain period of time. Was read earlier, there was time given to adjust the permits at the latest within five years since the law was promulgated.

MD:
Sorry, but there is a subsidiarity provision that can already be applied there. Meaning, if we wait five years and pollution took place and we don’t do anything about it, I think that would be something irresponsible. 

PS:
No, this happened 2002 actually.

MD:
Yes.

PS:
This case was also started in 2004, not in 2002, that’s the story. This case was started, reported in 2004, so it’s nonsense that it can still be, but to determine it you already… I even read books written by experts in material law, including your book, that the tempus and locus is the heart of an indictment. Without a clear tempus and locus it becomes problematic or it causes the indictment to become fatal [sic]. Expert, my question is when… let’s just detach PT NMR’s case… if the law says as such, that the adjustments to the administrative procedures or the permits held are given five years, but when are the permits considered as being invalid?

MD:
Actually the tolerance is not just 5 years, okay, but Law No.4/1982 has already stipulated about environmental crimes and then renewed by Law No.23/1997. If  there are anymore tolerances, I think this has gone too far, this can’t be allowed.

PS:
Oh no, this is not about tolerances being to loose, we’re talking about provisions of law, right? That was what the law orders, you were even involved in designing and midwifing it.

MD:
The criminal [aspect] of that law takes effect since it was promulgated.

PS:
Doesn’t it… the law imperatively provides for exceptions, and the exceptions are not heeded, that was a transition period, right?

MD:
But the exception did not specifically mention the criminal law, that concerns more with the administrative law.

PS:
That is it.

MD:
The Environmental Law is an administrative law.

PS:
Yes correct, I have read out your book earlier.

MD:
Only matters related to… whether there will be criminal warnings that’s another issue.

PS:
No, the question doesn’t go that far.

MD:
No.

PS:
When would [PT NMR] be considered guilty of not holding permits whereas the law says time is given until 2002? Let’s put it that way.

MD:
Since the law takes effect.

PS:
Since the laws takes effect?

MD:
Yes.

PS:
Eventhough the law says that it is valid, the adjustments come later.

MD:
Yes, because there has been a dialogue between PT NMR and the authorities.

PS:
Let’s stay away from that dialogue, we’re still in the context of assessing the criminal article.

MD:
I’m of the opinion that it takes effect since it was promulgated.

PS:
Very well, that’s what we need, that’s what we need.

MD:
Yes.

PP1:
Interruption Panel, the Counsel’s question is not too concrete, the transition provisions say…

J III:
Enough, that’s an issue of interpretation.

PP1:
Five years …

J III:
Hold on, Counsel, let’s try not to debate here. It’s up to the Expert if he wants to answer or not. If he wants to answer, please answer, so you shouldn’t debate if he objects like that.

MD:
Done, I have, I have answered. 

J III:
Yes, if you don’t want to answer you may. So let’s avoid a polemic between the Prosecutor and the… or otherwise we’d be allowing the polemicking between PP and Legal Counsel. So I mean now, we need to hurry up, before what time is it… condense the question that need to be answered by…

PS:
Alright, in the BAP, and this has to do with your explanation in the application of article 41, the effect of pollution and environmental damage must be proven, because that becomes the generic crime, meaning that only when the effect occurs can we say that laws have been violated, right Expert?

MD:
Yes, the effects must be proven.

PS:
Yes.

MD:
As a material offense.

PS:
Pollution and environmental damage, [it] is also said that there must be an effect, whether just an effect or an effect that is limited by law?

MD:
The effect in question is the effect of pollution and/or environmental damage. The definition of pollution and damage automatically have a standard there.

PS:
Alright, let’s go back to what you said is a standard. Article 1, point 12, the definition of pollution, there’s a clause like this, point 11, eh point 12 ”environmental pollution is the entry or the entering of living organisms, matters, energy and/or other components into the environment by the human activity in question.” We’re still only talking about the effects here, ”causing” the word causing means effects in my opinion, I don’t know if you’d like to contest it or have other opinions, ”causing the degradation of quality to a certain level so the environment ceases to function properly.” There are so many legal elements in this short definition. First is ”causing the degradation of quality.” What does ”causing” mean so Article 41 can be applied, what sort of quality is proved?

MD:
You should be asking an environmental expert about this issue of quality. So this is beyond my competence.

PS:
Fine. Second, similarly how do you know in article 41 that pollution has inherently occurred. Article 41 mentions the word pollution, so I think this still relates to your area [of expertise]. Here we’re just interpreting an article. Article 41 clearly points out to the words pollution and damage. 

MD:
Yes.

PS:
So the essence of this article, the incidence is on this definition, because it points out directly. Here it says ”so it ceases to function properly.” What does this mean so the application of article 41 does not go anywhere. But if you say this is beyond your competence, that’s alright, we’ll just leave it.

MD:
Beyond my competence. I am not an expert in chemistry.

PS:
Thank you. We’ll leave it.

MD:
Because it has to do with quality standard.

PS:
Alright.

MD:
And the amount of heavy metals that can be present outside, in the sea water, because in the data that I obtained from the Office of the [General] Prosecutor, for instance, that the placement of tailings, say, not in the thermocline [layer], say, but in something that’s in…

J III:
Yes, that is not [your] area…

PS:
Alright, alright, enough Expert. Earlier you touched on quality standard and I would like to relate that to legal certainty, the legality principle, the nullum delictum principle. This law says like this, article 1 passage 11 ”An environmental quality standard is a measure, limit or levels of living organisms, substances, energy or components that are present or must… and/or pollutants whose presence is tolerated in a certain resource as an element of the environment.” That was just the prelude. I would like to show about quality standards as governed in article 14, what a quality standard is, so we try to limit the Expert from freely interpreting what’s already written in this law here. Here, there’s a mention of environmental preservation function, right, article 1, article 14 here, passage 1 ”to ensure the preservation of the environment, all enterprises and/or activities are prohibited to violate the quality standards and criteria of environmental damage.” That is the general rule about quality standards according to law. This provision about the criteria of quality standard of environmental damage, prevention and mitigation of damage, as well as the recovery of it’s carrying capacity is governed by a Government Regulation. If the law has prescribed that the legal basis must be a Government Regulation standard, can we use the Government Regulation to establish the quality standard?

MD:
If you say Government Regulation, there’s none, like I said earlier. The issue has to do with… we can use international standards, ASEAN standards and so forth. And what’s important in my opinion, is that there’s an agreement about the standards being used as a margin of [unclear].

PS:
Fine, but an agreement does not have the power to force, except if that agreement mentions the sanctions. But our issue here is that this indictment is not based on an agreement, but based on Law No.23 of 1997, which says like I just read out earlier, Expert. Coincidentally, there is a number of government officials in the audience here today, so maybe one day it can be improved, that the environmental quality standard must be governed by a Government Regulation, no by Sonny Keraf’s model. This is not me talking, this is what the law says. What do you think Expert?

MD:
I’m convinced that the Prosecution has a provision that serves as the basis for quality standard violation.

PS:
Alright.

MD:
Right or wrong, that’s an issue of proving.

PS:
Well, of course. In your answer number six in the BAP, you mentioned carrying out orders or implementing provisions of law in committing an act. If I give you one example of an incident in this regulation, this is in asking for accountability how the conscience of the person being indicted is clear, that is the aim of the question. So we haven’t gone too far, yeah? There is one regulation that in a business, or let’s say in this court, all registration fees from cases must be collected into an account that has been assigned by the court. So then the head of the registrar comes and puts that money into his own personal account on his own initiative. He doesn’t have any intention to take that money, but that action, can it be qualified in this case as being against the law, or against legislation? I’m limiting it here, in this court there is a rule that if they collect registration fees, they must be kept in a specifically assigned account, and it turns out it’s being kept in a private account?

MD:
I think that would be a crime of embezzlement.

PS:
So it means what the crime was is a second matter, but it is in violation of law.

MD:
For a civil servant, that would be a serious violation.

PS:
So that action, eventhough there was no intent, but he knows the procedure, and still he violates the procedure. To carry out regulations in your answer No.6, it seems that you were trying to imply that agreements between the government or minutes of a meeting can become binding. Where did it ever occur that minutes from a meeting can be considered as binding and have criminal law enforce[ability]?

MD:
I think I did not say it like that. That is your own interpretation, right? 

PS:
Well, I was asking for your clarification where it can be found, or if it is not the case. I asked, what is your opinion? 

MD:
In my opinion, as I said earlier, the Judge is not only bound to law, but must also seek for anything that can be used as a source in forming the basis for his decision later on.

PS:
Alright, so if there is an agreement between the government and PT NMR, can that be considered as something that can violate the regulations, or no?

MD:
Because the government, I think, has established a standard, such as certain international standards that are used.

PS:
Alright. The text of an agreement, for instance, says something like this. [You] said earlier that you can even use the minutes of a meeting between PT NMR and the government as a reference that the violation took place.

MD:
Yes.

PS:
My question, what is the status of work contract PT NMR signed with the government?

MD:
Status of work contract...

PS:
Can [you] mention the points in there perhaps? Like, [PT NMR] required to undertake environmental management. There was such an order to PT NMR?

MD:
Yes.

PS:
And if that is not fulfilled?

MD:
Moreover a contract, yea? 

PS:
Does the sanction tend to fall under the criminal law or more the civil law?

MD:
Sanctions… what’s called the legality principle is not just in the formulation of an delict but also formulation of a sanction. In the formulation of sanctions the principle of legality nullum delictum nullum funa is not mentioned. The crime must also abide by the legality principle.

PS:
So my question is, can a work contract agreement be used as a source, to trace if there are acts against the law or in violation of legislations?

MD:
I think all basic agreements and so forth can be used as basis to make decisions.

PS:
Can be used as basis. In one of the articles in this contract agreement, and this is to judge a person’s spirituality [sic, conscience], right Witness, in the material delict or in the formal delict, or the culpa, you have said that there must be a certain spiritual outlook [sic, conscience] from the perpetrator. My question, if in the agreement it was ordered, like this Witness, that PT NMR is not allowed to stop its operations, Witness, unless there is a written order or a written agreement from the government. So must that be obeyed by PT NMR?

MD:
I think [it is] binding.

PS:
Binding, thank you, very well...

J III:
Hold on, before we continue I ask [the Witness], are you going for Friday prayers or not?

MD:
Me, I have the musafir [traveler] exemption, but I will not prevent the others, okay?

J III:
So we can continue, what’s important is we consider how many hours it takes to go to the airport, right?

MD:
I got a discount from God, so I’m gonna use it.

J III:
But when the time comes, so use it, so that it won’t… go on. The time, uh… use it as best as you can.

PS:
Alright.

J III:
Sort the important ones only.

PS:
Yes, I am, because it is now random, there were questions from the Judge, the Prosecutors and my colleagues, so you have to be patient while I sort it out. The formal delict and the material delict, you mentioned about those, I’m gonna go back now to how we adpot it if there is no ratification in a country. Of course all functions of jurisprudence, functions of doctrine, are only to add to conviction. I cannot… or are you saying that ”You are being indicted because you violated jurisprudence number so-and-so, year so-and-so,” it’s not like that, right? Jurisprudence is a basis for consideration. What is your opinion on that?

MD:
In my opinion, okay, someone, especially Judges, Prosecutors and so forth, according to the jurisprudence, they must mention the example, Sir.

PS:
For example? Just make an assumption.

MD:
Well, like the issue of corruptioin, there is one very famous jurisprudence, Decree of 8 January of 1966 of the Supreme Court. That is the famous one, that an act which by nature is against the law, its against the law nature will cease to exist if it serves public interest, the state is not hurt and the defendant does not profit from it. That is one guidance that’s frequently used in the Supreme Court, as long as they fulfil those three requirements, it can’t be considered a corruption [unclear], that is one example. So all the Judge’s decisions must refer to… if jurisprudence is mentioned, it must be mentioned. If experts are quoted, then whose doctrine is it.

PS:
Yes, but there is no provision, be it in the doctrine or in the understanding, that a Judge must obey the jurisprudence, eventhough we believe in a stricter principle.

MD:
We do not presume a principle [unclear] but how naïve it would be for a Judge to decide something based on common sense. That cannot be.

PS:
Oh, alright. That too… that’s what we thought too, let’s not use common sense as a legal basis, but there must be a written law, right?

MD:
Yes.

PS:
That was about the material delict. Only if there is a consequence can an article be applied. We will get into the formal delict. You have said in article 43 it must be applied after, first of all… this is in your BAP, number 7, okay… it is preceded by an administrative violation. That administrative violation relates to environmental law, of course, Witness? 

MD:
Certainly.

PS:
Very well.

MD:
So it means quality standards that are in the existing provisions of law.

PS:
Have you ever seen… or I’ll just read the provisions of Article 28, passage 1 of the Environmental Law, about the administrative requirements that precede criminal sanctions.

MD:
Yes.

PS:
So it won’t cause mis[interpretation] better if I just read it, Expert, and you may listen to it carefully. And I continue with article 29, part four, environmental audit, we have discussed it, article 28 reads like this… ”In carrying out business activity… 

 [recording stopped]

PS:
… because minutes of a meeting can be considered binding and have a criminal… showing non-compliance for provisions stipulated in this law. So if there is non-compliance of law, the order of this law obligates the minister to carry out an environmental audit. To this day there has never been an order from the minister to carry out an environmental audit. What’s next [unclear]. If it has been audited, we will next get into article 25. What is your opinion on that, Expert?

MD:
If it is a formal delict, then yes, an act of crime that was completed by the commission of that crime. That act… so the consequence is not an element that must be proven, so it must be preceded by a violation of legal provisions that already exist. So here the legal provisions in question are the issue of standard quality and so forth, and the possibility is still there to conduct an environmental audit, as well as issues concerning the administrative law.

PS:
Ah, so what is meant by administrative sanctions fall into an area of public law. So is the existence of this administrative sanction proven by a decision of an official or state administration?

MD:
For the environmental criminal act, yes, the role of public state officials becomes very important.

PS:
Alright.

MD:
Because it is these officials that know exactly if there were violations of regulations that applied, and secondly if there was pollution or environmental damage.

PS:
So it means [for example] the Military District Headquarters cannot issue an administrative sanction. Of course it must be an official appointed by this law who hands administrative sanctions. Meaning, an administrative sanction is needed to apply article 43, right?

MD:
Yes.

PS:
Must be an official appointed by this law?

MD:
Yes, and actually the role of these PPNS is important to determine if it was an act of crime or just a violation of administrative law.

PS:
Alright, the provisions of the Law that you designed here state in the third part about administrative sanctions, Article 25. I’m convinced that the present Minister of Environment – I have read his statements in a newspaper – that there is a handicap in the application of that sanction, because the authority to impose that sanction lies with the governor. I’ll just read the article, article 25, ”The Governor or the Head of First Level Region [Province] shall have the authority to implement orders against the responsible enterpreneur and/or activity to prevent and/or end the violation, and to prevent the effects that have arisen from the offense, including measures to safeguard, mitigate and/or recover with costs provided for by the responsible enterpreneur and/or activity unless specified otherwise by law.” My question… not yet a question… in this court, I don’t know about outside of this court, in the dossier, let’s put it that way so we have a clear point of reference… we have not found this as the last proof, that this Expert’s presence here in this court has given the Prosecution proof. We do not see that there is an administrative sanction that reflect any legislative regulation. What is your opinion, do you think it does not need to be considered?

MD:
Administrative sanctions do not cause nebis in idem on criminal law sanctions. So this is an independent area of law.

PS:
My question wasn’t about nebis in idem. I have read you article 43, and even your BAP in number 7, ’must,' the word must… it is ’must’ that I’m aiming at. If it’s a must and it has been done, so what about it? True, there are other provisions, but we must speak of this context first, this article, that the application of article 43, at least the subsidiarity principle, even in your BAP, you said it must be carried out.

MD:
Yes, so it is absolute, the four requirements that constitute the application of this subsidiarity principle. It is absolutely, must be carried out. It must be proven that measures have been carried out of administrative, civil or ADR nature.

PS:
Alright, alright… whatever happened in that dossier. We don’t want to burden you with this question. I would try to get into the provisions or next questions. You said earlier that the effects need not be proven in the application of article 43, because the nature is predictive?

MD:
It’s true that if we look at article 43, what’s called a formal delict is something that can cause pollution and environmental damage, but no matter what, to predict the possibility of damage and pollution there has to be a standard, that you have done this-and-that which may cause, pollute and damage the environment. So I think there is still a standard, only that it doesn’t need something, say, to stress the violation of legislative provisions that apply because of doing an import, export or entering, making a building construction and… which may pollute, say, cause pollution or damage to the environment. [sic, unitelligible] 

PS:
Alright, I’m confused indeed...

MD:
But the physical act [must be] determined.

PS:
Yes, we have… I have asked, trying to pitch the locus and tempus delicte question, and that continued to the issue of this provision as well.

MD:
Yes.

PS:
Yes, so when will this incidence of crime began to occur, there’s a connection there too, right? As to when?

MD:
An incidence of crime...

PS:
In the application of this article?

MD:
[In] article 43 [it] happens when the material act takes place.

PS:
Yes, takes place, but this is a formal delict, right?

MD:
Formal delict...

PS:
Considered as having taken place, if… because it was not finished.

MD:
By the commission of this physical act, which requires that the provisions of applicable law must be met first, such as libel, for instance. Someone committed libel, what the effects are, no one cares, but libel has been committed. 

PS:
Alright, so it’s the physical act.

MD:
It is the physical act that must be considered a crime.

PS:
So it has taken place, right? That becomes the reference in the application.

MD:
Yes.

PS:
You have said earlier that so long as it is not governed by laws to process this case to conform to KUHAP, where the procedural law can say that a prediction could [be used as] proof for the Judge to make a decision, and conviction based on Expert’s prediction. How do you explain this?

MD:
A prediction is actually a standard too, so one cannot just predict with common sense, yea? So in this standard it must be proven that if you commit this act, it may cause pollution, damage. There has to be a standard.

PS:
Alright, so it means you are explaining that if tailings are placed in the seas of Buyat, scientifically fish are going to die there in ten years. As an example, I’m taking that as an example. Is it like this, what’s being predicted? 

MD:
Yes, like this case for example. If what was told to me is true, that tailings are not placed below the thermocline, but it is too much into, what do you call it?

PS:
Let’s just say placed incorrectly, according to law.

MD:
Yes, too shallow, and it falls under the category that there is still a lot of life there. So the site is too shallow.

PS:
Ya, alright, the question… in the BAP you also said there are predictions that there will be pollution according to law article 43 there…

MD:
Yes.

PS:
Or where the Defendant is aware or has a strong reason to suspect, at the very least then.

MD:
Yes, so  that is the element that is made as culpa. There is a reason to believe, believe that, the offense [unclear] measure is, let’s say, there is something that actually can be predicted by anyone that an act is a dangerous act and may potentially cause environmental damage and pollution.

PS:
Yes, alright.

MD:
Of course, and that would require an expert in that field.

PS:
Well, alright Expert. Thank you for your explanation. We will continue. The provision of KUHAP which serves as the standard of this proceeding, article 183, it’s imperative, right? The issue of formal proceedings code, formal, so there should not be any interpretation in this case. Yeap, so I will just read it out, so we can follow it together. 

J III:
Here’s the thing, we will also provide an opportunity to the Defendant here to ask questions and what have you. I have doubts now that this Expert Witness will come in the future on behalf… 

PS:
Alright, Your Honor, we’ll just continue a little bit more.

J III:
So the request of the Legal Counsel… so we must do whatisit, so we give the opportunity to the Defendant to respond or ask questions. Go on.

PS:
Fine. In a standard, to determine… draw a conviction that a certain criminal event has occurred… to be able to draw a mensrea actus reus offense, which I’ve heard you often teach to… There are also llimitations here, the Judge cannot act arbitrarily and in your testimony you cannot be arbitrary. Article 183, Judge cannot impose a criminal [sentence] on someone unless [he does it] with at least two valid items of evidence; that he is convinced that a crime has really and truly occurred. There is not a possibility here that says that a crime is predicted to happen. Because in any case article 43, Expert, indicates that a pollution will occur, there will be environmental damage, meaning that consequences will happen. It doesn’t say here that the Judge may draw a [conclusion] that consequences will happen. Here, actually [it says] it has happened. What do you think Expert, what is your opinion, how do we prove a prediction, I mean?

MD:
I think [we] can impose criminal [sanctions] with two items of evidence and conviction, yeah? So items of evidence, I think you should know that, yeah, meaning you understand?

PS:
Yes, alright.

MD:
So if the Judge is convinced with two items of evidence, I think that decision can be justified, otherwise I think it is not a basis for making a decision.

PS:
My question is, uh… the essence of my question is not how the Judge is convinced or not convinced. The law has explained that an event has taken place, meanwhile article 43, in your opinion, can have a predictive nature that there will be effects?

MD:
Yes.

PS:
Yes, there will be consequences, there will be consequences, and even if there are, the material law justifies the provisions of article 43, but from the procedural law there is no support, that’s what I mean. How can a Judge draw a conviction without any legislative provision, the principle of nullum delictum mentioned earlier?

MD:
It is true that it is a principle in a criminal law. The distinction between formal and material offenses is no longer something strange. Even in the criminal law that applies, I think, what a material offense is like, what a formal offense is like… so if that is the case, the provision about proving, I think, cannot be separated from what is mentioned in the offense formulation. What is it that is being proved? The act. So if we speak of a criminal act, what we need to prove is the verb.

HKIII:
Sorry, this prediction here, you mean in the ’nuance of spirituality’ [sic] of the perpetrator, right?

MD:
Yes. So to direct… strengthen the Judge’s conviction, this prediction is through an expert witness.

HKIII:
So contextually, the perpetrator and his spirituality [sic] must be connected with…

MD:
Not spirituality [kebatinan], but conscience/knowledge of wrongdoing [sikap batin].

HKIII:
Ah, yes, correct it, I used the wrong term, it’s knowledge of wrongdoing, mens rea to be more precise maybe.

MD:
Knowledge of wrongdoing, so without any intent, there is a knowledge of wrongdoing, or say, negligence.

HKIII:
Alright. You know someone by the name Richard Bruce Ness. He had a business school education.

MD:
Yes.

PS
And now the person indicted must guess if something is going to happen 10 years into the future. Where is the principle of justice that you have been fighting for?

MD:
I’m not trying to directly imply the Defendant, okay. That actually the formulation has a reason, enough reason to believe. Yes, so the measure here is not the smartest person or the stupidest, but a normal person, if he installs [equipment], let’s say, does an act that violates the provisions in the regulations that apply. That and the connection with a certain problem as an international, multi-national company. I think that is not just some conjecture.

PS:
Alright. So prediction of a certain impact of pollution in the sea and prediction of pollution, and you you need to know, Expert, that the individual Defendant here… I happen to be the Legal Counsel of the individual Defendant… there was something… what was it that you just said?

MD:
Knowledge of wrongdoing.

PS:
Knowledge of wrongdoing. How can one have this knowledge of wrongdoing, I mean, this happens, boforehand was asked to make a permit… is this about permits, pollution or about the consequences? 

MD:
Knowledge of wrongdoing is intention or negligence.

PS:
Of the consequence?

MD:
Of something committed intentionally, that is failure to anticipate, that is failure to exercise caution, that is negligence. Intent is [unclear] knowingly and willingly. Knowingly is being aware of all actions and the consequences that occur, and the other is actually wanting, so wanting to have that [consequence]. He truly wanted the act to take place.

PS:
Fine, then...

MD:
And the standard is a normal person.

PS:
So I would like to underline, what we want now is this articloe. [We’re] not talking about article 43 Expert, I remind you again.

MD:
Yes.

PS:
To point and still recommend the provision on pollution in the definition of environmental damage and the definition… this definition, those two laid down the definition of pollution is causes the consequences that do not agree with… causing the effects, not according to the purpose. So now, Expert, you wanted to say that can be proven in court. Ah, and this is through an Expert testimony. So it means futuristric, future, what will happen in 10 years. For someone who doesn’t have the direction to have a [knowledge of wrongdoing], how does one draw this [knowledge of wrongdoing]?

MD:
So that’s how, the proving is in the data that I obtain. If they are true, like how many people were injured, how many sick, dead fish, dead fish, and what have you. That’s where the causality is. That is factual, not an uneducated prediction.

PS:
Alright.

J III:
I think this is enough, I will just invite the Defendant, okay?

PS:
Hold on, we have not finished with our questioning. We will continue the questions in the coming hearings, and we would ask that the Expert be present.

J III:
Yes, we will give the opportunity to the Defendant if he wishes to respond or ask questions. Otherwise, if this fervor doesn’t find an outlet, I cannot ascertain… well, hopefully this Expert will be present in the coming hearing. 

MD:
Yes, if it is arranged, I will come.

J III:
Ah yes, so by the request of the Defendant’s Legal Counsel.

LMPP:
Is there stilll… I still have two questions left. May I still [ask them]?

HK III:
Yes, you may, but what I mean is that we should first give ....

LMPP:
A question for… I mean for the Defendant?

HK III:
Yes, yes, the important thing is that it can be channeled in the... from before, I could see that the Defendant is losing patience. I’m afraid when it will be time for the Expert Witness to depart, he hasn’t channeled... that’s what I’m afraid of. 

LMPP:
So after the Defendant, may we… I still have three questions?

HK III:
Yes, as quickly as possible. But it has to be before the Witness leaves the court rooom. 

LMPP:
Do you want the Defendant to ask first and then the Legal Counsel?

HK III:
Oh, please, you first. Make it snappy, straight to the point. 

LMPP:
Alright. Fast, direct and to the point. Expert witness, can a draft legislation, in the form of a draft, become the legal basis for trying an individual?

MD:
I... one of the factors at the time... when Mister Seno Adji was Chief Justice of the Supreme Court he used the term futuristic interpretation. Futuristic interpretation is [used] to strengthen what we call the certainty of Judges, that the law is developing and appreciate what is taking place in current developments, yes, in accordance with that draft. In order to strengthen the conviction, but the legal basis is still the applicable legislation, but it is interpreted in a futuristic way. 

LMPP:
Fine. Your answer was interpretation. My question is may draft legislation be used as a legal basis for determining guilt and sentencing an individual?

MD:
No, of course not.

LMPP:
Of course not.

MD:
The principle of legality. 

LMPP:
In the government, at present, there is a draft of a government regulation concerning ERA. Earlier [we] discussed ERA. A draft concerning ERA. Can that draft concerning ERA be used to sentence an individual?

MD:
I said earlier that the ERA problem used the Canadian standard. 

LMPP:
No, the draft concerning ERA.

MD:
If it is a draft, it can not [be used]

LMPP:
May a draft be used? Answer yes or no?

MD:
If it is a draft, it may not be used.

LMPP:
Oh, good. And the second [question], about corporations?

MD:
Yes.

LMPP:
In the dossier of investigation, you explain the corporation as the perpetrator. If I’m not mistaken, you mention that there are six. Can you explain this. First [a], the criminal act was committed by individuals who hold leadership positions in the corporation or can be identified with the corportation or those who constitute is [sic] directing [the] mine and will of the corporation; (b) those who are mentioned in point (a) are those who have the capacity to make decisions, the authority to take decision [sic], with the policy framework of the corporation, which [means] more than just having an effect on operational policy or those who have the power to represent the corporation (power of representation) or possess the the authority to exercise control within the corporation; (c) those acts are in accordance with the corporation’s operational scope; (d) the perpetrators of the criminal offense have the authority [to] arrange, exert power, or give orders to the perpetrators, may make decisions that are the subject of charges, the perpetrators have the ability to form policy or commit acts to ensure that the forbidden acts are not committed; (d) [sic] furthermore, there is the requirement of acceptance, according to which there is a connection between the decision-making process within the legal body, or the corporation, and the forbidden acts; (e) the corporation obtained profit, benefited from the criminal acts. That is in article 10 of the dossier of investigation. So, are these six ... thus far, the elements that must be found, in your opinion, for the corporation to be held responsible?

MD:
Yes. So if that is fulfilled it means that not only will the perpetrators be sentenced for crimes, but also the corporate [sic] can be held responsible. 

LMPP:
So what does that mean?

MD:
That is standard corporate terminal responsibility.

LMPP:
So that means, in your opinion, that all six must be ....

MD:
But there’s an alternative, you know... that the three leading position[s] can make decisions, can represent, can exert control.

MD:
That’s one alternative.

LMPP:
So (a) through (e)… one of those? 

MD:
No, the three [I mentioned] before.

LMPP:
This is…

MD:
If the others are cumulative, then he has a leading position, yeah.

LMPP:
Oh, so actually this is cumulative. But actually, but within one element there are several… [not clear]

MD:
The leading position… that one is met. 

LMPP:
So these six must be found to be cumulative?

MD:
Yes, and for there has to be benefit, as well.

LMPP:
In the criminal act… only then can there be said to be corporate responsibility.

MD:
Yes, correct.
LMPP:
Can you explain what these mean one by one?

MD:
Yes, there, it says in the law that the individual who has a leadership role, the leader, gives instructions. That is in the literature, yeah, that what is called corporate liability... may only be held accountable if there is a manager who has a leading position. A leading position is proven [to exist] if one of three [conditions are met]: committing an environmental crime, automatically, yeah, and there is benefit, benefit to the corporation... there must be an element of benefit, and it says there that the individual does not have to be the [direct] perpetrator, but can have aided, can also have proposed [that something be done], and can also be the [not celar] person who commits [the act].

LMPP:
Fine.

MD:
And a leading position is reflected in the fact that he has a directing mind and will within the corporation. That is identification theory. 

LMPP:
So, what do you mean by the corporation obtaining profit or benefit from the criminal act?

MD:
Benefit, in this case, yes, for example if we want to look, yes, that is by disposing of tailings in an improper way. He should do it with a pipe that is 10,000 kilometer [sic, meter] pipe, 10,000 meters, but in fact it is 9,000 meters. Automatically he obtains a benefit from that, a benefit in the economic sense. 

LMPP:
So the pipe should be 100 meters, but the one that is constructed is only 75 meters. 

MD:
That’s one [example].

LMPP:
That’s an example?

MD:
Yes, an example.

LMPP:
Alright, but in this case, eh, that was agreed to by the government. So was there disclosure? The entire operation, including the pipe you mentioned as an example earlier, was agreed to by the government.

MD:
Yeah, that’s up to the evidence.

LMPP:
Oh, like that. Fine.

HK III:
Are you finished?

LMPP:
Uh, let me continue. This is a corportation, a system. So it doesn’t work personally, but impersonally, right, it is a system. It’s the system that works and it is all mechanical. So how do you identify the perpetrator in this case?

MD:
Because of corporate liability that must begin with the perpetrator who commits the criminal act first, or [unclear] there... 

LMPP:
Ah, but this is a already [like] a machine, the machine is working, there are mechanisms. How, in your opinion, do you identify who the perpetrator is? People are in the system, and the system has been agreed to by the government.

MD:
The perpetrator is the person who…

LMPP:
In the AMDAL, RKK/RPL, well, down to the operations, all that is open and has been agreed to and is operating. Now, if there is something that isn’t working, let’s say, how do you identify the perpetrator? 

MD:
Automatically, the perpetrator can be the individual who commits the act himself, the individual involved in doing it, or an individual who recommends or an individual who abets. Those are the categories, right, in article 556. As for the matter of licensing, that is taking us too far afield. For example, after obtaining the AMDAL, RKL and RPL from the Department of Energy and Mineral Resources [ESDM], do we have to problematize that Law No. 23/1997 was no longer applicable, which regulated the licensing related to polluting the sea, was connected to B3 and so forth. What has to be problematized is the violation of those three points. 

LMPP:
Yeah, it’s a whole system, and it received approval, both through RKL/RPL, as well as the working program. It was an open work plan and there was approval for the equipment used, the chemicals processed… that was all done. So now that it is operating, and has been reported, how do you identify the legal perpetrator?

MD:
Automatically if one has committed a certain violation, he has to be identified as the perpetrator. 

LMPP:
No one did anything, the system was operating. 

MD:
He violated the permit, violated it. What has come under attention is the letter number 1456, in the year 2000, from the Minister of Environment concerning environmental quality standards according to which he must carry out an ERA, and so forth. And it turns out that the ERA was rejected ans so forth, but he still went ahead and disposed of tailings.

LMPP:
That’s rather different, because the matter of the ERA, as you said earlier it was a draft law.

HK III:
Like this, alright… earlier [I] warned that this was going to get stuck [in debate]. The Defendant still hasn’t had the opportunity… and so, let’s continue another time, yeah. This is a summons to the Expert Witness. 

MD:
Yes.

HKIII:
If we put the burden on the Public Prosecutors, there’s no certainty they’ll want to, because it is not in their interest. That’s what I’m afraid of. So, if you are summoned [to appear in court again], can the court summon you by letter? And what address should we send the letter to?

MD:
I can, I can.

HK III:
Or, when can you attend [court] again? Can you appear in one week’s time?

MD:
What’s the date? In one week’s time?

LMPP:
The 28th.

HK III:
The 28th, can you?

MD:
The date?

HK III:
The 28th.  

MD:
[I] probably can, probably.

HK III:
You can, yeah, I hope you can.

MD:
Yes, God willing [Insya Allah].

HK III:
So, because his assistant reminded him, I’m worried [he’ll] be late.

MD:
And, the 28th [I] can, that [day] is open, right?

HK III:
Ah, already ok, yeah... we’re forced to continue on the 28th... the Defendant, actually, I wanted to give the Defendant a chance first, but that will have to be later, if there’s still [time]. Can the legal council... but because of this, his time is up, I think…

PS:
Your Honor, we think that it is best not to give [an opportunity] to the Defendant because of our schedule. And second, because we haven’t yet finished our questioning. 

HK III:
Yes, I know. Just as I predicted earlier. As I anticipated, but if The Expert clearly says it isn’t a problem for him to attend on the 28th. That’s what I mean. I anticipated this, but if the Expert Witness personally says that he can attend on the 28th, that’s not a problem. We’ll just consider that this is adjourned because of other business... for the witness examination. In that case, we will continue the trial in a week’s time, we will examine... if possible we will continue with another a de charge witness. I think that’s best, so everyone is satisfied. Our intention is to look for material truth, if that is possible. We’re all working in that direction. So I think that this session is [concluded]... Go ahead, Sir, thank you for coming here.

MD:
Yes, thank you.

HK III:
Yes, thank you. Earlier I could see that the Defendant was getting uppity, restless, and I saw that if we didn’t accomodate him he might get sick. So enough, yeah, earlier he said firmly that he could come on the 28th. Now just a tehnical matter, I want to remind you to keep your promise and come on the 28th. In a week. You can be met, we’ll ask the Public Prosecutor to pick him up. This is interesting, the discussion about the law, with all the strengths and weaknesses of the law. So, we suspend the session until the 28th, in accordance with what the Expert [Witness] said about being willing to come on the 28th to continue. So we’ll continue the questioning of the Expert [Witness] on the 28th. 

[Recording stops]
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 [The Panel of Judges enters the court room. The press is given an opportunity to take photographs]

J III:
Court session of criminal case No. 284/Ordinary Crime/2005 Manado District Court, in the name of the Defendant PT Newmont Minahasa Raya and the Defendant Richard Bruce Ness, is in session and open to the public. 

 [Strikes gavel]

J III:
May the Defendant please be seated in front. If it is at all possible, we shall continue with the proceedings. We ask [the Defendant] are you in good health today?

RBN:
Yes I am.

HS:
Yes Your Honor, I’m healthy.

J III:
Let us proceed. We ask the Public Prosecutors, will there be any witnesses to be heard in this court today, particularly, to continue with Professor Muladi who in the last court session firmly stated that he will be present in this hearing today. We ask the Public Prosecutor, what do you have to say? 

PP1:
Thank you, the Honorable Panel… that until this moment, we have not heard any news, you see, about Expert Professor Doctor Muladi, and perhaps we will submit to the Panel [to decide] if this court shall be adjourned or [if] the Expert is to be summoned again. Thank You.

J III:
Alright now, this case has been dragging on for too long I think. It’s been too long. So since the last hearing too I have said that this court cannot hinge on one expert or anyone for that matter. So even if Professor Muladi could come in the future to continue, we will hear him, but the hearing schedule shall be exactly like I said in the last hearing, that the witnesses would be from PT NMR, a de charge witnesses, if you wish to continue. Yesterday I received news about the nonattendance of Expert Witness Professor Doctor Muladi, and it was only in the afternoon that I heard about it. But I thought that [Legal Counsel] from PT NMR may have prepared witnesses to be examined today, so we can make use of the time. As it turns out, there’s no one today from PT NMR to be called as witness. So how is this?

LMPP:
Indeed we did not prepare a de charge witnesses today, because we believed that Professor Muladi will come today, because we’ve all heard him say that he will come. That’s the first thing. And the second, we would like to suggest an examination method in these proceedings, [where] the Public Prosecutors finished with their witnesses, and only then from us, so there will not be any overlap in order to avoid any mix up. So that is more or less what we, um… what we would like to do. So finish completely from the Public Prosecutors and just then [it will be] our turn to bring evidence, so the Judges can look at it clearly, you see. Thank you, Your Honor.

J III:
It’s true, looking at it from one point, that idea could be understood, but on the other hand, it also has weaknesses, like what I am saying as the Head of the Panel [of Judges] that as though we are hanging this case on certain individuals to be examined. Because as far as I know, there is nothing in the procedural law… nothing, to my knowledge… nothing that says that if a de charge witnesses have [begun] testifying, there will no longer be an opportunity to examine witness Professor Muladi. I think the procedural law says nothing like that. But if… how does the Public Prosecutors respond to this, do we continue with this system? But the negative side, perhaps, is that this case will continue to drag on like this, [if we] depend on…  Because I heard there’s a possibility… a possibility yea… that [witness Muladi] could come on the fifth [of May 2006]. And this is still a possibility too. But perhaps if he still doesn’t come on the fifth, are we still going to postpone this again like this? So that becomes the consideration. What does the Prosecution have to say?

PP1:
Thank you Panel. Perhaps our principle is similar to what the Honorable Presiding Judge has said. Eventhough it has, for instance, has entered into the examination of a de charge witnesses, the KUHAP does not limit if there are witnesses from the Public Prosecution to be presented and heard before the court. That would our opinion, perhaps. And then the Honorable Presiding Judge, as well as the Honorable Panel, about the two witnesses for whom we have made efforts to present here, but until this moment… well, in this court we say now that we could no longer present them. And we would like to ask for the Panel’s consideration, if we could read [the testimony of] these two witnesses before this court. Thank you.

J III:
To read the testimony of witnesses from the Dossier of Investigation… We now ask the Legal Counsel of the Defendant[s] if you object or not to the reading of witnesses testimonies, if these [testimonies] are to be read from the Dossier of Investigation, because they cannot be present in court?

LMPP:
Well, of course Your Honor, because if it is read, that means there would be [no] opportunity for the Defendant and his Defense Counsel to cross-examine. There have been quite a lot of witnesses presented who became irrelevant. Then we also do not know whether the things said have been [said] under oath or not. Even if it was under oath, we should still have the opportunity to try and ask our questions so we could find out the material truth of what is being said. Thank you, Your Honor.

J III:
Please, Legal Counsel of Defendant I, okay?

PS:
Defendant II, Sir.

J III:
So Defendant II, yes?

PS:
Thank you, Chairman of the Panel of Judges whom we hold in high esteem. There are two issues that we need to respond to. First, not yet taking issue with the absence of Expert Witness Professor Muladi, there are what’s called doctrines or procedural customs that we follow in trial proceedings, that are not specified in the procedural law. There have been opportunities given to the Public Prosecutors, and if we are to count them in this court, it’s been quite long. But we’ll just refer to the decision of the Panel. But we… up to now, is the Panel going to use the prempto [sic] principle, meaning that we are going to abandon a hearing if it is deemed or felt no longer worthwile to wait for. Or are we going to keep waiting. We’ll leave that up to the Panel’s evaluation. It’s just that lately, it seems that the respect for the courts is very very low. If [one] cannot be present, there has to be a valid excuse for that. We have not seen even one piece of letter [explaining] what valid excuse is used, because every Indonesian citizen is obligated to become a witness and must be present. If [he] cannot be present, he must provide a valid excuse. If [he] cannot provide a valid excuse, we ask the Panel now to order the Public Prosecutors to subpoena, to bring the witness before the court as governed by the KUHAP. That is one. Second, about reading of the Dossier [of Investigation], of course the KUHAP provides that what the witness states before the court is what can be used as evidence or which can be used as a reference in interpreting the witness’ statements. Eventhough it is true that there is a provision in the KUHAP which states, if the witness is unable to appear [before the Court, it] may be heard, as long as it is done after the Defendant’s and the Legal Counsel’s opinions are heard. We, in this case, are of the opinion that we deeply object to the reading of the Dossier [of Examination] for one reason, that the purpose of having proceedings, according to criminal proceedings law, is to seek the material truth. In the meantime, if the Dossier is read, it would revolve around procedural law, or the statements would just be formal in nature, and have not been given the opportunity to be cross-examined in this court. Thank you, Your Honor.

J III:
So in the Panel’s opinion, we must separate this, witnesses here, witnesses from the Public Prosecutors, or witnesses from the Defense, that both have the opportunity to present their witnesses, isn’t that right? Like what the Legal Counsel of Defendant I suggested… to issue a subpoena, before we get there – because this Witness is the Prosecutor’s Witness, right? – we ask the Legal Counsel of Defendant I, is the presence of Expert Witness Professor Muladi here, according to Legal Counsel of Defendant II, still very much necessary for the interests of the defense of the Defendant? If you say it is necessary, eventhough this Witness is presented by the Public Prosecutors, perhaps we could just issue a subpoena. In addition, like you said, the absence of Professor Muladi, eventhough he said in this court that he’s willing to be present on this date, but officially he never wrote a letter of excuse to the Panel for his absence, right? I did hear something from the Public Prosecutors, unofficially, I don’t know if it was by phone, that the Prosecutors were informed of Professor Muladi’s [absence], I don’t know about that. Actually in practice, among the previous witnesses who, whatwasit, there was never a direct notice to the Panel, always through the Public Prosecutors. But maybe on the other hand, it could be true, because it is the Public Prosecutors who called him, right, isn’t it, more or less? Unless it is like what was suggested about subpoenaing him, direct orders from the Panel, if he could not appear, he must inform the excuse to the Panel, see? So if you say that he never reported directly, like when he was summoned, so as to cause the, whatisit, authority of the court to whatever you call it… well, could be. But on the other hand, because we’re not looking at things from just one side, right? You can say all that, but we also must take into account, like what I am saying here, this witness, which side presented him? So if [he’s] from the Public Prosecutors, of course he reported, because it is the Prosecutors who called him, he [must have] reported his absence, whether by telephone on in writing. I don’t think it was in writing though, because the Prosecutors never showed me the excuses [in writing] for the absences of [previous] witnesses, you see. And I am convinced if I were to ask it, they did not get it in writing, that he would be absent, yeah? [It was] verbally, so it’s impossible to show to the Panel the reason in writing of why they are not present. So that is where our difficulty lies, right? That’s where the difficulty is.

Then the second about a subpoena against Professor Muladi. It’s possible, if the Panel concludes that the current absence of Professor Muladi was in bad spirit, right? So do we still want to warn again, right, the Panel, to give another opportunity? But the consequence is that this court will always drag on and on. So after being warned once more and he still doesn’t come, only then we will subpoena or for the next hearing we will immediately opt for a subpoena. Just that. So this would depend on… we have to consider many thing here too, whether it is the time now, if it is the time to use a subpoena. A subpoena is actually not an obligation, right? Isn’t it right? So I… so the suggestion for this subpoena to summon Professor Muladi here, I would have to discuss this and have a consensus first. So we ask the Public Prosecutor, when did Professor Muladi inform the Prosecution that he won’t be able to appear in today’s hearing?

J3:
Alright, so thank you Your Honor, as well as Members of the Panel, as well as Defendant and Legal Counsel. In calling Expert Professor Muladi to appear in this court, the Prosecution never extended a formal summons because we thought that it was determined in court officially, so it has become the authority of the Panel to bring him here. So we, the other day, did not reconfirm with Mister Muladi for his presence here, because we considered [that he] knew, and that Mister Muladi has also communicated his readiness to appear in court today. But there was information that we obtained, and it was not directly to… to me, but to the Public Prosecution team, that Professor Muladi will be able [to appear] only on the fifth or next week. So Friday next week. That was the information that we received, but even this information did not get directly to us. Just that.

J III:
Well, actually like… there’s one thing, there needs to be an affirmation, I’m asking, from the Legal Counsel of the Defendant… hold on… does the Defendant really and truly require, or from the Legal Counsel, the presence [of Muladi]? So there needs to be a firm statement, if [you] think it’s necessary or not.

PS:
Your Honor, if we ’are asked about the necessity of having this witness, we do not need Professor Doctor Muladi’s testimony in this court. The technical juridical problem of our procedural law is that this Witness has given a partial testimony to this court. So now we ask for your discretion, what would be your position if the Defendant has not had the chance to respond to Profesor Doctor Muladi’s testimony. Are we going to just abandon it, and not [consider it as a valid] testimony? Or do we still need to wait [for him], because this also has to do with the Defendant’s rights, because we are very much convinced that the Panel does not want enact a procedure that will become a point of contention. So that we’re clear heading into the future, Your Honor, how are we going to hold future proceedings? [Do] we wait for clarification or not…? Or, we say again, we do not need, from our side, we do not need the testimony from Professor Doctor Muladi, because it is actually the Prosecutors who called him. So that is fundamentally speaking, but because we already got our feet wet, we ask for a decision or a consideration from the Panel to come up with a consensus about how to proceed, if [a witness] has given testimony but there was no chance for clarification, and considering that the Expert in question has stated himself and has been officially summoned through a ruling before this court, that he has stated his readiness. Or do we go back to the Dossier model for those who cannot appear, and then the Prosecution would ask [the Dossier] to be read, then the Counsel would object, and go back to the Panel’s consideration, or wait? So we are of the position that actually we do not want to hear the testimony of Professor Doctor Muladi. It’s just that he actually must be able to come today, actually. And it has been confirmed that he did not have a busy schedule. The only reason, if we may say, that is legally valid, is if he is sick. If it cannot be proven with the reasons of health, there is no other reason for him. So his absence today is an invalid absence. So there are choices in this regard, to continue what we [have] stated to the Panel, to abandon this witness, enter into evidentiary [procedure], but we are of the position that proving from the Defendant shall be commenced after the Prosecution concludes their examination. KUHAP still opens the possibility for all parties to submit evidence before a decision is forwarded, if there are indeed significant matters, and that is approved by the Panel of Judges. So we’ll just leave it up to the Panel, as we have just communicated the problems. Thank you.

J III:
So here’s the thing, I will give the opportunity, okay? Actually… I have actually anticipated this situation. That is why in the last hearing I was insistent, actually, but perhaps from one side it could have been seen as, why was the Defendant given the opportunity to respond and ask questions, while this Witness was to be heard again in the coming hearing, right? At that time I… because at that time I saw the Defendant was holding his notes and was on the verge of exploding, I saw that. But back then, because I already anticipated this situation actually, but it was after the Counsel, from Palmer on to Luhut were still, whatwasit… because considering that he is the Governor of Lemhanas [the National Resilience Council] he must have, whatisit, um… not to look down on someone, okay, but me, my inner voice was doubting [that he would come here today]. Same goes for the fifth [of May 2006], eventhough there is the possibility, but there is no guarantee to the Panel than he would appear on the fifth, that it is possible for him to appear on the fifth [of May]. So in this kind of situation I… actually, I as the Panel, actually, from the onset didn’t like the fact that this court had to hinge on one person’s presence. So I tend to, actually… if each side has been given the opportunity – be it the Prosecutors or the Defendant – but that opportunity was not used, I think there has been enough tolerance from the Panel, and I would close this and please continue with the a de charge witnesses. I actually tend to favor that, but I still give the chance. That is why I asked the Legal Counsel of the Defendant earlier, if you really and truly need something from the Expert Witness Professor Doctor Muladi in the interest of defending the Accused, I would need to provide the opportunity to… you see. That is why I’m asking for an affirmation from whatisit, if it has indeed whatisit, why don’t we now proceed to a de charge [witnesses]. We’re being firm, right? So now please, from the Legal Counsel of Defendant II.

LMPP:
Thank you, Your Honor, if I were to answer the last question, whether we still need Professor Doctor Muladi, it has been answered by…

J III:
[Let’s say] for the Defendant’s interest.

LMPP:
For the Defendant’s interests, it has been answered by the Counsel, the Legal Counsel of Defendant II, because it is indeed the Prosecutors who presented Professor Doctor Muladi as an Expert. So he is a charge. So there is no doubt about that. It is more in the interest of the Prosecutors. The second, I would just like to get into the order of procedures in relation to the principle of a speedy trial. It is, nevertheless, what the Honorable Judge has said repeatedly. This does merit our consideration. So in order to implement the principle of a speedy, easy and simple trial, it would be improper for this court to become dependent on one person. That, in my opinion, is a very appropriate statement in this opportunity. Therefore, thirdly, we’ll directly get into a concrete proposition, because as it was clarified, there was no formal notice why [he] didn’t come, because it would be inapproriate for us to discuss. So there is a possibility that he would come at the next hearing, because he did not volunteer any information whatsoever, official or otherwise. Earlier we also heard, whatwasit, the Prosecutors. So therefore, in this hearing, the procedural law must be strict, we must adhere to it. So our concrete proposition is that for the next hearing – so we could prepare several persons that we will bring – so for the next hearing we kindly request that the opportunity be immediately given to us so we could also support the principle of a speedy trial. Maybe we will bring two or three witnesses then. And about the problem of Professor Muladi, I think it could be in the following opportunities, as it was said earlier, before the hearing is concluded, and then…

J III:
Before the decision, maybe there would be additional witnesses or evidence, the opportunity would be given.

LMPP:
… would still be open for that. So we need certainty, right? So next week will be specifically for witnesses from Defendants I and II. So now, if it is decided today, we will be able to measure according to the time available. Maybe we will bring two or three witnesses, considering the time needed for examination, Your Honor. So we would request that this proposition be considered. Thank you.

PP1:
Thank you.

J III:
Hmm. You would like to respond?

PP1:
Thank you, Your Honor. So the suggestion from the Defense Counsel, and they have said that it will be up to the Panel. But we also wanna ask for the opportunity, in case in the next hearing, that the Expert Professor Doctor Muladi, who is reckoned could be present on the fifth, we would kindly request your willingness to hear the continuation to his testimony. Eventhough at that time, perhaps, the Panel will decide that for the next hearing it will be the opportunity for the Legal Counsel of the Defendant to present a de charge witnesses. Like what was said earlier, that it would still be open at any time, be it from the Prosecution or from the Defense Counsel, before the court decision is read. Thank you. 

J III:
So here’s the thing, okay, before I make a decision as the Presiding Judge, so that we need to remember, we’re all getting too smart now, yeah? But with the little things maybe we’re not too good. Actually, the most basic obligations of a citizen in Indonesia, we often read, paying taxes and be present as a witness in court. We’ve gone back and forth on that. We’re smart people, we should know that, yeah? But I don’t know here, it looks as though I measure someone from his intelligence, so the insignificant things… right? So actually we know that paying taxes and being a witness in a criminal case are part of obligations of a citizen. I think all, we all know already about this. But then if I go on and criticize this thing, and then, whatisit, it looks as though this Panel is all that and more, right? But see, this is actually quite appropriate, that summons the other day was not the summons from the Public Prosecutor. Because it was established in the hearing, so he should have provided the excuses not to the Public Prosecution but to the Panel of Judges, unless in the last hearing they were called again by the Public Prosecution. But the other day, and officially too, [it was] during the hearing, right? He was [summoned] right? If you say… ask me again, as the Head of the Panel to consider this again, I think it would be just like the other day, just leave it open again. If Professor Doctor Muladi does not come, we will continue to the a de charge witnesses. Right? And then Professor Doctor Muladi comes, and eventually the a de charge witness who may have been prepared by the Legal Counsel would need to cancel. Do we want this to be repeated on the fifth [of May]? Right, am I not? In the meantime, I have repeatedly stated as the Presiding Judge, let us not hinge this hearing on the presence of one person. The Head of the Panel has given the opportunity, both to the Public Prosecutors and to the Legal Counsel of the Defendant. But the Panel thinks the tolerance has reached its limit. The opportunity given was not used. I think the Panel has to be firm now to say, even if it will be needed again in the future… and I have heard an affirmation from the Legal Counsel of the Defendants, they feel they don’t need [him]. The issue then becomes, there has not yet been a direct response from the Defendant to the testimony of Professor Doctor Muladi. So you may do it in your defense, how you want to value this unfinished testimony. Later, you may give your assessment on that. But I, as the Presiding Judge, [have decided] that in the next hearing, it will be an a de charge witness. That’s it. If he comes or not, this Professor Doctor Muladi, even if he comes, we probably will not hear his terstimony anyways, because I have decided [it will be] a de charge witness. So I will not venture to speculate anymore whether he would come or not on the fifth [of May], as though I… I have said it back and forth, I do not want this court to depend on one person. I think I have said it repeatedly in many opportunities. That is why I gave the opportunity earlier. But if the [Legal Counsel of the] Defendant says “we need him for the defense of our client,” well, then we must also, must provide the opportunity. But if the Legal Counsel of the Defendant has firmly said that “we no longer need him,”… so if there will be additional witnesses, like the Prosecutor’s initiative to call Professor Doctor Muladi again, when the a de charge witnesses have concluded, there will still be the opportunity before the decision to propose whatisit according to the Public Prosecutor, and I believe that the Public Prosecutor would no longer require Professor Doctor Muladi, I think, yea, because they have concluded with the testimony they sought from Professor Doctor Muladi. I think that’s how it is, right? But we’ll see, okay? Let us not make this court dependent on one person, okay? So I, as the Presiding Judge, have established that the coming hearing on the fifth [of May 2006] will be to hear a de charge witnesses. So that is it, I affirm that. You may inform to, um… but it is up to you if you want to inform or not, but that is the Panel’s decision, that the Panel will not make this court dependent on one person. On the fifth it will be the opportunity for the Defendant’s side to present their witnesses, and beginning from now, you may begin – be it witnesses within the country or abroad or what have you – you may begin to schedule [the witnesses]. Is that clear?

LMPP:
So now we have the assurance, that the next hearing is for a de charge witnesses from our side, so that we can bring… so we could bring them according to the available time. So only for a de charge witnesses, and if there are additional witnesses, either from us or from the Public Prosecutors, we can include them in there. Alright then, we will bring a de charge witnesses.

J III:
So that’s how it is, okay? So if you would still need, whowasit, later on, who’s that witness, and also those two other witnesses, we will read the… again, but we must conclude first. We finish it off first, whatever you need to read and what have you, okay? We will do whawasit, to it, okay? So there is still opportunity for additional witnesses after we conclude with the witnesses from the Defendant before the decision is read. But we would give the opportunity to the Public Prosecutors or the Defendant if they still have additional witnesses or additional evidence, right? I think that’s how it is…

PP1:
Alright, thank you Panel. Alright, I think we have one last response. So if that’s the case, hearing the decision from the Panel of Judges, the decision of the Judge, where Professor Doctor Muladi is considered to have been finished with his testimony. But nonetheless, we ask that his testimony still be registered in the Dossier of the Witness Court Examination. And then, secondly, eventhough Professor Doctor Muladi is not present in this court room today... so in order to complete the proceedings, perhaps there would be nothing wrong if we now just go on and ask for the Defendant’s response about the Expert’s testimony the other day, in this case Professor Doctor Muladi, so we can move forward about Witness Doctor Muladi. Thank you.

J III:
So here’s the thing, that is actually between the Legal Counsel and their client. So you could go like what we did, I’m gonna give it back to you… Have you decided on the importance of Professor Muladi appearing again? Would you like to consult with your client, or not? Or have you decided as the Legal Counsel, that you have fully given the affirmation about [the need] for his presence? Because [the Defendant] has not had the chance to respond or ask question to Professor Doctor Muladi. So on the other hand, you could… 

LMPP:
Alright then, if that’s the case we would like to consult first…

J III:
Please. Because [the Defendant] has not had the chance to respond to the testimony of… 

[Counsel discusses with Defendant]

J III:
Please, Legal Counsel of the Defendant…

LMPP:
Honorable Presiding Judge, Honorable Public Prosecutors, we have discussed with the Defendant regarding the last suggestion from the Public Prosecutors which was extended to us by the Presiding Judge, which has been concluded actually, but now is opened again. So firstly, according to the procedural law, and it says explicitly, that after an expert or a witness has given the testimony, the defendant is afforded the right to respond. So this means that the procedural law provides that the person giving the testimony and the one responding to eat be both present in court [at the same time]. Because we have spoken at length that Muladi did not come here, so it is impossible [for the Defendant] to exercise his right according to the procedural law, because the person in question cancelled, so it becomes invalid, so this does not meet the aim of the state law. So therefore, both the Defendant and the Legal Counsel, and especially the Defendant, will not extend his response to the testimony. But like the Presiding Judge said, let’s just leave it for interpretation or evaluation to be entered into the [Defendant’s] plea. And so for that reason, let us not start another debate, because it has been decided, for instance, that it is considered part of the hearing, that it is considered… and so forth. So better if we just leave it up to how the procedural law governs this, and then each of us will provide each own’s evaluation. The Prosecutors on the requisitor, and us in the pledoi. If we are to debate this any further, there will be no end to it. So if we stick to the relevant proceedings code, there’s no… it’s impossible that he could provide his response, because there has to be the pinciple of speedy trial, so this hearing cannot be dependent upon the testimony of one individual, therefore a court hearing schedule must be determined. Like it was said earlier, we will be preparing a de charge witnesses for the next hearing. So now, if this is definite, we too will definitely be bringing… how many will we bring, let’s not get into that now. Like that, Your Honor, thank you.

PP1:
Honorable Judges.

J III:
I don’t think [you] need to exchange responses again, or we’ll…

PP1:
We’re not about to respond, just trying remind that in last week’s hearing from, um… actually [the Judge] had already asked for a response to the Witness’ testimony from the Defendant, uh… sorry, Expert’s testimony, which the Panel of Judges had asked. But the Legal Counsel was of the opinion and said that there are still many things to be sought and asked [to the Witness]. Actually, if it wasn’t for such an excuse there might have been a response [from the Defendant] already.

J III:
Here’s the thing, don’t do this or else [it] could become a point of contention. If you look at it from one point it’s true, but from another point if we refer to procedural law, after the witness gives last testimony the last opportunity is a response or question from… uh, yes… so it would have been wrong at that time if we were to give the opportunity to… because the Legal Counsel of the Defendant still thought that Professor Mulaid would come again. But yesterday it was confirmed that he would not come to this hearing, so it turned out differently, right? So each had their own weaknesses, you see. Like me, my instinct told me that he would not appear in court, that is why at that time I was pushing to give the opportunity [to the Defendant]. But on one side, the Legal Counsel of the Defendant is right, if he was to respond to the testimony, that would have meant Professor Muladi’s testimony is finished because it has been responded to. That was the last opportunity, so [it depends] from which side you’re looking at it, both reasons are logical, you know. So let’s not debate this. So the Panel has decided that on the fifth, the next hearing on Friday, is to give the opportunity to the Defendant to present his witnesses. So that is it, and I hope it’s clear now, the decision of the Panel. So there’s no need to respond to it, yeah?

PP2:
We apologize Your Honor, but there is one more issue that feel… based on what has been communicated by the Defendant or the Legal Counsel or the Honorable Panel of Judges, we feel that if Professor Muladi comes it will be more in the interest of the Defendant to respond, because it has been affirmed by the Legal Counsel both of Defendant I and Defendant II that they are finished with Professor Muladi and that there is nothing else to be asked from the Legal Counsel, so we would like to ask for your consideration because indeed…

 [recording stopped]

PP2:
… indeed true that Pak Muladi for the next hearing opportunity on Friday the fifth, he would definitely be able to come, because it would be, perhaps, only to hear out the questions or the response from the Defendant. Maybe it would only take a very short time. Could this still be considered by the Panel of Judges?

J III:
So here’s the thing, okay. This is final, I am not about to give another opportunity be it to the Public Prosecutors or to the Defendant’s side to respond again. I don’t want this to drag on and on into things which I think are irrelevant, okay? So this is actually… this is actually an issue of good will, but if I go on now it’s going to look like I’m belittling someone who’s very famous, you can say, in Indonesia. So actually, if he wanted to demonstrate good will he would have sent a letter to the Panel of Judges regarding the reason for his absence today, and he could have given guarantee that on the fifth he would definitely come, and we don’t have this. So am I going to be told to wait and wait for something that is not definite? So I have decided I no longer need a response from the Defense Counsel or from the Public Prosecutors that on the date of hearing, the fifth of May I will give the opportunity, whether he comes or not, I have determined that the fifth of May is the opportunity for the Legal Counsel of the Defendant to present a de charge witnesses. He comes, or he doesn’t come, that’s up to him, but like I said earlier, only after all witnesses are finished, and still think whatisit… want to make it as an addition, that’s up to you… or not, that‘s up to you. So then if [you] want to teach the Judges about whether such witness’ testimony, [considering] the fact that the Defendant was not given the opportunity in this court to respond to witness’ testimony, what would be the value of one’s testimony, please… later, Legal Counsel… the Judges may also give consideration about this matter. So let’s not try to teach each other here. We know each other, let each of us be. So I think the Panel needs to be firm here, or else like the Legal Counsel said, who was it, Palmer, he said that the aouthority of the Court is steadily diminishing, because it is said that there’s no determination… things are still the same, hesitation and so forth, that is why I assert it now that on the fifth it will be a de charge witnesses from the Defendant’s side. So there is no more bargaining in this regard. Clear, yeah? So this court is adjourned until the 5th of May to give opportunity to the Defendant to present their witnesses. The hearing is [hereby] closed.

 [Strikes gavel]
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 [The Panel of Judges enters the court room. The press is given an opportunity to take photographs]

J III:
Session of criminal case No. 284/Ordinary Crime/2005 Manado District Court, in the name of the Defendant PT Newmont Minahasa Raya and the Defendant Richard Bruce Ness, in session and open to the public.

[Strikes gavel]

J III:
Will the Defendant sit in the front. Before we continue the examination, we would like to ask the Defendant, are you in good health today?

RBN:
Yes I am.
HS:
Yes, Your Honor, I am in good health. 

J III:
We can continue. Today we would like to ask the Legal Counsel for the Defendant if you have a witness to call today?

LMPP:
Your Honor, today we are prepared with an a de charge witness ...

J III:
How many individuals?

LMPP:
We have prepared two individuals today.

J III:
I just want to remind you that while one is being examined, the other shall wait outside. 

LMPP:
Alright.

J III:
And we ask the Defendant to sit beside the Legal Counsel. We invite the first witness.

LMPP:
Will David Sompie please enter the court room. 

[Witness enters the court room]

J III:
This is an ordinary witness, yes? A witness on facts, yes?

LMPP:
A witness on facts, Your Honor.

J III:
Okay. Your name? What is your complete name?
David Sompie

[image: image2.png]o 3

Dr. Ir. Rudy Sayoga Gautama



DS:
Christian Emanuel David Sompie.

J III:
Where were you born?

DS:
I was born in Manado on 29 December 1969. 

J III:
What is your occupation?

DS:
At present I work as the External [Relations] Manager of PT NMR.

J III:
And what is your religion?

DS:
Protestant.

J III:
Where do you live?

DS:
I live on Toar Street, Wenang Subdistrict, Manado. 

J III:
Your education?

DS:
My highest education is a Bachelors Degree in Oceanography from Sam Ratulangi Univeristy.

J III:
Okay. You know the Defendent, yes? Of course, right?

DS:
I know him.

J III:
We will hear your testimony as an a de charge witness. First you must be sworn in according to your professed faith. Are you willing?

DS:
I am.

J III:
Please stand.

[Witness takes the oath]

J III:
Witness, when did you begin working for PT NMR?

DS:
I joined PT NMR in 1993. 

J III:
What was your position when you joined? Where did you begin?

DS:
Beginning in 1993 I was entrusted as a Technical Assistant at PT NMR.

J III:
Until you last position.
DS:
[That was] until 1996. From 1996 until 1998 I was entrusted as an Environmental Officer. From 1998 until 2002 I was an Environmental Superintendent. From 2002 until the present I have served as External Relations [Manager] at PT NMR.

J III:
So this is PT NMR which operates where?

DS:
In Ratatotok.

J III:
In Ratatotok, yea? So not the one in East Nusa Tenggara [Province], right?

DS:
No.

J III:
So you have been there from the beginning, yes?

DS:
Yes.

J III:
Was [PT NMR] in operation when you were first employed?

DS:
When I joined PT NMR was conducting the AMDAL study.

J III:
Still [conducting] the AMDAL study, yes, before exploitation?

DS:
Before. We began exploitation in 1996. PT NMR, I mean. 

J III:
When did PT NMR begin operations?

DS:
PT NMR began conducting activities… began explorations in 1986 in the work contract area. After that, the exploitation itself only began in March 1996. And it has completed in 2004.

J III:
Before operations, it is called exploitation, right?

DS:
Exploitation.

J III:
Not yet exploration, right? What did PT NMR have?

DS:
At… before we began exploitation activities or production activities, we fulfilled the requirements set by the government. Among other things, we had to fulfill what is called an AMDAL study. According to the existing regulations, only after the AMDAL study was completed could we submit a request for subsequent permits, until we completed our activities. 

J III:
What subsequent permits? Other than the AMDAL, what else was a permit needed for?

DS:
Among others, we had the permit to conduct production activities. To begin production activities, we had to begin the permit [process]. But before production, when we conducted construction, we also needed permits for that construction. So, all of these permits could be granted by the government or related agencies after we had conducted the AMDAL study. 

J III:
When was the AMDAL approved? From when was it approved? In what year?

DS:
The AMDAL, PT NMR’s AMDAL was approved in November 1994. 

J III:
Was that approved before or after operations had begun?

DS:
We began operations in 1996, so before operations. 

J III:
In the AMDAL… Have you ever read the AMDAL?

DS:
Yes.

J III:
Of course you have, you know it very well, yes? So does the AMDAL mention or [provide] planning for where tailings are to be disposed of?

DS:
Yes, in the AMDAL study, in addition to other environmental factors, the tailing placement system is also discussed in the AMDAL. 

J III:
It is [covered] there?

DS:
Yes.

J III:
After that, in the AMDAL [does it state that] the disposal of tailings will be into the sea?

DS:
Actually, in the AMDAL we discuss two tailing placement systems. Disposal of tailings on land and disposal of tailings in ....

J III:
Oh, that is mentioned in the AMDAL ....

DS:
On the sea bed.

J III:
Alternatives, yes?

DS:
Yes, alternatives.

J III:
So about the disposal into the sea, on whose initiative was that [option] chosen?

DS:
So in the AMDAL we examined two systems, placement on land or placement in the sea. We examined the risks related to the land placement system. And the risks related to placement in the sea were also examined. So, from the AMDAL study we then considered which one, I mean the AMDAL team at the time, looked at where there would be the least risk. Then PT NMR selected the [option with] the least risk according to the AMDAL study. The least risk in this case meant disposing of the tailings on the sea bed.

J III:
At the time, at the time the alternatives for tailings placement in the sea were composed, was the location also mentioned in the AMDAL, where the placement would be done, meaning the area?

DS:
Yes, that was mentioned in the AMDAL – the depth and the location were mentioned in the AMDAL document.

J III:
I see. So regarding the location of tailings in the sea, did you or did PT NMR consider alternatives and then chose to place tailings in the sea?

DS:
Yes.

J III:
Did the government know that was the plan for the placement of tailings?

DS:
Yes, from… After we made the assessment, we must, the AMDAL team at the time together with PT NMR, present the existing alternatives to the AMDAL Commission and related agencies, both in the province as well as those at the center [Jakarta]. Only then the AMDAL Commission would approve. It could approve or reject [the AMDAL]. So, in the case of PT NMR, it was approved for the [tailings] to be placed…

J III:
In the sea.

DS:
For the tailings [to be placed] on the sea bed. 

J III:
Concerning the approval for the tailings to be placed on the sea bed, you said earlier that this was approved. What proof is there that this was approved by the government?

DS:
That is in the approval page in the AMDAL document. The AMDAL was approved.

J III:
It is there, yes?

DS:
Yes.

J III:
About the placement of the tailings, before the tailings are placed in the sea… are they placed directly, not through processing? How is it?

DS:
So before the tailings were placed on the sea bed, we processed it in order to minimize…

J III:
Is the processing or processing installation also mentioned in the AMDAL, the system used? There are various kinds of processing systems, correct? And the materials used, the heavy metals used in the operation, are they mentioned? So the installation, how these heavy metals are dealt with?

DS:
Yes, it is mentioned in the AMDAL. The AMDAL mentions that our system will carry out processing of tailings before placement on the sea bed. This system is called the detoxification process. So, that is also included in the AMDAL document. 

J III:
The materials used include mercury, arsenic, and what else? Plese cite what these are?

DS:
In the AMDAL document the materials that may or may not be allowed to pass through, according to the regulations, are calculated. For example, in the AMDAL we pay thorough attention to the mercury content, arsenic content, and antimony because we knew that the materials to be mined by PT NMR were rich in these mineral elements. So, in the AMDAL study one of the primary concerns was that before the placement of tailings on the sea floor, we had to carry out a detoxification process for these minerals. In addition, in order to extract gold, for the process of gold extraction, we used cyanide. So cyanide also became something important to consider before placing tailings on the sea bed. 

J III:
What about for the mercury, the installation, the method for neutralizing or reducing the impact of this mercury? What was used in that installation?

DS:
So we processed the mercury which might be present in the tailings, in the liquid part of the tailings, by what is called precipitation. So the mercury was to undergo precipitation to return to it’s natural compound form, which is HgS, or known by the name cinnabar. So released mercury is combined again with sulphide to form mercury sulphide, or cinabar, like what is present in nature, in a stable state.

J III:
That is for mercury. How do you overcome [the problem] for arsenic?

DS:
We do the precipitation process for arsenic as well, but not with sulphide, but rather with iron, to become ferrous, to form arsenopyrite. So arsenic will be converted into an arsenopyrite compound. Arsenopyrite compound is not… is different from free arsenic. Arsenopyrite compound is a mineral compound like that found in nature. So the detoxificaiton process is a process to return minerals to their natural state. 

J III:
Who operated that processing installation, the processing of waste? Did PT NMR do it itself or was this outsourced to another company?

DS:
PT NMR itself carried out the operation of that process, so there was a special department formed to operate the system. 

J III:
Before tailings were disposed of in the sea, were they first measured to make sure that they were not in excess of [the standards stated] in the AMDAL and the RKL/RPL before placement in the sea? Who tested to make sure that this did not exceed the quality standards?

DS:
So PT NMR, employees of PT NMR took samples for testing, then we submit those to the laboratory. There was a third [party] laboratory, not PT NMR, that conducted those tests.

J III:
In previous court session, there was a witness [who stated] based on PT NMR reports, yes, that on certain days it was above the quality standard. How could thatbe?

DS:
Actually, PT NMR’s goal, which we always report in RLK/RPL documents about detoxification, was the monthly quality, the average over a month. But – and we say that in the RKL/RPL documents each time we report – we also report the daily events in the RLK/RPL document. But up until now, what we know is that our goal is to ensure that on a monthly basis this does not exceed the set limits. And we have been saying that in the RKL/RPL reports from the beginning. 

J III:
It turns out that in the daily reports there are things that we do not know,  right, about what [will happen] in one or two years. There was a witness who said that the other day. Was there ever a reprimand/warning from, of course, the Ministry of Environment or ESDM [Energy and Mineral Resources], or whoever else monitors this, I don’t know? Was there ever a reprimand/warning about this?

DS:
As far as we know, we never received what you call a reprimand or warning. But we also received what was called recommendations. We received that when there were visits. But we never received a letter specifically regarding a reprimand or warning. 

J II:
I will be brief, Witness. Earlier you said that there is a separate department that manages the waste, a separate unit. What is the name of that department?

DS:
The Metallurgy Department. But that is under PT NMR.

J II:
Please elaborate.

DS:
The Metallurgy Department.

J II:
The Meta ....

DS:
Metallurgy.

J II:
Metallurgy. Who is that [Department] accountable to?

DS:
It is accountable to the Manager of Operations.

J II:
The Manager of Operations. And what is the hierarchy like?

DS:
The Manager of Operations is accountable to the Technical Head General Manager of PT NMR [check title?]

J II:
As for the Department you mentioned earlier, the one that manages waste, what do you know about its duties?

DS:
That Department’s duties are to conduct monitoring and management of the detoxification process and the process of extracting gold. So, the process of gold extraction and the process of managing tailings. So it has two primary responsibilities: how to obtain gold, and also how to manage other materials after we extract that gold – that is the tailings.

J II:
What Department does environmental monitoring fall under?

DS:
Environmental monitoring… the department… At PT NMR there is also an Environmental Department. That Department is responsible for environmental monitoring outside of the plant premises. Environmental monitoring and surveillance outside of the factory premises is managed by the Environmental Department. 

J II:
Would you [speak] slowly, Witness, a bit slower, because [otherwise] it will be difficult for the recording in the back. Please repeat what you said. 

DS:
So…

J II:
This is specifically regarding environmental monitoring, yes?

DS:
Environmental monitoring outside of the factory premises, outside of the premises, other than the detoxification process, is conducted by the the Environmental Department. But environmental monitoring and management of the detoxification process is conducted by the Metallurgy Department, in the processing, in the processing stage. 

J II:
What are the mechanisms by which they conduct the monitoring process?

DS:
So, they conduct monitoring of the detoxification process, they carry out measurements to see if the detoxification process is running well. But then... And the taking of samples to be sent to the laboratory at PT NMR. The laboratory is not owned by PT NMR, but rather a third party laboratory. So, the resulting samples that are taken from the detoxification process are sent to the laboratory for analysis. That is the duty of the Metallurgy Department in the context of monitoring. 

J II:
Okay. Is this monitoring… What is the system like? Is it done each month or every two months, three months or how?

DS:
The monitoring system is daily, the monitoring system is daily. And we strive to reach a monthly goal where the limits are not surpassed. 

J II:
Okay. For as long as the monitoring has taken place, were you ever aware that [the established limits] have been surpassed?

DS:
On a monthly basis only once… As far as I remember, it only happened one month. Because our goal is the monthly average, as far as I know [the limit] was only exceeded once. That was in 2001.

J II:
So, it happened once, yes?

DS:
Yes.

J II:
So, what was the reaction of [those] monitoring the limits?

DS:
The Metallurgy Department has a standard operating procedure for that. If they experience that sort of thing, production will be slowed down, it will go slowly while we, while monitoring is carried out. So, production is slowed down until we achieve the desired results. So, first production will be decreased, and then, if after that, in the standard operating procedure, if the factory runs into difficulties, it can be stopped. If they can overcome the problem, [production] will be resumed. But the first process is for them to institute a slow down, so the production process will be done slowly, not immediately [stopped].

J III:
We first invite the Legal Counsel for Defendant I to ask questions.

LMPP:
Thank you, Your Honor. I want to begin with a question concerning yourself. Earlier your work history at PT NMR was explained, and it seems that you began work before PT NMR, which is also a defendant in this case, started operations. Where were you born and raised?

DS:
I was born and raised in Manado. 

LMPP:
You were born and raised in Manado, in North Sulawesi, where PT NMR is [located]. So in the same province. 

DS:
Yes, the same province. 

LMPP:
Is the same true of your relatives?

DS:
Yes. My family lives here. 

LMPP:
So does that mean that if something happens there, you are concerned personally?

DS:
Yes, morally. 

LMPP:
Morally or also in another way?

DS:
Yes, of course morally I am responsible to the people who live in this area, because I am from this area. 

LMPP:
Yes. Does that mean that you also have an interest in ensuring that nothing happens there because you and your family also live here in North Sulawesi?

DS:
Yes, of course. 

LMPP:
Yes, I would like to continue concerning the AMDAL. This has been touched on a great deal, but perhaps not in its entirety. Earlier you said that you participated in the process of compiling the AMDAL, is that correct?

DS:
Yes, that is correct. 

LMPP:
So you were involved. If I may jump ahead to something touched on by the Presiding Judge, whether the AMDAL had been approved, you answered that it had been. What I would like to… what we want [you to tell] the court is, was there really and truly approval? Can that be shown? Perhaps, using a slide [projector], it can be shown if there was approval?

DS:
It can be. Your Honor, may I use my computer? Thank you.

J III:
Is that the contents of the AMDAL concerning… ? 

LMPP:
Approval.

DS:
Yes, approval.

LMPP:
The approval?

DS:
Yes.

LMPP:
Can you show that to the court?

PP1:
Your Honor, may I suggest that because the AMDAL is evidence, may it be given to the Witness? The AMDAL evidence is here, right?

LMPP:
Oh yes.

PP1:
So let us check it against the existing evidence. 

LMPP:
Check it.

J III:
Go ahead and open it.

[Unclear]

LMPP:
Good. Can you show what this is? the approval?

DS:
This is the approval letter from the PT NMR AMDAL document. 

LMPP:
So, what you referred to earlier as the approval is what is being shown on this screen?

DS:
Yes, the one shown on the screen. 

LMPP:
Good. Is it possible for us to confirm that what is shown [on the screen] is the same as the evidence entered by the Public Prosecutor? If they are the same, perhaps we don’t need confirmation. 

PP1:
17 November 1994.

LMPP:
That is dated 17 November 1994. Mister Prosecutor, confirmed, right?

PP1:
Yes.

LMPP:
Good. This is concerning the approval of the environmental impact analysis, or AMDAL, for gold mining activities in Minahasa and Bolaang Mongondow, in North Sulawesi province. Is this the approval letter?

DS:
This is the letter of approval and this is the AMDAL document. 

LMPP:
And this is the AMDAL document. That one in front of the Public Prosecutor, that book, yes?

DS:
Yes, I think so. 

[Unclear]

LMPP:
Oh, it is the same, yes, so confirmed. Good. My next question, before getting to the approval… Earlier there was a lot of talk about the contents. Was there a long process that had to be undertaken, and was it PT NMR or an independent consultant who undertook that process, in accordance with the existing law? Please. 

DS:
There was a process. Perhaps I can show it on a slide which might… Since the establishment of PT NMR, there was a long process for us to begin production and conclude an activity. In this process, actually, the AMDAL document does not stand on its own. Before the AMDAL was carried out, actually we or the initiators had to make what is called terms of reference. The terms of reference include everything that will be done in the AMDAL study. So in 1993 we made the terms of reference. So the AMDAL study and the terms of reference followed legislative requirements…

LMPP:
What is meant by the terms of reference?

DS:
The terms of reference are really outlines of the activities that will be…

[recording stops]

DS:
... in the Department of Mining regulations, the feasibility study, the terms of reference and the AMDAL must be approved. Let me give an example. When we carried out the feasibility study, we first needed to obtain approval, and only then could we carry out the feasibility study. 

LMPP:
What approval is that?

DS:
For example, the approval for PT NMR’s feasibility study. 

LMPP:
So even a feasibility study must have an approval from the government? Was this from the Ministry of Environment or ESDM?

DS:
From the Department of Mining. 

LMPP:
Oh, from the Department of Minning. So the feasibility [study] needed approval from the government? That’s the approval?

DS:
Yes.

LMPP:
Your Honor, we will enter this letter as evidence. Perhaps later, perhaps at the… a letter of evidence, yes, Your Honor. 

J III:
Alright. But like I suggestedit must be given a code…

LMPP:
Fine.

J III:
To make things easier.

LMPP:
Good. Please continue. 

DS:
Then, after the feasibility study we could enter into the terms of reference. Approval must also be obtained for the terms of reference. This is approval from the Central AMDAL Commission concerning the terms of reference we submitted to the government. Based on the terms of reference that are submitted…

LMPP:
So the feasibility study received approval…

DS:
As well as the terms of reference.

LMPP:
Yes, both the feasibility [study] and the terms of reference needed approval, and this is approval from the government?

DS:
Yes.

LMPP:
Good.

DS:
Supplemented by the terms of reference document. 

LMPP:
Good. Please continue. 

DS:
Then we carried out the AMDAL study, the approval for which I showed earlier. So, when the terms of reference and the AMDAL study were approved, then PT NMR could carry out the construction process, and the production process itself began in about March 1996. 

LMPP:
Before you continue, earlier I asked a question, there was a feasibility study, right? There was the terms of reference, and then the AMDAL. The approved AMDAL consisted of the ANDAL and the RLK/RPL. That was the approval, shown earlier. My question earlier was: was that study process done by PT NMR itself or did it have to be turned over to a third party that is recognized by the government? And if that is what’s done, who conducted it?

DS:
So to carry out AMDAL activities, terms of reference, there are requirements set by the government, [that is should be done] that is, by those who have AMDAL certification. At the very least the party doing this has to have a certificate, called AMDAL B, [be a] company, and it is required that the AMDAL not be carried out by the company itself, but rather by a third party. So at the time, the third party which carried out the AMDAL activities, carried out the entire AMDAL process. That third party had to have an AMDAL certification.

LMPP:
So must be [a party] certified to conduct the AMDAL. And does [the third party] have to be registered with the government as well?

DS:
Yes. That party has to be, to be registered with the Department of Mining as a contractor for mining activities. 

LMPP:
Can you tell us who that was?

DS:
PT Dames and Moore Indonesia conducted the AMDAL. 

LMPP:
In a previous court session, the Public Prosectuor present a witnessed named Sigfried what Lasale?

DS:
Yes. Sigfried Lesiasel was the person who compiled the AMDAL.

LMPP:
He compiled the AMDAL together with…

DS:
From PT Dames and Moore.

LMPP:
Dames and Moore. Good. Please continue.

DS:
So those are the activities carried out by PT NMR until it planned to close the mine. 

LMPP:
Good. I will continue. So that was… I was… I limited my question to the AMDAL approval. That was the process. You explained that in fact, beginning from the feasibility study, [PT NMR] needed approval from the government. That means that it was open with the government and the government could reject [the request]. The same for the terms of reference, and also for the AMDAL study. So, when the AMDAL study was completed, was it discussed, perhaps it needed changing or rejecting it? If the answer is yes, in which fora was that communicated and the AMDAL study discussed?

DS:
The AMDAL study could be accepted or rejected. So, because PT NMR [was to] operate in the province of North Sulawesi, it presented the AMDAL study to the government, the Regional AMDAL Commission and to related agencies as well as to NGOs, to study the AMDAL. So it was first presented in the region, and only then presented…

LMPP:
By region you mean the region of the provincial government…

DS:
North Sulawesi Province.  

LMPP:
And related agencies, including NGOs, like you mentioned?

DS:
Yes.

LMPP:
Good.

DS:
And then…

LMPP:
And in this process, was everything open? And then, for example, in the forum, can one say that [the AMDAL] had to be revised because it was not environmentally friendly, and so forth?

DS:
Yes. If we look at the back of the AMDAL document, each question that was raised at the time of the presentations in the province and in the center [Jakarta] is appended. So, all questions and inputs that were forwarded, both in the region [province] and the center [Jakarta] are listed in the AMDAL document. And there are the responses about what had to be revised, we say, it says were revised, what had not been included, it says were not yet included. And that is in the AMDAL document.

LMPP:
What was the response of the provincial government to the explanation of the AMDAL study? It could be continued? 

DS:
Yes, then it was taken to the central government. 

LMPP:
Meaning that it could be continued at the central level?

DS:
Yes.

LMPP:
Yes, because it could have stopped there if the questions had not been answered, right? Meaning it had not made it [i.e. passed] or had not received recommendation to be taken to the center [Jakarta]?

DS:
Yes, because in the government…

LMPP:
Good.

DS:
Because in the provincial government it was presented to the Provincial AMDAL Commission. 

LMPP:
And then, only then, because it had received approval, then it [was taken] to the center [Jakarta]?

DS:
The Central AMDAL Commission. 

LMPP:
What happened at the Central Commission, the Central AMDAL [Commission]?

DS:
The same [thing happened] at the Central AMDAL Commission. There were a number of questions and revisions were needed. So, when the AMDAL Team and the initiators finished addressing the suggestions and recommendations of the AMDAL Commission, they attended that presentation, and then the AMDAL could be approved or returned for revisions. But in the case of PT NMR, in November 1994, PT NMR’s AMDAL and RKL/RPL were approved. 

LMPP:
Alright. Earlier you spoke about the approval, which we have also heard about from the Public Prosecutor. The head of the Central AMDAL Commission has already confirmed this. That is just to confirm. So, I go on further about the contents of the AMDAL. Before you were asked that the AMDAL also mentioned and covered the placement of tailings. Earlier it was said that after the study was conducted there were two options, and it turned out the environmentally friendly [option] was placement on the sea bed. So in the indictment, of course quoting the AMDAL, [it must be placed] on the sea bed in the thermocline layer. The thermocline layer, that’s what the study said. Can you explain whether, when the study was conducted, there was truly a study about there being a thermocline [layer] in Buyat Bay, where the tailings were to be located?

DS:
Yes, that was done. A study on that was done in the AMDAL. And I see, I read in the AMDAL, it was found that there is a thermocline layer. So the daily monitoring also included monitoring to see the condition of the thermocline layer. And in the daily monitoring, which we reported in the RKL/RPL, we also found the thermocline layer, although…

LMPP:
So the study found that there is a thermocline layer?

DS:
Yes.

LMPP:
Can that be shown in this court session, the thermocline you referred to?

DS:
I am not an expert on thermocline, but I can [tell you] what I did…

LMPP:
The facts, the facts in the AMDAL…

DS:
I show here what is meant by the thermocline in the AMDAL. So the facts in the AMDAL, because every oceanographer has facts which are…

LMPP:
The facts in the AMDAL, yes?

DS:
Yes, the facts in the AMDAL. What we found was something that agreed with the definition we used in the AMDAL, that we saw that the thermocline shows a marked decrease in temperature. So we classified every decrease in temperature as thermocline, even though each oceanographer may have his own definition. So if we bring three oceanographers together, there might be four definitions of thermocline. But what is meant by thermocline in the AMDAL is [when] conditions are like that. 

LMPP:
So that is the thermocline and that is in the AMDAL study?

DS:
Yes.

LMPP:
And it is in this layer, that red one perhaps, yes?

DS:
The one in the top layer. 

LMPP:
Oh, the one in the top layer. Good. And that is where the tailings were to be placed. 

PP1:
Interruption, Your Honor, I have a suggestion. Because the Witness said that what is being related here is what is in the AMDAL, we need to avoid having the Witness explain something that is not in his area of competence as a Witness on facts, which are technically related to expertise. If, for example, the Legal Counsel says that this is a fact in the AMDAL, please explain. Because we agree if this is a fact, where it is mentioned in graphics like this in the AMDAL…

DS:
It is.

PP1:
If it is a fact, we accept if it is a fact. But if you give an explanation like this, no in here [the AMDAL], that means it is related to expertise. 

PS:
Excuse me, Public Prosecutor, there is an explanation below there. 

J III:
There is note, [below] illustration 4…

DS:
Page…

J III:
Point 43, page…

LMPP:
Page 483.

J III:
Illustration 4, point 43, page 483. 

PP2:
Your Honor, we ask for permission. Okay if the Witness provides an explanation of facts which are in the AMDAL, but if the Witness then explains things that are technical in nature, I feel that is not within his competency to explain such things.

J III:
No. That is explaining the AMDAL, he isn’t [being] technical. I ask that the Legal Counsel for the Defendant… if this is still concerns the AMDAL, limit yourself to the thermocline noted in the AMDAL, okay? But if it concerns technical matters outside of the AMDAL, that can wait for another witness. 

LMPP:
Fine. So, I will continue, Your Honor. Concerning the thermocline in Buyat Bay, a study was conducted as to where the tailings would be placed, yes?

DS:
Yes, that is in the AMDAL. 

LMPP:
Good. I want to continue my questioning about this. But first to back up. Can you briefly explain to this court the facts, when the AMDAL study was conducted, about the considerations at the time as to why placing the tailings below the thermocline layer is more environmentally friendly than placing them on land?

DS:
So, actually, in the AMDAL a study was conducted as to whether it was safe, more environmentally friendly, to [place thet tailings] on the sea bed or on land. Perhaps I can show a summary of the AMDAL considerations. So, actually I am summarizing from the AMDAL document the considerations that led to [the decision] to place the tailings on the sea bed. The benefits and drawbacks. First, we know that the mineral composition of the gold mined by PT NMR and the tailings from PT NMR is complex. If this complex composition is placed on land, that would have a greater risk than placing them on the sea bed. Why? Because if they are placed on the sea bed, at least three elements that will influence the mineral composition – these are air, heat and acid. So, if this chemical composition of gold minerals is placed on the sea bed, there will not be air, little or no acid, and then a low temperature, so it will be difficult for it to undergo reduction because of these three things, compared to placement on land where we know there is a lot of air, where it might reach a high heat, and where acid might enter. And the advantage of placement in, in the sea is that the sea is not far away. The topography of the sea bed is, we know, almost the same as the composition of the tailings [?]. By almost the same I mean that the sediment on the sea bed are as it says in the AMDAL ... the particles, the sediment particle sizes on the sea bed are almost of the same size as the particles in the tailings. So that is an advantage. And then there is the dynamics of the sea. If [the tailings] are placed on the sea bed at [a depth of] 80 meters, according to the AMDAL they will not be as strong as they would be if placed a greater depth. So that is the sea dynamic which is advantageous. And then there is the matter of the sea ecology, for example the coral reef and fishes. Based on these observations, based on these observations, [coral and fishes] are at most at a depth of 30 [meters]. And according to the modeling in the AMDAL document, this [placement of tailings] will not influence the coral reef. Then [we may consider] the topography of the location if the [tailings] were to be placed on land. If placed on land, the AMDAL says that it would be necessary to build a dam about 47 meters high that would connect two hills. So there would have to be the construction of a dam. The dam construction would be a great risk if an earthquake occurred, and so forth, because it would be necessary to build 47 meters [high]. And…

LMPP:
Are there often earthquakes in the Sulawesi region?

DS:
The AMDAL study also mentions that earthquakes are frequent in the Sulawesi region. In, in the AMDAL study, it says that in the Sulawesi region there are often earthquakes. In, in the AMDAL study it says that over the last one hundred years earthquakes of about 6 on the richter scale have occurred, have been recorded in North Sulawesi. 

LMPP:
And it was anticipated that if a dam were to be built it could crack and that would be more dangerous for the environment?

DS:
Yes, that was one consideration. And the location would require about 40, 40 hectares. So if the tailings were placed on land another 40 hectares would have to be used, and that would have an impact on the populace, their livelihoods, and the populace spread around the location where the tailings would be. Rainfall: we know that the rainfall here… in the AMDAL it says that in one year it can reach 2000 millimeters. So this is a high rainfall area. Rainfall this heavy could make the tailings escape from the dam, if there was heavy rainfall in 24 hours. And then there is [the issue] of land and land fertility. The 40 hectares that would be used for placement of the tailings is very fertile because the land that would be used is the low plains near the Buyat River. And as I said earlier, the frequency and intensity of earthquakes in North Sulawesi. So these was the basis for the considerations in the AMDAL study. 

LMPP:
Good. So in brief, those were the considerations. If I relate this to the cost, if… Actually, in terms of cost, is placement of the tailings in the sea the same or less expensive than placement on land?

DS:
Viewed in terms of expense, in the AMDAL it says that the difference in expense is not significant, because the placement of tailings on land would be [US$]3.9 million, based on estimates, and placement of tailings in the sea would be [US$]2.9 million. The difference in [US$] 1 million is not significant compared to the monitoring methods that would have to be undertaken, and so forth. Because the monitoring methods at sea are more difficult, more complex than the monitoring methods on land. 

LMPP:
Good. Perhaps you can have a seat. Or maybe you can sit over there. Earlier you provided an explanation about the AMDAL, and you also explained the approvals. Having obtained approvals, could activities immediate commence in the area? Did PT NMR have permits in accordance with the reality?

DS:
After we obtained the AMDAL, we also filed for other permits, based on the existing legislation. For example, we also submitted a request for permits because of the laws. I repeat, [because of] After the government regulation on B3 waste took effect, we submitted a request for a permit to store B3 waste, and so forth.

LMPP:
Okay. Before I get to that, the issue of permits in general. Because the indictment touches on the lack of permits. But I begin with having permits. As far as you know, up until... now the activities have concluded, yes? How many permits did PT NMR have in the context of mining activities?

DS:
Yes, in the context of mining activities, we had to make arrangements for about 50 permits for mining activities. 

LMPP:
So there are about… fifty, or about fifty…

DS:
About fifty permits, both in the region [province] and the center [Jakarta].

LMPP:
I see. So from both the province and Jakarta. PT NMR had about fifty permits. So in other words, all [activities] that required permits were always fulfilled by PT NMR?

DS:
Yes.

LMPP:
I see. Can you show this court, this court… just the primary ones, the permits that are relevant to this indictment? What permits did PT NMR have before it undertook production activities?

DS:
As I already said earlier, among others, for example, our AMDAL was approved and then we went into production, and then at every opportunity we had to enter…

LMPP:
Can you perhaps… whatever you have on the slide, what permits? Just the main ones, out of the fifty. 

DS:
Yes. So aside from the permits that I just mentioned, we also had permits approved for construction and what is even more important, each year we had to enter what is called the annual work plan. We had to obtain permission to operate the following year. This is one example of a work plan for year 2004. What we were going to do in 2004 must be evaluated and granted permission from the relevant department, in this case the Department of Mining. 

LMPP:
So this is a work plan, right, a work program. So that had to be submitted to the government first, and only after that could you carry out the program?

DS:
Yes.

LMPP:
This includes all activities, what activities does that include?

DS:
Production activities and environmental monitoring activities. 

LMPP:
Including the placement of tailings in the sea?

DS:
Yes.

LMPP:
That is mentioned…

DS:
It is, in the work plan, we mention what we will do in the following year. 

LMPP:
So before work is begun, this is submitted to the government, it gets approval, and only then you can carry it out?

DS:
Yes.

LMPP:
This is yearly?

DS:
This is yearly.

LMPP:
Good. What else?

DS:
Aside from that, we also have a permit concerning the placement of tailings. So in 2000, we obtained a permit to place tailings on the sea bed, based on the issuance of Government Regulation No. 19 of 1999, concerning sea pollution. 

LMPP:
Good. So that was in brief, as shown, including several permits that were issued by the government before activities were carried out. So, I want to get to the RLK/RPL. So included in the AMDAL approval, was the ANDAL, RKL/RPL. The RKL/RPL was submitted to the government regularly, right?

DS:
Yes.

LMPP:
Was that once a month, once every three months?

DS:
Every three months… We send the RKL/RPL.

LMPP:
So it is submitted to the government once three months. So thus far, has PT NMR ever been reprimanded or warned or whatever [because] the RKL/RPL was submitted late or not submitted at all?

DS:
No, no never. Because even before we began operations, from 1995 until the present we have been sending the RKL/RPL report every three months each year. 

LMPP:
Good. So the government requires that every three months the RKL/RPL had to be submitted. What’s in those RKL/RPL [reports]?

DS:
The contents of the RKL/RPL, in addition to the company’s performance, we also include the monitoring process or activities and environmental management in the RKL/RPL, and other activities related to company operations. For example, tax payments, the total tax paid, as well as community development activities. 

LMPP:
Good. Yes, so including matters related to the environment?

DS:
Yes.

LMPP:
In it?

DS:
In the RKL/RPL.

LMPP:
The Environmental Monitoring and Management Plans [RKL/RPL], right?

DS:
Yes.

LMPP:
So everything about the disposal of tailings and the detoxification process is in the RKL/RPL?

DS:
Yes.

LMPP:
So that began from the first time the RKL/RPL was submitted to the government? 

DS:
We have been submitting the RKL/RPL since 1995.

LMPP:
From 1995 until…h
DS:
Until the present.

LMPP:
Until the present?

DS:
The present.

LMPP:
Submitted to the government. It was never late, not even once?

DS:
Never. It was never not sent not even once. We always sent it.

LMPP:
In the last session this was discussed a great deal. The witness from KLH called by the Public Prosecution Team, Isa Karmisa, presented one letter. Well, we have already seen whether there was a warning in it. Can you explain Isa Karmisa’s letter?

DS:
Yes, I’m aware of the letter from Isa Karmisa. But what I understand from that letter is that KLH gave recommendations, instructions that had to be carried out by PT NMR in order to improve the RKL and RPL. And we did that, we followed up on that. In our next RKL/RPL we followed the instructions issued by KLH.

LMPP:
So that letter was from 2001?

DS:
2001. If have the letter, if I… May I ask for permission to get the letter.

J III:
We had it, the other day, from the Public Prosecutors. The other day. 

LMPP:
May I borrow Isa Karmisa’s letter from the Public Prosecutor that was entered into evidence, so that it is authentic? The Public Prosecutor’s letter is more authentic. Have you ever seen that letter?

DS:
Yes. This is the letter I was referring to. 

LMPP:
That letter… That is an evaluation of the RKL/RPL from 1999 until 2001, if I’m not mistaken. 

DS:
Yes. From the first quarter of 1999 until the fourth quarter of 2001.

LMPP:
And the letter was issued in 2002.

DS:
In March 2002.

LMPP:
Even though the RKL/RPL was submitted every three months and was never late?

DS:
Yes, we submitted it every three months. 

LMPP:
And this [the letter] was only for a specific period?

DS:
Yes, that is what happened.

LMPP:
That is what happened?

DS:
Yes.

LMPP:
Even though that was the case, did PT NMR pay attention to the substance of the letter?

DS:
Yes, we improved our RKL/RPL report for the following periods based on that letter. So there were things that we did in accordance with the directives in the letter and we implemented them in the subsequent RKL/RPL reports.

LMPP:
So that was done in the subsequent periods. After that was done, was there ever another letter following up on the first letter? It contained recommendations and you said that they were followed-up, and then…

[Recording stops]

DS:
That was the only one I ever saw. 

LMPP:
That was the only letter and that is the only letter entered into evidence in this trial. So in other words, the recommendations were followed in the RKL/RPL, right?

DS:
Yes.

LMPP:
Good. There was something said earlier… there was a question from the Panel of Judges… what was it… the term ‘exceeding’ the quality standards, yes? Was there the term exceedency [sic, exceeding]?

DS:
Yes.

LMPP:
Exceeding. So, my question is: was that in the plant or in the environment?

DS:
That happened in the plant, in the detoxification tank. 

LMPP:
So that happened in the detoxification tank?

DS:
Yes.

LMPP:
So, in the indictment there are several quotes from the RKL/RPL about allegedly exceeding the quality standards. This is very long here. So my question to emphasize this: was that in the plant or in the environment?

DS:
In the plant.

LMPP:
Meaning that it had not yet been discharged into the environment?

DS:
Right.

LMPP:
Good. So that was in the factory, yes. Witness, if you know, say you know, if not [we can] ask the next witness. Earlier you explained to the Panel of Judges about the two departments, yes – for metallurgy and environmental monitoring. So the Metallurgy [Department] is within the plant?

DS:
Yes.

LMPP:
And environmental monitoring is outside?


DS:
Outside the plant.

LMPP:
And they continually monitor the environment?

DS:
Yes.

LMPP:
Was there ever a report from the Ministry of Environment that there were findings in the enviroment that the criteria had exceeded the quality standard threshold?

DS:
In our reports we never found that the criteria had exceeded the quality standards and or exeeded that which was estimated in the AMDAL. So if we don’t find it we don’t report it. Second, even if we had found [something] we would not report it to the Metallurgy Department, but we would report it to the Technical Head, to the General Manager Technical Head [check title], because these two departments are independent. Metallurgy reports to the Technical Head, the General Manager, and the Environmental Department also reports to the General Manager, Technical Head. So they do not report to each other. 

LMPP:
Oh, I see. So in short, there was no report from the Environmental Monitoring Department that there was exceedency [sic?] or something in excess of the quality standards?

DS:
In the environment. [?]

LMPP:
There was none in the environment, because what is relevant is in the environment. Because in order to be environmentally friendly, it means [it has to do with] plants, people and so on, they need to be safe from PT NMR’s activities.

DS:
Yes, that’s right.

LMPP:
Are you certain that there was no such thing?

DS:
There was not, there was not.

LMPP:
Fine. So regarding exceeding the limits, was there ever a reprimand from the government?

DS:
No.

LMPP:
Observed in the environment? 

DS:
Into the environment…

LMPP:
So never, right? So there was no report from the government because…

DS:
Those connected to the tailing placement system. 

LMPP:
Good. I want to shift to the second activity related to mining activities or the mining process conducted by PT NMR. Earlier, earlier it was shown that there was a work program. So that was already the production process, after the AMDAL, right? Does that mean activities carried out by PT NMR?

DS:
Yes.

LMPP:
Good. Can you briefly explain to this court... and with aids, if Your Honor will permit, to show the court so that we understand the activities conducted by PT NMR and that includes the mine, including the detoxification process through to the placement of tailings in the sea. Can you explain and show this briefly so that the court understands, so it has a picture?

DS:
Yes, I can explain, and I ask permission to…

J III:
Isn’t that the [competency of] the Technical Department? Do you know about this or not?

LMPP:
He knows because he is the Environmental [Super]Intendent.

DS:
I am not responsible for that department, but as [a member of] the Environmental Department that handles the AMDAL, I know the production process. 

J III:
Give it a try.

LMPP:
Good. Please.

DS:
So to make this easier and brief to [explain] the processing process, I will try to explain this with an animation. So, this is a picture of PT NMR, the current location of PT NMR. When we were mining for gold ore to be mined at PT NMR, at the PT NMR location, it was mined by heavy equipment. Then the heavy equipment brings the gold ore that was mined using this heavy machine, a truck, takes it to the crusher area… to this crusher area for the crushing process. So in the crusher area the gold ore will be crushed. The capacity of this crusher is small, so sometimes the gold ore is stored, is stocked to be crushed at a later time. So from the crusher the gold ore is then conveyed on a conveyer belt like this into the plant area to be rolled. So in the plant the gold ore is ....

LMPP:
So what was previously outside, from the mine, is now in the plant?

DS:
Enters the plant.

LMPP:
Good.

DS:
From the mine then into the. In the plant it will undergo a rolling process in which we have two rolling systems: the coarse rolling, in which the material will be rolled to a size of approximately 800 microns, and after that is achieved it will continue to the fine rolling, the second rolling. The fine rolling is done with the aid of steel, steel balls. So steel balls are put in the rolling machines to make the material finer. In the rolling machine the [particle size of the] material will be reduced to about 70 microns, and then sent on to the next system where the material is baked, baked in a roaster, in which the temperature is about 580 degrees celsius. The resulting gas from this process is sent into what is called a mercury scrubber. This gas, which contains mercury, enters the mercury scrubber. Meanwhile, the burned material that was roasted earlier will enter the next installation, where it will be given additional water. So, the gas part which enters, which is produced from the roaster earlier, from the roasting installation, will be precipitated into the form of calomel mercury [Mercury Chloride]. So actually the point of primary concern in the PT NMR operation for mercury is not in the tailing material, but in the gas, because we have a roasting process at 580 degrees celsius.

LMPP:
And the mercury that comes from the minerals is not something which is added?

DS:
Correct.

LMPP:
Good.

DS:
It comes from the minerals, because in the process that I explained earlier the minerals can be broken down in three [ways] – by heat, acid and air. So, because it is hot it can break down the minerals, but because of that we use a mercury scrubber because our primary concern is the air. Then the precipitation process will produce what is called calomel, become Hg2Cl2. This calomel will become B3 waste that we send to PPLI. 

LMPP:
Just a moment. Isn’t it more dangerous for that mercury to be released into the air, actually, not what was processed?

DS:
That is our concern, yes. 

LMPP:
And the process [to prevent that] was the safeguard that you just explained?

DS:
Yes.

LMPP:
Good.

DS:
Because actually we are more concerned about safeguarding the air, because the workers and the people who live in the area are very… 

LMPP:
Susceptible?

DS:
It is important to do that first. If the mercury scrubber process is not done… Within the mercury scrubber calomel is produced, so we send the calomel to the B3 waste treatment installation in Indonesia, called PPLI.

LMPP:
Yes.

DS:
So then the material containing gold undergoes a cooling process, because it got hot when it was burned. It is cooled in a thickener, it is called, then adding water, then adding cyanide. So in the process of obtaining gold we actually use cyanide, not mercury like the general public [artisan miners]. In the process of obtaining gold we continue with the leaching process, how it is more commonly known, or pelindian [leaching]. In this process water and cyanide are mixed, and then to obtain gold, to capture the gold, carbon is passed through. So carbon or coal is passed through to bond the gold, so the gold which is bonded enters the gold pouring space. In the gold pouring room, the cyanide which remains will be recycled into the leaching location earlier, and the gold will be smelted. So this is the process [which produces] up to 90% [pure] gold bars, which will later be purified in the government installation, PT Logam Mulia, in Jakarta. So, in producing the gold, the other minerals, in this instance the tailings, which do not contain gold are channeled into a tank, which is called the detoxification process. So in this detoxification process, in the first tank the cyanide is broken down. Cyanide consists of the element C and the element N, so the elements C and N are broken down so that they are C on its own, and N on its own. So in simple terms that’s what is done, what I can explain in simple terms the process for breaking down cyanide. Then we also have a process to precipitate arsenic. So [there is] the possibility that arsenic is still in the solution, uh, contained in the tailing solution, and that is precipitated with copper ferrite sulphate to become arsenic, arsenopyrite, returning to a form which is more…

LMPP:
What is precipitation? What do you mean by precipitation?

DS:
The process of settling down.

LMPP:
To precipitate.

DS:
So [the arsenic] in the liquid [part of the tailing] is given a certain solution to bond it so that it settles into a stable form, a stable mineral state. 

LMPP:
Good.

DS:
So, after the process of arsenic precipitation there is the process of settling down the mercury. The mercury is compounded with sulfide to become HgS again, and only then is it placed on the sea bed. That is the detoxification process. 

LMPP:
Can you show us the placement on the sea bed, the slide earlier?

DS:
Earlier, if I may, I want to show how, after the detoxification process, we place the tailings on the sea bed. 

LMPP:
So after the detoxification process [the tailings are] placed on the sea bed?

DS:
Yes.

LMPP:
With a mechanized system to ensure that there are no dangers to the environment. 

DS:
Yes.

LMPP:
Good.

DS:
After the detoxification process is completed, the tailings are placed on the sea bed. So the pipe which flows to the edge of the beach at Buyat Bay, that pipe is on the sea floor surface, beginning from the beach, at the edge of Buyat Bay it enters Buyat Bay, uh, to the bottom of Buyat Bay, above the sea floor. So that pipe enters the sea for about one kilometer. So, since 1996 we have placed the tailings this way, as animated here, and we place the tailings, uh... this animation was made based on survey data results that were made and we published in the RKL/RPL. So from 1996-2004 the tailings have settled as such. So at the end of 2004 we measured the tailings, [and it has covered] an area of about 700 meters, 700 meters in length and about 400 meters wide, so 700 by 400 meters in area where the tailings were placed, with a highest point near the mouth of the tailings of about 10.5 meters. That is according to the RKL/RPL results that we carried out. So this is the system we use and we monitor the tailings at the bottom of Buyat Bay continuosly from year to year.

LMPP:
Earlier there was a kind of machine before [it gets to] the sea, at the beginning of the animations. What is the function of that, at the beginning, before it enters the sea?

DS:
That is called the choke station. Actually, its function is to reduce the pressure. So, because we know that the location of PT NMR is on a hill, and at the time there was also a pumping system so that the tailing entered and did not cause extreme damage when it entered the sea bed. That is why there is a choke station. So the U function is so that we can close the pipe in the middle so that it goes up, the tailing goes up, and reduces the pressure. We could close the second pipe so that it goes further up. We have a monitoring system that can directly monitor the pressure [at] several [points] to make sure it is correct so that it [the tailings] do not damage the dynamics, flow and so forth on the sea bed. 

LMPP:
What is the purpose of that?

DS:
The purpose is to reduce the pressure from the tailings entering the sea bed that could make the tailings rise up or make the tailings spread out farther than we estimated.

LMPP:
So it means a safeguard, yeah? So that it does not endanger the environment, yes?

DS:
Yes.

LMPP:
Concerning the tailings, can you explain... if you can, please explain... of the tailings placed in the sea, how much is allowed to be placed there, and in fact how much has been placed? Is it more or less [than permitted]?

DS:
Yes, it might be simpler for me to explain using the next slide. So, we are allowed to dispose of at least [sic, most?] 5,000 square meters of tailings, 5,000 cubic meters per day, with a concentration like this... so we are allowed to place 5,000 cubic meters of tailings...

LMPP:
And [the amount] in fact?

DS:
In fact what we have done until now, based on the actual concentrations... we are allowed to dispose of or place tailings with mercury content of less than 58.2 kilograms from the time we were granted permission until we finished production. So, 5,000 cubic meters times the allowable mercury concentration, so actually we may place up to 58.2 kilograms of [mercury in the] tailings. But for the entire time of production, what I reported in the RKL/RPL, what we measured and placed on the sea bed was only 5.98 kilograms, more or less, from 2000-2004, even though we are actually allowed 58.2 [kilograms]. That means we have only placed 10% of the allowed [amount] during the period of operations. That is for mercury, for example. 

LMPP:
What is in blue is the total amount of tailings?

DS:
That is what we did, our total tailings. 

LMPP:
The one in blue?

DS:
Yes.

LMPP:
The one...

DS:
The mercury content of the tailings we placed on the sea bed out of the allowable [amount].

LMPP:
Oh, that is the concentration of mercury, not the tailings, yes, the volume of tailings?

DS:
Yes, the volume of tailings we are allowed to place is 5,000 per... 5,000 cubic meters per day.  

LMPP:
In fact how much [did PT NMR dispose of]?

DS:
In fact we only placed, uh, about 2,000 cubic meters per day. 

LMPP:
So not even half. 

DS:
No, not even half. 

LMPP:
Of that which is permitted. 

DS:
Which is permitted.

LMPP:
Uh...

DS:
With this concentration. 

LMPP:
Good. So that means far less. 

DS:
Yes.

LMPP:
Let me continue, perhaps in connection with Sonny Keraf’s letter earlier, which was shown earlier regarding the ERA. In the indictment, it says that PT NMR did not conduct an ERA in accordance with Sonny Keraf’s letter. Let me begin by... could it be shown what does it say about the ERA in Sonny Keraf’s letter?

DS:
I have the letter, so perhaps I can read from the letter. 

LMPP:
You may, if you would like to read from the letter. Please. That which is related to the ERA. What does it say in regards to the ERA in the letter, as far as you know?

DS:
Yes, PT NMR must carry out an ERA study. 

LMPP:
In the letter, does it say that it must be like this and must be like that, must be like that? Are there requirements there?

DS:
There are not. We were simply asked to conduct an Ecological Risk Assessment, or ERA. 

LMPP:
Is that all it says there?

DS:
Yes, yes.

LMPP:
And concerning the relevant agencies?

DS:
With the relevant agencies, it says that it must involve the relevant agencies, such as the office of the State Minister of the Environment, the Environmental Impact Control Board [Bapedal], and so forth in [point] number 2 in the letter.

LMPP:
Involve...

J III:
In implementation, yes, the implementation was to involve several agencies?

DS:
Yes, yes.

LMPP:
In implementing the ERA?

DS:
Yes.

LMPP:
Good, good. Did the ERA study have to be conducted within a specific period of time?

DS:
It says here that it had to be completed in six months. 

LMPP:
In six months. Was that the only [letter] related to the ERA that was sent by the Ministry of the Environment or the government, in this cased the Ministry of the Environment, to PT NMR?

DS:
Yes, this…

LMPP:
So that was all that is in the letter?

DS:
Yes.

LMPP:
So it did not, for example, indicate the regulations or stipulations that had to be followed?

DS:
Not as far as I know. 

LMPP:
So there was only this letter. Good. 

DS:
Yes.

LMPP:
Now I want to continue my questioning. Was the ERA study carried out within the time specified in the letter?

DS:
Yes, PT NMR completed the ERA study as specified, but the ERA study was actually conducted by two consultants for PT NMR. 

LMPP:
I will ask [about that] later, but was it conducted?

DS:
Yes, we did it. 

LMPP:
Within the specified period of time?

DS:
Yes, and we sent it to the Minister of Environment, and the Head of the Environmental Impact Control Board [Bapedal] at the time. 

LMPP:
So the ERA mentioned in the letter was already sent to the government?

DS:
Yes, yes.

LMPP:
Was it sent formally or informally?

DS:
Formally. Perhaps I can...

LMPP:
Formally, meaning it was sent with a formal letter?

DS:
With a letter.

LMPP:
Can you show that to this court?

DS:
So, this is an example of the letter we sent on 11 January, in accordance with the time limit specified for PT NMR to complete the ERA study. 

LMPP:
The ERA document was sent on 11 January 2001. Is that date still within the time frame specified in the letter?

DS:
Yes, this was the last day of the time frame mentioned in the letter. 

LMPP:
So that was the letter by which it was sent, yes? Can you show us the ERA study that was conducted?

DS:
This is the document, an example of the front cover of the ERA study document. 

LMPP:
That was carried out. 

DS:
That was carried out by PT NMR. 

LMPP:
Earlier you began to explain that [the study] was conducted by Shephard Miller and LIPI. Are they the people who did it?

DS:
Yes, they worked together, that is the Oceanography Institute of the Indonesian Academy of Sciences worked with Shephard Miller from Colorado, in the United States, to conduct the ERA study. 

LMPP:
So at the time specified in the letter the ERA study was carried out by an environmental consultant and the Indonesian Academy of Sciences?

DS:
Yes.

LMPP:
In this case the Oceanography Institute?

DS:
Yes.

LMPP:
Which is under the Indonesian Academy of Sciences?

DS:
Yes.

LMPP:
This is what was submitted with the cover letter earlier?

DS:
With the cover letter [we saw] earlier.

LMPP:
So, after this was submitted, did PT NMR ever receive a letter in response or acknowledgement of having submitted the ERA study results?

DS:
We received an invitation to discuss it, but then...

LMPP:
No. Was there a response to this?

DS:
There was no official response. 

LMPP:
Yes, that was my question. 

DS:
There was never an official response concerning the results of the ERA study. 

LMPP:
So after this was submitted, there was no letter officially giving a response to the submission of the ERA study?

DS:
There was not.

LMPP:
Until today?

DS:
Until today.

J III:
Wait a minute. There is something I want to ask. I relate this… I want to take advantage of this while I remember. In the last session there was witness testimony about the ERA study. There was some kind of rejection of the document there, and at the time, if I’m not mistaken. Later we’ll check about the deadline on that, why six months was set. They said it was to cover two seasons, or something, the other day when we examined that witness. Can that witness’ explanation later be used to counter this one’s explanation, that at the time it was delayed [because] some piece of equipment had to be brought from the United States, and so on. What does that contrast your explanation in the session today?

DS:
It is like this, Your Honor. The ERA study was carried out based on existing data, data in the possession of PT NMR in the RKL/RPL since we began conducting the environmental data collection for the RKL/RPL. So the data we used in the ERA study was [data] from 1995-2000. So all seasons were represented in the data. What needed to be checked – this is what I knew at the time – what needed to be checked was to confirm if the data that we wanted to use was valid or not. In the letter it didn’t say that the six months was to cover two seasons, because that wasn’t possible. Because the procedures for this consultant were that we had to work with LIPI, and working with LIPI takes time. That also takes time. And then Shepard Miller had to get permission…

J III:
Yes, that’s why I connected it to your explanation earlier. Did it exceed the deadline or at the time did [PT NMR] ask for additional time for these reasons, or not?

DS:
No, it did not exceed the time limit, Your Honor. We submitted it on the 11th. 

J III:
This would be important later for, um... contradicting the other witness’ explanation. This is important because at the last session there was something, yes, about some sort of something that I didn’t really understand the term... was it rejection or what... but at the time, the requirements that had to be involved were not all there. Was that true or not, at the time?

DS:
So...

J III:
You showed something in that earlier, right? That it had to involve several agencies. Was that done or not?

DS:
What we understood, by conducting the ERA study was that the ERA study had to be conducted by PT NMR, and when we presented the results the discussion involved those agencies. 

J III:
It was mentioned in that order, right, that in conducting the ERA study, who had to be involved?

DS:
Agencies...

[recording stops]

DS:
Universities, public figures.

J III:
Was that done?

DS:
In the discussion with them. 

J III:
So the interpretation can be different, huh? In the discussion or in carrying out the ERA study, yeah? So we’ll study the document again later – whether those agencies were to be involved in conducting the ERA study or involved in discussing the ERA study that was conducted by Shephard Miller with LIPI, and only then presented to the agencies mentioned in the order to conduct the ERA study. 

LMPP:
Good. Can [we] continue, Your Honor? A little more about the ERA. Before the ERA study report was finished and submitted to the government, in this case the Ministry of the Environment, at the deadline that was specified, that being January 11, which was done by Shepherd Miller together with LIPI, was there a process before the final ERA, meaning that the report was made, that involved agencies or related parties?

DS:
Yes, since we... before the ERA was made, we first made terms of reference. Although there weren’t any, because actually we didn’t know the legislation concerning the ERA, but we followed the AMDAL. We first made terms of reference, and we submitted those terms of reference to, uh… we presented them to Bapedal ([within the] Ministry of the Environment) at the time. Those terms of reference were approved, were give the green light, and then we conducted the ERA.

LMPP:
During the discussion of the terms of reference, who was involved?

DS:
The agencies... so we were invited by Bapedal to discuss this. We submitted the terms of reference to the Bapedal, Bapedal invited us to discuss the terms of reference in the region and they invited…

LMPP:
Oh, so then Bapedal took charge?

DS:
Yes.

LMPP:
So then Bapedal took charge of holding the discussion when the terms of reference were submitted, and the related agencies were invited by Bapedal?

DS:
Yes.

LMPP:
So it was discussed?

DS:
Yes, and I attended at the time. 

LMPP:
Were the terms of reference approved?

DS:
Yes.

LMPP:
And then the study was conducted by Shepherd Miller?

DS:
Yes, then it was conducted by Shepherd Miller. 

LMPP:
Was this consultant also approved by the government to conduct the ERA study?

DS:
Yes, based on their regulations, he first had to be approved by the government. So Shepherd Miller had to be registered with the Department of Mining and Energy because it worked in the mining and energy sector, and this contractor was registered in the department. 

LMPP:
So, these terms of reference followed the AMDAL process. So the terms of reference were made, they were accepted by Bapedal. Bapedal held a discussion and invited related agencies. Can you remember who the related agencies were? Were they all covered in the letter from Sonny Keraf?

DS:
It is, it is in the letter. He invited universities, the Governor, in this case the related agencies under the Governor, and the Department of Mining. That is what I recall. 

LMPP:
So all of the agencies mentioned in the letter were invited by Bapedal?

DS:
Yes, but at the time of the discussion I did not see any NGOs.

LMPP:
But those who did it…

DS:
Bapedal invited them. 

LMPP:
Bapedal itself is the one who invited them?

DS:
Yes.

LMPP:
Good. And then Shepherd Miller was approved, and he was registered as a consultant who could conduct this?

DS:
Yes, at the Department of Mining.

LMPP:
Including with the Indonesian Academy of Sciences?

DS:
Yes.

LMPP:
So, I want to ask: earlier it was said that [you] used data from the RKL/RPL. Does the data in the RKL cover all seasons?

DS:
Yes, the RKL/RPL is based on quarterly data that we took, so every month of the year is represented in the data. The seasons are definitely represented because in Indonesia there are only two seasons, which we know as the dry season and the rainy season. So, those two seasons are represented in all of the data that we entered into the ERA study, because it wasn’t data for a single year but data from 1994-2000.

LMPP:
So the data exceeded a year, yes. So, in other words, the seasons in Indonesia were already covered in…

DS:
In the ERA study. 

LMPP:
In the ERA study. So, including also, whatwasit, the relevant agencies mentioned in the letter when the terms of references was discussed Bapedal had also invited these relevant agencies?

DS:
Yes.

LMPP:
So, relating to this uncommon protocol which, did PT NMR ever receive a common protocol for conducting the ERA study?

DS:
It was even…

LMPP:
Other than that letter?

DS:
Never. We even took the initiative to submit what had to be done in the ERA study to the government. This is what an ERA actually is, because as far as we know, based on the results from there [?], no other agency or company has ever conducted an ERA in Indonesia except for PT NMR.

LMPP:
I see. So this was not a customary practice, in accordance with what was customary, there was nothing like it, right?

DS:
No. We were the ones who sent the proposal, Sir…

LMPP:
Sent it with what is referred to as the terms of reference, and then [you conducted] the study on your own, yes?

DS:
Yes.

LMPP:
And up until now there has not been a rejection nor an answer to the letter that you submitted officially?

DS:
Not that I’ve seen. 

LMPP:
Good. I will continue with what… my last question, which is related to B3. But before that, there is a question I forgot, which is related to the sediment pond, earlier, in connection with the first point earlier… In the indictment it says that PT NMR’s sediment pond has polluted Buyat River. Now, can you explain what is meant by the sediment pond? Can you explain if that did in fact pollute Buyat River?

DS:
First, the sediment pond is at the mine location and does not have any connection to the operations in the plant, the operations in the plant where the tailings are discharged and flow through the pipe that enters Buyat Bay. Meanwhile, actually, the primary function of the sediment pond is to control erosion, to deposit sediment that enters, that is carried by water at the mine location, because the mine location is active, so there is denudation of the area in the mine location. So, if the mine location is rained on or if water from a spring carries sediment into the area, before the flow of sediment from the mine enters the area of the river below it, we made a sediment pond. So the sendiment pond is like this, the sediment pond is below our mining area, so when we mine denudation takes place here. So that the erosion does not enter the river below, we made a sediment pond. There is a dam here. This dam is 2-3 meters high in the direction of the valley below here. Here the flow of water from the mine will enter the tip of the sediment pond and then there is a process of sedimentation before the water exits in the area of the river below. The flow of the Buyat River is below. So, the sediment pond does not have any connection to the detoxification process or the processing process in the factory. This is the original picture. This is an aerial picture at the time the sediment pond was active. This is our mining area. The flow of water enters here and will flow to this area below, where the Buyat River is below. So the sediment pond is like in this picture. If we take a photograph from below looking up, the sediment pond will be here. The flow of water from the mine will enter from behind this area. There is no sediment pond at present. Earlier… at this time the sediment pond, because we have already started reclamation of this area, according to [its] function of the sediment pond is for sedimentation until revegetation begins, [then] completed and succeeded, so the sediment pond was replanted because there is no longer a flow of water bringing a lot of sediment material into the area below. 

LMPP:
So the sediment pond is not related to the plant activities and the sediment pond is there precisely to prevent erosion around the plant, so that run-off doesn’t take place haphazardly. 

DS:
Right.

LMPP:
So it is held for the time being in the sediment pond, right?

DS:
To put it simply, perhaps it’s like this, Sir. The sediment pond is for the flow of water from above the mine to enter the area of the sediment pond in the back, because it carries sediment, so this sediment material will settle in the sediment pond before it exits through the embankment of the sediment pond in front. The sediment pond is about 5 hectares in area, so the sedimentation process takes place, then the flow of cleaner water will exit to the area of the Buyat River. Actually, the function of the sediment pond is more physical, to prevent erosion into the river below. 

LMPP:
I see. Would every modern mine do the same thing?

DS:
Yes, every mine. And the Department of Mining and Energy has already issued a Ministerial Decree requiring this since 1996. There is a Ministerial Decree on controlling erosion with a sediment pond. 

LMPP:
Good. Is there anything in the AMDAL about this sediment pond?

DS:
Yes, in the AMDAL we stated that there will be a sediment pond. 

LMPP:
So, the last thing from me related to B3. The previous witnesses called by the Public Prosecutor stated that the tailings are B3. Something like that, if I’m not mistaken. My question is: is there a letter, let’s say from the government, that states what the witnesses called by the Public Prosecutor have said, that the tailings are B3? And second, are tailings actually B3? Can you explain this to the court?

DS:
In the AMDAL, we already stated that tailings are not B3 and there are no regulations at that time stating that tailings are B3 waste. But then in 1999 GR No. 19 was issued, replacing the GR from 1994 on B3 waste. Then this GR was replaced by PP No. 85/1999, where it says in article 1 passage 5, the ammended GR No.85/1999 which states that the list of waste and the code, this waste is declared as B3 waste after testing by a toxicity characteristic leaching procedure, or TCLP, and or testing of characteristics. I am quoting this from paragraph 1, passage 5 of GR No. 85. In this regulation there is Table 2, in which it states that tailings enter the list of waste with the code D 222. So, because tailings were coded D 222 in the table, PT NMR then conducted a TCLP test to see if it could be declared as B3 waste. 

LMPP:
So, based on the regulation that says that it could be declared B3 waste, meaning that tailings can be said to be B3 waste according to the test earlier and/or TCLP, and/or characteristics tests. The words ‘and/or’ mean ‘or could also be’, meaning could be one of these tests, right? Not ‘and,’ [but] ‘and or’. And earlier you said that PT NMR already conducted the TCLP test, correct?

DS:
Yes.

LMPP:
Can you show the court the test that was conducted?

DS:
Perhaps so that we can be clearer about this, I should explain what is the TCLP test. I want to try to explain what the TCLP test is iaccording to the existing regulations, why PT NMR had to conduct a TCLP test. Because the TCLP test is also important for our tailing processing sistem. So we conducted the TCLP test. The TCLP test is a procedure where tailings are conditioned in pH that is very acidic – pH 2.5 – so it might be about 10,000 times the level of sea water, so it is an extreme condition. Then, if in this extreme condition the tailing exceeds the limitations, it might also be able to do that in the sea, but if in the extreme conditions it doesn’t exceed the limitations, it would definitely not exceed in non-extreme conditions. So, we did the TCLP test in the ALS Laboratory, where the TCLP would be... what’s it called, the tailing would be turned over up and down, spun for 24 hours, so that it was really in very extreme conditions, because these vials, based on the TCLP procedure, will be spun around for 24 hours. So, from the time the idea for the government regulation was discussed in 1997 about changing GR 98, since the idea of changing 98 in 1997, we had already conducted the TCLP test, even though there was not yet a regulation. But because there was the idea of changing [the regulation], we conducted the TCLP test for all tailings up to 2001. So the TCLP test we conducted is the standard according to GR No. 85 year…

LMPP:
That you quoted earlier?

DS:
Yes.

LMPP:
The one you quoted earlier?

DS:
The one quoted. This is the standared, this is the TCLP test. 

LMPP:
The red one here, yes?

DS:
Yes.

LMPP:
Good.

DS:
This shows that all of the TCLP tests that we conducted were below the standard set by GR 85. The GR 85 standard, uh… GR 85/1999 are the same, actually, with the standard in GR 18/1994. So, we did that continuosly, both before the regulation was issued as well as after the regulation was issued. Then we conducted statistical tests of our analysis, of the TCLP test analysis results. The statistical analysis would show if there was a possibility at some point the TCLP test would be higher than the standard. And we found that according to the statistical test, it was not possible for the tailings to surpass the standard from the TCLP set by the government. 

LMPP:
So that was done by PT NMR, yes. So the TCLP test, following the stipulations earlier, and the results were that it could not be classified as B3. Is that right?

DS:
Yes, that is what we did… the tests we did to prove that the tailings were not B3 waste. 

LMPP:
It is not B3 waste. And that began in what year until what year?

DS:
From 1997… from when there was still discussion about changing GR 94 to become GR 1999. Since there was talk of changing it, we have already been conducting TCLP tests, and we did it until the GR was passed, until 2001 we conducted the tests. 

LMPP:
So even before the GR was applicable?

DS:
Yes.

LMPP:
Good. So that is what PT NMR did. My question is: are there any parties other than PT NMR that did the same thing? And with what results?

DS:
There was. In 1999 there was research based on a letter from the Deputy Governor of North Sulawesi, that was in 1999, to see two things: to see what was happening in the sea and to see the solid waste in the PT NMR tailings. The conclusions of this team found that their testing results of the PT NMR solid waste, the TCLP results, were below the quality standard limits according to GR 18/1999. So this team also proved that the TCLP test [results] did not exceed the set limits, so the solid waste from PT NMR was not a B3 waste. There is a report on that. 

LMPP:
So the research related to the question of whether the tailings were B3 waste that was conducted by PT NMR were confirmed, meaning it was retested and the results were the same as those found by the North Sulawesi Regional Government Integrated Team, based on the letter of duty. So it means this was formal, right?

DS:
Yes.

LMPP:
From the North Sulawesi Government, good. Alright, so from your explanation, this means that what PT NMR had been doing actually always paid attention to the regulations concerning the environment?

DS:
Yes.

LMPP:
Good. And second, the detoxification process mentioned earlier, that was already mechanized and there were no hands that could intervene, right?

DS:
No, because that is a closed process, a closed process that, that had to be done, and it couldn’t go anywhere other than Buyat Bay. 

LMPP:
Good. Your Honor, I have finished my questions for the Witness for now.

J III:
We invite the Legal Counsel for Defendant II [to ask questions].

MK:
Thank you, Your Honors. I only have one question. Earlier the Witness explained that in 2000-2002, you held the position of Environmental Superintendent, correct?

DS:
From 1998-2002.

MK:
From 1998-2002 your position was Environmental Superintendent?

DS:
Yes.

MK:
In response to the Panel’s question earlier, you explained that there are two departments – the first being the Metallurgy Department which is responsible for processing in the plant?

DS:
Correct.

MK:
Right. And then the Environmental Department, where from 1998-2002 you supervised or monitored the environment around the plant, correct?

DS:
Yes, that is correct.

MK:
Right. During the time you monitored the environment, earlier it was mentioned that there was a spike in the plant, correct?

DS:
In the plant.

MK:
Did you, did your department, where you were the Superintendent, also perform or take samples from the environment?

DS:
Yes, we did that. We took samples from the environment. 

MK:
Took samples from the environment. Did any of the results from those sample exceed the established limits?

DS:
In our monitoring of the sea environment, there were not any samples that exceeded the limits allowed in the AMDAL. 

MK:
So there weren’t any from the samples that were analyzed. Where were they analyzed? In an outside laboratory?

DS:
An outside laboratory analyzed them. 

MK:
An outsdie independent [laboratory]?

DS:
Yes, an outside independent laboratory. 

MK:
So from the samples analyzed in an independent outside laboratory there were never any results that showed that the set limits had been exceeded?

DS:
No, there were not.

MK:
Right. Okay. One more from me about B3. From your explanation about B3, even if the tailings from PT NMR were B3 waste, would the government allow those tailings to be disposed of in the environment?

DS:
No, no, that is not possible.

MK:
Not possible.

DS:
Because there is no mechanism to allow B3 waste tailings to be placed in the environment. 

MK:
There is no mechanism for B3 waste to be placed in the environment?

DS:
Yes, because GR No. 18/1999 only says that B3 waste may be transported, processed, and stored. 

MK:
So based on that there is only a mechanism for transporting, processing and storage. [But] not for placement in the environment, right?

DS:
Yes, there is no disposal. 

MK:
There is no disposal in the environment. Thank you, Your Honor, perhaps my partner will continue. 

PS:
Your Honor, with your permission I will continue the questioning. Earlier you showed using an animation form how production takes place, but I did not see the role of humans in that process. Actually, in the PT NMR operational system, is… how… can you tell us about what is the mining mechanism with regards to the role of people in controlling the operations?

DS:
Yes. The role of operators, or humans, in the production process is actually... the production process is all part of a system, all done by an automated system. So it can all be controlled from a room called the control room. In the control room, there are several panels that turn the process on and off. If anything happens, that process is usually done from the control room. The role of humans is how to operate the process in the control room. Not much is done directly in each tank or each place for the activities, but it can all be monitoried from one room called the control room. 

PS:
So that is a systemic mechanism that is worked by machines and humans only control it from the control room?

DS:
Yes.

PS:
What medium is that done by?


DS:
And everything is recorded in a… what is done by the operator is recorded in the data, the data system. So if he makes a mistake or does something incorrectly, that will be recorded in the data in the system. 

PS:
Does that mean that you use a computer as a monitoring tool?

DS:
Yes, it uses a computer[ized] system, but the computer system is not like we know now, it is a more complex computer system, with denser technology. 

PS:
Good. If now in this court session we are more focused on the production process as it is related to the environment, but in general we all know that the mining process is related to various activities and areas of expertise in the plant. So my question is: if there is a program, and the process shown on the monitor screen is not in accord with the lines that have been taken or determined by the company… if I am not mistaken, earlier you said if there is an activity that goes awry and slows down production, could you now explain the mechanism for issuing an instructino to slow down production?

DS:
The mechanism in the PT NMR Standard Operationing Procedures for slowing down production is for there to be reporting, in stages, from the Field Operator to the Supervisor to the Superintendent, that is the shift on duty, then the Superintendent who is on duty on the shift, and the Manager of the relevant department decides if production is to be slowed down, but to halt production, that must be decided by the Technical Head. 

PS:
If the detoxification work process it is not like… or from the room control it shows that there are indications that the detoxification process has not gone according to plan or has changed or gone awry from plans, who will first make a report and who is the final person to make a decision about actions that may be taken in each condition that is reported?

DS:
In the PT NMR procedures, the person who will take action first is the Supervisor or the shift Superintendent at the time. [The decision] to stop the activity, that has to be made by the Technical Head. The last person who decides whether to stop or not is the Mining Technical Head or General Manager of PT NMR. 

PS:
If I didn’t get this wrong, if I can summarize your explanation, at the maximum [level] where the plant is shut down, the Technical Head level would be sufficient?

DS:
Yes, the Technical Head. 

PS:
In your experience before production in 1996 – you have been involved since 1995 and today you are present in this court session – has there ever been a meeting or a discussion by the Technical Head to those below, to those at lower levels, because something was decided related to the results of detoxification not having gone according to plan? Was there ever an occurrence like that?

DS:
So the decision…

PS:
Before you answer, I want to remind you that you are under oath and to speak honestly, whoever you are. Have you yourself, or have you seen or known, that there was ever a meeting at PT NMR about an operational failure that was taken to the Technical Head?

DS:
In meetings, the Technical Head is the one to decide to stop production or not. After stopping [production], he reports to his superior. I wouldn’t know about that for certain. 

PS:
That is in principle [normative]. I understand and you already explained that. 

[recording stops]

PS:
… PT NMR, did that ever [happen or] not?

DS:
Never. 

PS:
Never.

DS:
So that was once decided in the Environmental [Department], the Technical Chief. 

X1:
Continuing. Have you ever seen or witnessed or known the Technical Chief to stop factory activities because of a detoxification failure or deviation in the detoxification process?

DS:
There has never been a failure in detoxification, but the plant did stop  several times. 

PS:
What I asked was not about stopping the plant because [PT NMR] wanted to change the dynamo [generator]. I want to remind you again… my question is clear, regarding the detoxification process. Have…

DS:
Never.

PS:
Never. Do you mean to say that as long as PT NMR was in production, and you handled the environmental field? That PT NMR never experienced a detoxification failure and always carried out work according to the prescribed standards?

DS:
Yes, according to the goals. We never experienced what’s called a detoxification failure. 

PS:
My next question: Do you have standard operational [procedures] that you follow in the detoxification process?

DS:
There are.

PS:
Are those standard operational [procedures] for detoxification also the standard operational [procedures] in the production field elsewhere?

DS:
I don’t know about other places. But those at PT NMR…

PS:
Meaning that each, each department has its own standards. But within PT NMR’s overall operational standards, correct?

DS:
Yes.

PS:
If a deviation occurs that is not… [unclear]. The ABCD that I read earlier, is there?

DS:
Yes. May I… [unclear]

PS:
Your Honor, I ask for permission. I see that there is a rectangle [drawn in the illustration] what area is that in the sea at the end of the pipe. Why is that rectangle there? I see ….

DS:
So, so, in the AMDAL that rectangular area is called the mixing zone. 

PS:
In the AMDAL?

DS:
Yes.

PS:
So everything, since before operation, what is meant by the mixing zone is that?

DS:
Yes, this.

PS:
The one with the A B C D E?

DS:
Yes, precisely here. 

PS:
Why does there have to be a certain area called… and what is the meaning of mixing zone, or ‘daerah percampuran’?

DS:
So the mixing zone here means, in this area it is thought there will be active mixing of the tailings placed on the sea bed and sea water. 

PS:
In other words, are you trying to say the mixing zone is the area measured to know the environmental impact?

DS:
Correct. So this area is where we focus our attention, how to carry out observations, monitoring in this area. 

PS:
Because that is the agreement between PT NMR and the party that gave permission, like the government, in the AMDAL. That is the mixing zone. Correct? 

DS:
Yes. This is based on analysis from…

PS:
So it seems that in order to determine the environmental conditions you cannot take a sample from the pipe outlet? 

DS:
Right. First, you can’t do that. Second, it is very difficult because how could we take a sample from the pipe outlet.

PS:
It is always difficult. That isn’t my question. The agreement in the AMDAL… there was a witness, the Head, Head, Head of the AMDAL Commission, who said that the AMDAL is an agreement between PT NMR and the government. I try to use that term. So in order to measure what the impact is from the effluence, the stuff that comes out of the factory into the environment, let’s say the sea, that cannot be measured from the pipe outlet, but must be in the mixing zone. Is that the meaning or what? Or did I get it wrong,  perhaps?

DS:
Yes, that is what it means. So in this mixing zone…

PP1:
Your Honors, I object. We [should be] asking [questions], not making statements that seem to direct the witness. Thank you, Your Honor. 

J III:
Yes, change [the question], Counsel. So don’t dictate from whatisit. So don’t draw conclusions and then ask the witness for confirmation. So I ask that you ask a question, like that. 

PS:
Fine. So you know that the quadrangle is the mixing zone?

DS:
Yes, I know that. 

PS:
And do you know the purpose of the mixing zone?

DS:
Yes, I know, because this is the place where we take sea water quality measurements.

PS:
Why use that as the measure? Why not take the measurements further away?

DS:
Because we estimate that the primary impact of the placement of tailings is in this area. 

PS:
Is that correct?

DS:
Yes.

PS:
Please have a seat. Earlier you touched on the ERA study. You already testified here, under oath, that the ERA study was submitted. When you… to what extent were you involved in discussions about the letter concerning the ERA study from Sonny Keraf?

DS:
I was involved in every discussion related to permits and the ERA study, from the ERA study as well as before the permit was issued. 

PS:
What do you think is the aim of this ERA study? What did you think, what did you experience … [that] after the ERA study was conducted, the permit would be issued? Or was it enough simply to do the ERA study?

DS:
What I understood at the time was that we were asked to conduct the ERA study to see if the values [environmental levels] permitted in the previous letter from Minister of Environment Sonny Keraf were in accordance [with the regulations] or were still too high or too low. So that is what I understood about doing the ERA study. Therefore, [I thought] that the ERA study would be able to confirm those figures. Would new numbers be found or would they still be the same numbers [as before]?

PS:
So there was no need for a permit, but [the study] would come up with figures. Were those figures subsequently issued [made public]?

DS:
Never. I never saw them. 

PS:
Up until now there has not been a decision from the government about the ERA study results?

DS:
Not yet.

PS:
Even though it says in point 5 of the ERA study. Can you read that out?

DS:
Point 5. Further determinations about the quality standards and disposal of tailing waste into Buyat Bay by PT NMR will be determined based on the results of risk assessment strudy in item 3. 

PS:
So they were to be set after the ERA study. Just for emphasis, I want to ask again: Did the person or agency who wrote the letter, after receiving the ERA study you mentioned earlier, issue standards?

DS:
No, never. I never saw them. 

PS:
Never saw them. Earlier you mentioned the date when the ERA study had to be handed over. In the work contract stipulations, there is a stipulation that if PT NMR needed approvals to conduct operations, within 90 days the government had to give approval or a response. If not, the government is considered to have given approval. My question: did the government ever send a letter to PT NMR to say that we do not agree with the ERA study or we did not receive your ERA study?

DS:
Never. I have never seen an official response from the government rejecting PT NMR’s ERA study. 

PS:
If there was no response or written reaction or notification which … because the request for the ERA study was made officially … earlier you said.

DS:
Correct.

PS:
With a letter?

DS:
Yes.

PS:
What did you hope, when the letter was sent, from the government?

DS:
Usually, like with other letters, we sent other requests to the Department of Mining or other agencies … to the Governor’s office … there was always a response, whether they granted permission or not. So we hoped there would be a response to the letter. 

PS:
And if there is something in the mining process or in the process of obtaining permits, that was communicated by letter. Correct? 

DS:
Yes, that is what we always do. 

PS:
If there was [something] in operational [sic] from … the Department of Mining would note in [a?] mining log, correct?

DS:
Yes, if they visited or inspected the mining area. 

PS:
Good. What does that mean? In writing, like that?

DS:
Yes, the mining log is in accordance with the Minister of Mining Decree, it is formal. That is like with [other] official correspondence that was entered in the mine log. 

PS:
Earlier you said that no letter was received from the government responding to the ERA study. Neither approval – because in fact there was no stipulation that it needed to be approved, nor a rejection or notice of not having received it. My question: As the environmental manager at PT NMR, what was on your mind when the government did not provide a reaction? What was on your mind at the time?

DS:
We continued to obey the letter and existing regulations. So we continued to do what we had been doing all along. 

PS:
Earlier you said that you thought that [it?] still applied … as submission or just continued to follow. Like that, yes?

DS:
Correct.

PS:
So that is correct?

DS:
Yes.

PS:
So that means that you continued to think that Sonny Keraf’s letter continued to apply until there was a new decision that was binding. Like that?

DS:
That is what we held to and that is what the RKL/RPL reports that we have done until now were based on. So up until now, until production ended, we continued to report the RKL/RPL based on the letter issued by Minister Sonny Keraf at the time. 

PS:
So that is what was in your head and your thinking as… and you were responsible for consolidating [sic] the compilation of the RKL/RPL?

DS:
Correct. So the Environmental Department at PT NMR also had the duty to compile all related reports from other departments, to be reported together in the RKL/RPL. So that included the Metallurgy Department reports about the detoxification process, which were sent to the Environmental Department, were sent together with the RKL/RPL to the relevant government agencies. 

PS:
Good. Let’s back up a little bit. When a deviation took place in detoxification or there were indications that showed that things had not gone as hoped, what were the factors that mayu have caused it that you knew about from discussions and heard about environmental management? Is there something that might have caused that, did you get it in the report?

DS:
What was generally reported by the Metallurgy Department concerned ore or gold mineral ore, mineral content in the mine, or of [the material] that entered the plant. In general, due to variations, it varied or there was very high variation between mineral… between the minerals that entered the factory, that is what sometimes became a hindrance for the Metallurgy Department when they conducted detoxification. 

PS:
Can you give an example of the kind of variation in the ore that would influence the detoxification results?

DS:
There are at least two kinds of ore at the PT NMR mine. One is called oxide, one is called sulfide. One is oxidized, one is not oxidized. So, there is also ore that comes in that has different arsenopyrite mineral levels. Some has arsenopyrite of only 200 ppm, some is 800 or even 1000 ppm. So the incoming ore that come into the  plant will influence how the detoxification is carried out. 

PS: 
I ask… I am not too clear on this. I … so that I do not misunderstand this, we are talking about B3 waste. Earlier you were of the opinion that Sonny Keraf’s letter permitted or allowed PT NMR to dispose of waste into the sea or to place waste in the sea. I am not clear. So what does that mean?

DS:
So, what I mean is, it isn’t possible to be given permission to dispose of tailings on the sea bed if the tailings are B3 waste. So, because the tailings were disposed of on the sea bed, it was permitted for them to be disposed of on the sea bed, then that means that the tailings were not B3 waste. If the tailings were B3 waste, then it isn’t possible to be given permission to dispose of them on the sea bed. 

PS:
Good. Let’s back up a little. When it got to the Technical Head… and you and your department never took [this?] to the Technical Head, yes, in the mining process, in which you are involved, did you ever receive a letter of reprimand from the Governor or the District Administrator, or from the central government?

DS:
Never. Never from the provincial government. 

PS:
Good. Let’s return to the problem of the AMDAL. Earlier you spoke about the important predictions in the AMDAL, which you were involved in composing the AMDAL, both from before the terms of reference until it was approved as the AMDAL. Were there predictions there about what would happen, for example, to the water, to the fish, or to the environment? Were there? If you said earlier that the AMDAL was a prediction. 

DS:
There are, there are. In the AMDAL there are predictions about what would happen to benthos on the sea floor, to the water quality, the sea water, where the tailings would be placed. There are predictions in the AMDAL. 

PS:
And were those predictions discussed at [with] the AMDAL commission?

DS:
Yes.

PS:
And after… and the AMDAL Commission consists of experts from Government Departments?

DS:
At the time, the AMDAL Commission… there was what was called the Central AMDAL Commission. The Central AMDAL Commission was in the Department of Mining. But the Central AMDAL Commission consisted of various other agencies. The agencies in this case… for the Central AMDAL Commission, included Bapedal, the Ministry of Environment, and other related Technical Departments. 

PS:
In other words, after the predictions about the important impacts on the environment in PT NMR’s mining plan were made by the experts at the AMDAL commission?

DS:
Yes, as far as I know. 

PS:
Is that correct?

DS:
Correct.

PS:
And what were their predicted results?

DS:
Those prediction results are in the AMDAL document – about what will happen in the sea, what will happen in the mining area, what will happen where the tailings are dumped. 

PS:
And after that was studied, the AMDAL approval was issued?

DS:
Yes, that’s what happened. 

PS:
What do you know about what is intended by the AMDAL approval of the predictions?

DS:
My understanding is that the AMDAL Commission approved the predicted impact that would occur with the mining system as well as the placement of the tailings on the sea bed. 

PS:
In other words, you thought that was environmentally appropriate?

HKIII:
I … like this, Legal Counsel … don’t repeat in other words, in other words … I think I have already reprimanded you several times. Don’t use that. That is for you conclusions in the defense. So don’t use words, with other words, as if they are your conclusions and you are asking the witness to verify them. So avoid that technique. 

PS:
Alright. The question in short: what were the predictions of the AMDAL commission with regards to the environment?

DS:
The prediction of the AMDAL Commission was that it would be as [predicted] in the AMDAL study. That’s what… So the AMDAL Commission agreed with the AMDAL study. 

PS:
Good. That is all of our questions, Your Honor. Perhaps my colleague will continue. 

HT:
Good. I…

HKIII:
If we can, let’s finish everything before the Friday prayers, yes. 

HT:
Just one question Your Honor. Earlier you… I want to hear about the ERA earlier… explanation based on Sonny Keraf’s letter. My question is simple. Where did the idea of the ERA come from? Did it just pop up in Sonny Keraf’s letter? Or do you know?

DS:
So, when Government Regulation Number 19/1999 emerged, in which it is required that permission be granted for each placement or disposal into the sea, so in 2000 PT NMR sent a letter to the Minister of Environment [and] the Head of Bapedal to obtain permission. Because in Government Regulation Number 19, it says that further regulations about permission will be made, will be made by in a Ministerial Decree. But those regulations did not yet exist. So we asked for instructions from the Minister of Environment [and] the Head of Bapedal at the time. In our letter to the Minister at the time… the regulation about Sea Pollution, Number 19, that came out in about October 1999. So, in April we… after discussions with the Minister, we sent a letter requesting permission. In that permit [sic, letter?] we said that PT NMR was committed to undertaking an environmental risk assessment for the tailing disposal system on the sea bed. We appended the planned outlines of the ERA study and hoped to received instructions from BAPEDAL for carrying this out. So the ERA study was at first our initiative. And we appended, what… that if permitted to conduct an ERA study, how we would proceed with the ERA study. We did that in… in April 2000. In July 2000, permission was granted together with [instructions?] that we had to conduct the ERA study. So in our thinking, what was meant by the ERA study was what we had proposed in our letter when we asked for permission in 2000, in April 2000. That is my understanding. 

HT:
Oh, I see. So the origin was from PT NMR itself? Before that, had PT NMR ever received a letter from the Ministry of Environment about the ERA study?

DS:
Never. 

HT:
Ok. Thank you. I think that is all, Your Honor. Thank you. 

PS:
Your Honor, we have one question. Earlier, [it was said that] the Technical Chief is the highest [person] responsible for the PT NMR operations. If, for example, a pipe cracked or cows in the area were caused to die, or fish died, who would be responsible for handling and overcoming that if that was to happen?

DS:
The Technical Head. The Technical Head would first of all have to give an order, and that would be done to stop activities. And in the Government Regulation, both in Number 99 from the Department of Mining, as well as 11, 12, 11 from the Department of Mining, also about the Environment, so after… within 24 hours after an incident the Technical Head could report within 24 yours. So it is not necessary to report immediately. And production could be stopped before reporting. If there was a dangerous occurrence like that. 

PS:
Good. Thank you. 

J III
We invite the prosecutors [to examine the Witness].

PP1:
Thank you Panel, we will continue questioning the Witness with your permission. Witness, you just spoke about things pertaining to AMDAL. You have said that… it was mentioned there about the alternatives for waste placement. It has also been mentioned that waste placement is on the sea floor and you have said that that area is a thermocline. What we would like to ask you first is, who suggested and determined the location where tailings would be placed, as you said, as specified in the AMDAL. Who determined and who proposed?

DS:
In… in the AMDAL… who compiled AMDAL is the AMDAL team, AMDAL writers. That it existed, that it was discussed with the initiator, it was in fact true. But the party who made predictions whether it is safe or not is the AMDAL team.

PP1:
The AMDAL team. Who were in the AMDAL team, to your knowledge?

DS:
The AMDAL Team referred to here was the consultant who wrote the AMDAL, that is PT Dames and Moore, and it was metioned earlier that the person who compiled it was Mister Sigfried Lesiasel.

PP1:
Who determined it. And then who determined [where] the thermocline zone [was]?

DS:
Thermocline zone was based on measurements.

PP1:
Whose measurements? Who did the measurement?

DS:
The same Environmental Consultant. So the team that compiled the AMDAL carried out measurements of the zone they referred to as the thermocline.

PP1:
That team was from where?

DS:
From that Dames and Moore company.

PP1:
So who brought the company? Who brought the company there? That measured…

DS:
The Dames and Moore team was of course invited by the initiator.

PP1:
Who was the initiator?

DS:
The initiator according to AMDAL was PT NMR.

PP1:
PT NMR. Alright, so therefore it was their results that determined that it was a thermocline area.

DS:
For the AMDAL you mean?

PP1:
The research results. So the research results that you mentioned earlier about the company who carried out the measurements, were there results?

DS:
There were measurements.

PP1:
The research results?

DS:
There were.

PP1:
The research results which said that it was a thermocline zone.

DS:
Yes, there were.

PP1:
Were they the same…

DS:
They’re in the AMDAL document.

PP1:
AMDAL document?

DS:
Yes.

PP1:
Alright. Witness, you have mentioned that alternatives used by PT NMR for waste disposal was in sea, as well as on land.

DS:
Correct.

PP1:
When the selection was made, that the disposal of tailings was to be done, was it presented to the government regarding that issue?

DS:
Yes, it was presented to the AMDAL Comission, in the provincial [level] as well as the central [government level]. 

PP1:
With whose commission? I’m asking, was it presented after the AMDAL was approved ot before AMDAL was approved.

DS:
Before. Before AMDAL was approved.

PP1:
Therefore… sorry, it was before AMDAL was approved… that there was a presentation from PT NMR that tailings will be disposed of at sea?

DS:
Yes. In the AMDAL document, the consultant who wrote the AMDAL had presented the advantages and disadvantages and the intention to place tailings on land or to place tailings at sea. Not long. Thank you. 

PP1:
Yes. I mean, PT NMR ultimately decided, the final decision that [it] would be disposed of at sea, was that after AMDAL was approved or before AMDAL was approved?

DS:
So in the AMDAL it said that PT NMR intended to place tailings on the sea bed based on the considerations of advantages and disadvantages between [disposal]] on land and in the sea. Yes, it was the intention of PT NMR. It was not PT NMR who approved but the AMDAL Commission who approved whether PT NMR intent had solid reasoning or not.

PP1:
Alright. Yes, I will continue questioning. Witness, you mentioned that there were about 50 permits, more or less, yeah?

DS:
Correct.

PP1:
I’m just asking. I’ll relat it to regulations. In article 18, passage 1, you said earlier, that all activities will refer to the regulations of law, regulations on the environment. You have answered earlier that all activities of PT NMR, based on the statements by the Legal Counsel, that it was based on the provisions about the environment, the laws pertaining to the environment.
In article 18 passage 1 of Government Regulation Number 19/1999 regarding Control of Sea Pollution and/or Damage, that every person or the person in charge of an enterprise and/or activity that carries out dumping into the sea, is required to obtain a permit from the State Minister of the Environment. Two, article 20 passage 1, Law No.20/197 about Management of the Environmnet, it is written that without a permit, every person is prohibited from disposing of waste into the environment. I would like to ask the Witness, you have said that there were 50 permits. Which… was there a permit that said  that PT NMR could dispose of waste into the sea. What permit? You said that [PT NMR was] doing it based on the provisions of Law that pertain to the environment. 

DS:
What we mean by the permit was a letter [authorizing] placement of tailing on the sea floor according to GR No.19/199, was a letter from Minister Sonny Keraf on 11 July 2000.

PP1:
11 July 2000.  Yes, before that, before that… you… you interpreted that as permit, right? 

DS:
Yes.

PP1:
You interpreted that as a permit. Before that, where was the permit? Where was your permit, PT NMR?

DS:
GR No.19 of 1999 only took effect in year 1999.

PP1:
What year was that?

DS:
Which one?

PP1:
The year that was compiled?

DS:
Year 2000.

PP1:
Yea 2000. That is why I was saying…

[recording stops]

DS:
… with Law number 2 of 97, it said that all disposal into the environment, but there was also something we learned there about what the Law says, that there were other regulations which will serve is [guidelines] for implementation, as the implementation of how that law… how do you say… that law is to be implemented… there is a Ministerial Regulation about how to implement it.

PP1:
Yes.

DS:
And that law does not… does not say how we implement the issuance of a license.

PP1:
That is your interpretation.

DS:
Yes.

PP1:
What I’m asking, was there a permit or no?

DS:
All we know is that AMDAL had said that we are to place tailings on the sea floor. So…

PP1:
No… this is according to this… if there is AMDAL. Other regulations govern, even require that there must be AMDAL. But what I’m asking here, does this provision require a permit or no?

DS:
We interpret AMDAL as a permit… a permit to place tailings on the sea floor.

PP1:
Okay, so was there [a permit] or not…?

DS:
There was.

PP1:
You answer… hold on, according to this regulation, was there a permit or no?

DS:
Yes. We filed for a permit through AMDAL and it was approved by the government.

PP1:
That is AMDAL. There is a regulation that say that it is AMDAL… I’m asking based on their regulation that I just said, was there a permit for that?

DS:
What I mean, before the regulation was issued, we have filed for AMDAL and it was permitted. So even though this provision was put into effect in 1997, we had, actually since before 1997, we already had the permit through that AMDAL.

PP1:
I… perhaps this hasn’t exactly [answered] my question. What if I ask it like this, the regulation that governs that before a company or an enterprise is carried out, it must be after AMDAL…

PS:
Yout Honor, objection…

J III:
I see this is wrong, the way the question is being asked is wrong. You may say that it is not a permit, and he can say that it is a permit. It will be the Judges who will then rule if it is a permit or not. You cannot force that it was according to… so each one of you in the indictment said that there was no permit, [that] it had violated regulations. If he then says that there is a permit based on this and that, it will be the Judges who will decide whether that can be considered a permit or not, but you cannot force your wish on the Witness.

PP1:
No… yes, right, he said from AMDAL. I’m asking, when this was the law that applied, was there a permit? Based on this…

DS:
In there, in the Law, it says that there are lower regulations that [govern] how the permits could be operational.

PP1:
In 1997.

DS:
And then we would interpret that in year nineteen… because there is not just one environmental media that I know of in my capacity as…

J III:
Hold on… let’s just do this, actually like this… how come this… when did it say in that regulation that there must be a permit? In which Law number?

PP1:
In Law number… year 1997, it does say.

J III:
And then when PT NMR began operating? What is so difficult about this?

DS:
1996.

J III:
Ah, see. Alright, continue questioning, don’t go back there.

PP1:
We’re only left with an explanation, Sir.

J III:
Well, they don’t have a permit if it’s based on law year 1999.

PP1:
Ah, see, that is what I asked to be clarified from him, that there was not… 

J III:
Well, yes, that is why I helped [you out], what year was the permit issued? Which one was operable first? PT NMRs’ operations predated when the law was issued. Isn’t that right?

PP1:
Alright.

J III:
Enough, just continue. You may consider in conclusions that there was no permit, and here we would think there was. So let the Panel of Judges see if this falls into that and can fall under the law before, okay?

DS:
Alright, thank you Sir. Maybe additional points from me… because in the law it also requires five years of, what, the transitional provisions says five years to adjust… to adjust to the permit.

PP1:
Did you read the Law?  

DS:
Yes, I did.  

PP1:
[You] read the Transitional Provisions of the Law. We’re not going to get too deep into it, because he’s interpreting the law now. In there, those without a permit… I will read again here, okay Witness, so that you know.

“At the latest within five years since this Law takes effect, all enterprises or enterprise activities who already have a permit must adjust according to the requirement of this Law.” So that was that, yeah… perhaps you should not interpret the Law because you are not the expert in law. So let me ask you like this now, in the AMDAL, was there a plan mentioned about the levels, measurements of waste that will be disposed of into the sea after detoxification?

DS:
There was.

PP1:
There was?

DS:
Yes.

PP1:
I can show the AMDAL to you, or I’ll read it on page 628. Because in the past, the witness from… Sigfried too was shown this and [he] also said that the references were based on this.

PS:
It’s in there.

[unclear]

DS:
Yes, this is a reference for [waste disposal] at sea.

PS:
Use the mic, use the mic.

PP1:
Alright Witness, that’s what was mentioned in the AMDAL. I shall relate your [testimony] about, to say, about the RKL/RPL. What does it mean that the measurements are [taken] in the plant. What does that mean, Witness?

DS:
Measurements in the plant, so that means that the measurements were taken from the detoxification process.

PP1:
Within the process, including after that waste has been detoxified?

DS:
Correct.

PP1:
Correct. So by this, is the RPL and RKL also like that… must refer to what is mentioned in the AMDAL, the waste disposal plans, after processing?

DS:
Correct.

PP1:
So correct, huh. You said earlier that in the RPL and RKL a spike occurred on the daily [readings] of the result, huh?

DS:
No. I said that on the monthly, there was one in year 2001.

PP1:
So there has only been one spike?

DS:
Monthly. Yea.

PP1:
Daily too. Did a spike ever occur?

DS:
The daily data… when we presented about the permits, we were presenting about… because I was also there to present, I know what we presented then was the monthly data. So what we… and in that RKL report… we say that it was the monthly average that became our goal to meet. In the RKL…

PP1:
The monthly average?

DS:
In the RKL/RPL report since year… since the month of July year 2000, the third quarter of 2001 we have been reporting that the goal was the monthly average.

PP1:
So monthly average, yea, so the average was taken from the daily data.

DS:
Correct.

PP1:
If I look at the RPL agreement, the AMDAL agreement, it says there, right… it was called a reference for the purpose of the processing and, monitoring and management of the environmnet, right? RPL/RKL.

DS:
Yes.

PP1:
Yes. I saw that earlier. So as such, the RPL and RKL was made based on the AMDAL?

DS:
Correct.

PP1:
Yes correct. Because it has been mentioned. You said earlier that in that case, a monthly spike has never happened?

DS:
I said that there was once, in 2001 there was a monthly spike.

PP1:
What month?

DS:
What month… I guess I must look at the data, it happened once on the monthly.

PP1:
Who compiled the RPL and RKL?

DS:
RKL… the Environmental Department gathered the data. But who compiled it…

PP1:
Which Environmental Department? In what…? Is that the Environmental Department of the Republic of Indonesia, or the environmental department…

DS:
The Environmental Department of PT NMR. Based on the data obtained by the department… from the Department of Metallurgy of PT NMR.

PP1:
Alright, I shall continue. Witness, you said earlier that the ERA never got a response from the government.

DS:
A response [such as] a rejection or not, that’s what it was.

PP1:
So was there a response from the government?

DS:
What I meant by the government’s response was invitations for discussions. We received invitations for discussions. We discussed the RKL and RPL. We were invited several times to discuss RKL, when… sorry, sorry, what I meant was ERA. We were invited a number of times to discuss ERA together with the consultant who made the AMDAL. 

PP1:
Who made the ERA? Alright Witness, to your knowledge who has the authority to decide if the ERA should be approved or rejected? 

DS:
The Minister of the Environment.

PP1:
So Minister of the Environment, yea? You said earlier that there was no rejection. Was it in, you said, meetings?

DS:
Yes, correct.

PP1:
Was there rejection in those meetings or not?

DS:
In those meetings there was never any rejection, and actually…

PP1:
Was there rejection…?

DS:
There was never.

PP1:
There was never rejection?

DS:
In the meeting the conclusion was actually not to accept nor to disapprove of. So in one of the meetings there was such a conclusion.

PP1:
Not to accept and not…

DS:
Not, not yet approving.

PP1:
Not approving yet. Not accepting and not approving. Yes, correct. Not accepting and not yet approving. Fine.

DS:
That was in a meeting.

LMPP:
Your Honor, what this question refers to is the minutes of the meeting that has been submitted as evidence, if I’m not mistaken. Because that hearing [meeting] had of course been shown, exactly what was not accepted and not rejected. But those were in meetings. Our question earlier was, the ERA results were submitted in a formal letter, but there was no similar official letter sent [sic, in response?]. But what was there, there were meetings, but the [response] was not to accept and not reject. That is perhaps what we can look at…

PP1:
Already then. Then perhaps that is evidence item.  

LMPP:
There is a letter, so as to avoid a mistake.

PP1:
So, here our question should be clear, right, we’re getting into the meetings. Therefore [they] did not accept nor reject like what you said earlier.  So there was none, right. You also said earlier that there has never been any reprimand from the government about PT NMR activities. 

DS:
Warnings.

PP1:
Warnings. There was no warning?

DS:
No warnings.

PP1:
So what was written in the mining log?

DS:
That was evaluation results, recommendation and evaluation from a visit.

PP1:
So there was none, yea? Notices were not in the mining log. We have a mining log as evidence here…

HKIII:
I think this is just a matter of different interpretation of that mining log. That mining log has been shown in court before. If the Witness says it is not a warning… if the Prosecutors wish to say it’s a warning, then so be it. So let’s not howd’ya say…  I think there was something in the mining log, we’ve gone through it before, right?

DS:
Yes. But what was asked, Your Honor, was from the KLH, and I said no. There was no warning from Bapedal and KLH. This one is [from] the Department of Mining.

HKIII:
When there was an inspection from [the Department of] Mining, did you see the book was filled out?

DS:
Yes [I did], Sir.

HKIII:
What must be done?

DS:
Yes, yes. 

HKIII:
It was there.

DS:
That was from the Department of Mining. What I answered earlier was from the Department [sic, Ministry] of the Environment/Bapedal.

HKIII:
Continue the questioning on…

PP1:
I asked from the government.

DS:
Yes, I thought [this is] still a continuation of…

PP1:
Yes, I was asking from the government. Has the governmnet issued warnings?

DS:
Yes, in the mining log, the Department of Mining always does. They do it in the evaluation. 

PP1:
Always like that. I go back to to RPL and RKL. You said it was only in the year 2000 that there was a spike in the monthly average.

DS:
2001.

PP1:
2001. Was this also made by PT NMR?

DS:
Right.

PP1:
Right. I would like to show data made by PT NMR in relation to the AMDAL that you said earlier.

DS:
Right. Monthly.

PP1:
I only need a few, right, as samples. I only ask for your clarification. Before chemical detoxification. 

DS:
Yes, correct.

PP1:
After chemical detoxification.

DS:
Right.

PP1:
Here’s 163.

DS:
Right.

PP1:
Here for As, this total is the daily total, summarized below.

DS:
Correct, correct.

PP1:
163 As. So more or less how the tailing is going to look after processing…

DS:
Right.

PP1:
0.15

DS:
Yes.

PP1:
105?

DS:
Yes.

PP1:
Yes.

DS:
So what’s the question?

PP1:
So I ask, how come, I mean, this is above?

DS:
This is the tailing that has been processed after it gets into the sea. If we look at this Article, this is the water quality, not the tailing quality. This chapter tells about the water quality, not the tailing quality. So, the quality of tailings is told in another chapter. If I may show, if I may show, that the chapter about the tailing quality is 347, chemical properties of tailing. Here is table 34, table 35, which are about the quality of tailings. Meanwhile what you show here is the water quality. So this is wrong.

[audience cheers].

PP1:
In the… in the tailings placement. Please warn them, Panel.

HKIII:
I warn you, do not… this is not a sports contest here. I ask you not to clap, okay?

PP1:
If we may… these kind of things… be expelled from the courtroom, Sir.

HKIII:
So I warn you, it is not a contest to be clapping in here. No need to clap.

PP1:
Alright. In the disposal of tailings on the sea bed, is there water there?

DS:
There is.

PP1:
There is. Thank you Sir.

DS:
Yes, thank you.

PP1:
You have said that here in the standard in the AMDAL book, it says that the standard has referred also to the industrial mining activity according to the government needs. Decree 02, Minister of the Environment.

DS:
Yes.

PP1:
Is that thing calculated based on the Decree…

DS:
Yes, for sea water quality. In the Decree number, Decree 288 about the sea water quality and attachment four or category, if I’m not mistaken it’s a category or an attachment, it is about mining and industry. So there are several categories for sea water quality. There is for biota, for marine parks, for tourism and there is one for mining.

PP1:
Yes.

DS:
Ah, so number four is for mining and industry.

PP1:
Yes, alright. So this RPL and RKL is correct, okay… made by…

DS:
PT NMR.

PP1:
In the mining log there was also a warning from ESDM [Ministry of Energy and Mineral Resources]. There was a spike. Is it true that it happened?

DS:
In the…

PP1:
Is it true… true… true that there there was a warning in the mining log?

DS:
Yes, in the mining log, the mining inspector wrote several times in the mining log.

PP1:
Raising the issue about the spike?

DS:
Correct.

PP1:
Alright.

PS:
Your Honor, we would like to avoid the Witness giving wrong explanations, and that in constructing the question, there was something said about a spike in a mining log. We would like to ask for clarification if the mining log indeed noted a spike. So the Prosecutors should not, once again, build their question around something baseless.

J III:
Let’s just do this… where’s the mining log. Show it…

PS:
Please show which mining log said anything about a spike?

J III:
Please approach.

PS:
Where is the word spike, show it.

J III:
Please show the photocopy of the mining log the other day, okay?

[Unclear]

LMPP:
To avoid the incidence of the content [unclear]…

PS:
Please use the mic, Mister Advocate…

LMPP:
… or exceeding the interpretation, cannot avoid…

J III:
Go ahead and read is so [unclear] 

LMPP:
Read the words so that we know…

J III:
So as to avoid misinterpretation.

LMPP:
Read the words so that we know.

PP2:
To perform regular sampling od the tanks TK-14 (CNWAD & Hg) and TK-13 (As) in order to avoid the incidence of CN or As or Hg levels exceeding the standard quality in TK-33 tank.

X:
To avoid… so it says nothing about it exceeding…

X:
Panel, we’re like this… that is an interpretation if the witness is from ESDM…

X:
Yes, so these are interpretations that we will relate to a witness from ESDM.

X:
ESDM has said the other day and has insisted, and he has said that it was him who made it.

J III:
Alright, so each one of you, both the Prosecutors and the… don’t force you opinions here with your own interpretations. The Panel shall decide later, okay?

PP1:
Alright, thank you. To be continued by our colleague.

PP2:
Yes, thank you. We will continue the questioning, but beforehand [we would like to ask] the Honorable Panel of Judges, what time are we going to go into recess, considering that it is already five minutes to twelve.

HKIII:
Usually Friday Prayers are from 12 until what time? Or is everyone [going to take a] musafir [Muslim traveler exemption], but I don’t feel good suggesting that everyone take a musafir, or it would not be respectful. So let’s not be musafirs all of us. So until about what time is this? Friday prayers is from what time until what time?

PP2:
Friday prayers is from 12 until 12:30.

J III:
Oh, okay then… we’ll extend until 13:00. Okay?

PP2:
Aren’t [you] going to give time to have lunch to those who go on Friday prayers, Sir?

J III:
I think 13:30. I mean so we can conclude with two witnesses. So do not stretch it out too long, okay? We’ll try, and I ask that the questions be really, whatisit, do not be too vague or else… well, okay, you can ask anything but keep the questions precise. So okay then, so we will adjourn until 13:30.

[strikes gavel]

Panel of Judges enter the courtroom. Audience please rise. Thank you audience, you may sit down. The court is hereby handed over to the Panel of Judges.

J III:
Recess is suspended, court session is resumed.

[strikes gavel]

J III:
Continue examining the Witness. Where’s David Sompie? This is still the Prosecutors’ turn to ask questions, yea? We invite you.

PP2:
Thank you. Straight to the Witness, okay? Witness, do you still work for PT NMR to this day?

DS:
Yes, correct.

PP2:
Yes correct. You still work for PT NMR to this day. To your knowledge, what is the position of Defendant II Richard Bruce Ness in PT NMR?

DS
As the President Director of PT NMR.

PP2:
As the President Director of PT NMR. What are his tasks and responsibilities as a President Director?

DS:
I don’t know.

PP2:
So you don’t know, yeah. Do you also report to the President Director?

DS:
No.

PP2:
Who do you report to?

DS:
To the General Manager.

PP2:
General Manager. And who does the General Manager report to?

DS:
In the structure of PT NMR it depends. He could be asnwerable to the Vice President of PT NMR, he could also administratively report to the President Director. So administratively he works with the President Director, but technically he works with the Vice President.

PP2:
So administratively he reports to the Defendant II. What you know in PT NMR, who is the factual [sic] leader, the person who has the right to make policy decisions?

DS:
The General Manager.

PP2:
The General Manager. And then for… okay, General Manager. And then in relation with other institutions, in communicating with other institutions, who has the authority to make these contacts, whether as institutional correspondence and also [other?] correspondence? Who?

DS:
In PT NMR, sometimes it is done by the General Manager, sometimes by the President Director. Sometimes external relations is handled by a manager, depending with whom the communication is.

PP2:
Depending with whom [one] wants to communicate? So now regarding management of permits… so just as an example, about permit management, who is responsible [for that]?

DS:
For permit management, if the permit administration is in the province, it is the general manager who would do the correspondence. If permit management deals with the institutions in the center or in Jakarta, that would be done by the President Director.

PP2:
Done by the President Director. Can the President, in your day-to-day work, can the President Director give you orders? Can he or not?

DS:
No. [He] cannot. [He] never done it too.

PP2:
Cannot. So [he] cannot, yeah? If the President Director orders your superior, can he do that or no?

DS:
He surely can.

PP2:
[He] can?  

DS:
Yes.  

PP2:
Alright, because you still work for PT NMR to this day, do you still receive salary, remuneration in the form of a salary form PT NMR?

DS:
Yes. Correct.

PP2:
Yes, correct. Yes. We will continue the question because from the beginning you… since you first got into PT NMR until this day, you said you have had several job transfers. So that would mean that your tasks and responsibilities must have changed, right?

DS:
Correct.

PP2:
So correct, yea? So now I would like you to explain in detail what were your tasks and responsibilities since the beginning until the most recent one.

DS:
So when I joined PT NMR, between 1993 until 1996 I was a technician. My task was to fix equipment, maintain equipment, monitoring, that is to be done in relation to environmental monitoring, and also to perform tasks to tabulate data and so forth. That was when I was a technican.

When I was an Environmental Officer, after 1996 until 1998, my task was primarily related to taking samples at sea. Sampling at sea, how to do sampling at sea, and then how to maintain sampling equipment and manage the data gathered during each sampling.

That was [until] 1998. From 1998 until 2002 I was the environmental superintendent. As the environmental superintendent I was tasked to control three officers at sea, on land and in [the] reclamation [area], and monitor how environmental monitoring was performed by each of those officers. So that was from 1998 until 2002.

From 2002 until present I am the external affairs manager. My task for external affairs is among others to do community development, community development program, government relations. And between 2000 until 2004, the Environmental [Department], Environmental Superintendent was also under the External Relations.

Now, since 2004 until present, the Environmental Superintendent reports directly to the General Manager. So that is what my tasks were until now.

PP2:
Yes, alright. So with this explanation of your tasks and responsibilities, it is now clear what the limits are of you knowledge about PT NMR…

 [recording stops]

PP3:
Was there ever socialization to the local community near the tailings placement location that PT NMR will be placing its tailings in Buyat Bay? Was there any socialization?

DS:
Yes, as I recall, the AMDAL Team as well as the Community Development team conducted socializatoin or meethings back then. Well, maybe it was not called socialization back then, but those meetings were with the community leaders and community members around Buyat Bay, as well as the community in Buyat Village, Ratatotok and other villages nearby.

PP3:
So indirectly, uh, directly there was never socialization?

DS:
Well, there were meetings, if those were to be considered socialization, well, maybe because in those meetings other PT NMR activitievs were also discussed.

PP3:
Yes. Did you… before PT NMR began its operations, or since around before 1997 in your position as a technician in 1993-1996, and then 1996-1998 as an Environmental Officer, did you have the task to socialize about tailings disposal into sea?

DS:
No.

PP3:
No. Based on previous witnesses’ testimonies who were also under oath, and not just one person stated this, several persons stated that you have come to them and said that the tailings waste that is disposed of by PT NMR is a very safe waste and even its physical appearance is like clear water, like Aqua®. Have you ever said such things?

DS:
[I] never said like Aqua®, because tailings… a lot of people from both Ratatotok and Buyat work for PT NMR, and they know that tailings are a mix of water and slurry material, so it cannot be Aqua®.

PP3:
Yes, so only that far, you never said it was Aqua®. So what did you say to them?

DS:
Tailings are a slurry, a refuse from PT NMR production, if that is what you mean. But I do not know exactly when. If I know when exactly I could perhaps answer better.

PP3:
Or perhaps you no longer remember?

DS:
To say it was Aqua®, that would be impossible, because it is impossible that tailings could be called Aqua®.

PP3:
Impossible. Alright. So we don’t know who’s right, you or a lot of those people? But everyone had been sworn in, yea?

DS:
But perhaps if I could provide additional explanation… the first time I heard that there were community members who said something like that was in 2004. In 2004, it was the first time, and I have been with PT NMR since 1993, but I’ve heard of those issues the first time in 2004 in a meeting at the Governor’s office. In that meeting there was a demand from an NGO, and there was a letter which said that they were demanding PT NMR to provide compensation, and I was representing PT NMR at that time to reject those demands. So since then, later in a discussion I heard for the first time, there was talk that I have said tailings are like Aqua®. So for as long as I have worked until 2004 I never heard those issues, and only since 2004, when I rejected the demands from the community and NGO[s], only then those issues surfaced, and for the first time I heard and right now I am also hearing such a statement.

PP3:
Yes, alright. Then have you ever told the community before those pipes were installed that there will be a waste disposal conduit… explaining it to the community… have you done that?

DS:
Never.

PP3:
Never? 

DS:
Because the year was 1995, and if that is the case, if there was an incident before the pipe was installed, then my level would be too… I would not have been in the position to do community-related activites like that.

PP3:
But in… in your position in 1993-1998, practically, based on your tasks and responsibilities, you were mostly assigned in Buyat Bay, because you were also tasked to do sampling, equipment repairs, equipment installations, and so forth, so that place would have been one of the places you performed your tasks and responsibilities. So while you were performing your duty, haven’t you also interacted with the community?

DS:
To interact with the the community as an employee, of course I did, but to do community relations in a sense as a task, never, because my task at that time was to do monitoring at sea. So if I happen to be in Buyat Bay, that means I would be on a boat doing monitoring and fixing equipment, environmental monitoring equipment on the boat. Not in relation to… so it’s community relations not related to the task, but if you mean interact, of course I did interact with the community.

PP3:
[You] certainly interacted with the community, yeah, okay. Then, let’s go back to the issue of PT NMR choosing to dispose of tailings in Buyat Bay. What I’m asking is the risks… what are the risks that became points for consideration? Because in the beginning you said that the risks can be minimized or that the risks can be reduced if tailings are placed in the sea. What did you mean by the risks?

DS:
So as I explained earlier, the risks can be minimized when it is placed on the sea bed. [Those risks are] among others, for instance, that it could break down, the materials or ores, gold ores or tailings could break down due to exposure to air, heat and acids… 

J III:
Let there be no repeats, or else it could get long. I think the reasons for tailings disposal in the sea have been explained, yeah?

PP3:
Yes, earlier… yeah, fine. Your answer is indeed consistent with your earlier answer. What I wanted to ask, did you find out about those risks based on AMDAL or based on your own knowledge?

DS:
First, based on AMDAL, then secondly too, PT NMR carried out tests. So there is the Metallurgy Department that conducts tests, in… in the laboratory scale to observe the developments.

PP3:
So were you directly involved in making  the decisions about the disposal?

DS:
No.

PP3:
So no, fine. Then about detoxification and there’s also something besides detoxification. Well, about detoxification first, about detoxification. So does everything rely on the equipment that works and is controlled by a computerized system? Can it be guaranteed that in daily operations, that activity will always run well?

DS
Yes, that is why our goal is the monthly [average], so we can observe the daily progression, what the quality of tailings is every day. So our aim is to achieve… so that in one month in does not exceed. So now that is the aim of the detoxification system run by PT NMR.

PP3:
Alright. So the observation is performed every month?

DS:
The observation is performed daily…

PP3:
Daily but…

DS:
Our standard is…

PP3:
The standard is the monthly average, yes. So it is possible that in one day it exceeds the limit, the next day it exceeds by 50%, the next day again exceeds by 200%, could also be that the following day it is minus 50%. Like that?

DS:
So…

PP3:
And then the average is taken?

DS:
So the detoxification process is actually, as we understand it from the negotiations with, presentations for the government, in this case the Department [Ministry] of the Environment and the Department of Mining, is how to reach a monthly average  that does not exceed the standard, because this really and truly pertains to the risks toward the environment, the environment’s carrying capacity, and environment’s capacity to support, how the environment can take something that will not make the environment dangerous. So this does not have anything to do with the daily or monthly, but with the carrying capacity of the environment to anticipate pollution from happening to the environment.

PP3:
Yes, yes, I can understand that. Question… I need a confirmation from you Witness, can it be like I said earlier, that today it meets the standard, tomorrow it exceeds by 50%, the next day it is minus 50%, and the following day it could exceed by 300%, and the next day it can go down another 300%. Can it be like that?

DS:
So the fluctuation that is in… fluctuation is in the daily observations to arrive at the quality standard we refer to is the monthly quality standard. In the… in the daily observations we look at the daily results, we are not referring to the quality standard on a daily basis, but we refer to how we can achieve it on a monhtly basis.

PP3:
Fine, so that is what you think. You just touched on quality standards. What I would like to know, based on RKL/RPL, what is the quality standard that is referred to by PT NMR?

DS:
Quality standard for what?

PP3:
For tailings.

DS:
For tailings based on RKL/RPL was a letter from Mister Sonny Keraf, Minister of the Environment.

PP3:
Based on Letter of Environmental Minister. Was that the Minister’s Letter number B-1456?

DS:
Correct.

PP3:
Correct. That letter, if I’m not mistaken, was only issued in the year 2000, wasn’t it?

DS:
Correct, 11 July 2000.

PP3:
11 July 2000. Before that letter came out, what quality standard was used by PT NMR in their RKL and RPL?

DS:
In the RKL and RPL we did not have a quality standard. What became, what became our concern at that time was the [condition] of the receiving environment. So in the detoxification process we did not compare it with the standard quality before year 2000. But what we did compare [sic, look at] was how the receiving environment takes in the tailings produced by PT NMR, because there was no quality standard at that time.

PP3:
Yes, you also explained about the condition of tailings at present time, the present distribution of tailings after PT NMR ceased operations. Could you repeat it again, because there were bits that I could not follow. [You said] there were tailings placed, and presently it [covers an area] 700 meters long, 400 meters wide and what was the height… 11… how much?

DS:
11...

PP3:
11.5. Yes. Then still pertaining to this, still pertaining to this, you… because you also studied the AMDAL matter, is it not so?

DS:
Correct. I [only] studied the AMDAL, I did not actually do AMDAL research.

PP3:
Oh, you studied.

DS:
Studied the AMDAL.

PP3:
Studied. Is that also included as one of your tasks and responsibilities?

DS:
Yes. My task and responsibility is environmental monitoring and management outside of the plant. But in relation to that job, I must certainly read and study what was being said in the AMDAL concerning my tasks and responsibilities.

PP3:
To study AMDAL in relation to your task and responsibility. Alright. I will not get into the thermocline because I am sure this falls outside of your competence to explain about the thermocline, right? Earlier, you have also shown an animation about the process of ore processing until gold is extracted and also the waste disposal from PT NMR. What I would like to ask, is that animation the ideal picture, the ideal picture according to AMDAL, or is that what actually happened at PT NMR?

DS:
So really the animation is just to make it easy for us to understand what the process is like in simple terms. I wanted to descrice the process of how gold is obtained from mining until gold is smelted as well as the disposal of tailings. So the animation only wants to tell this in simple terms. And why? Because if we are to tell about the mining process, the processing until management of tailings, it would be very complex. I was concerned that if I were to tell this in a complex manner it will not be understood. So actually this animation was only inteded to describe simply what the mining process is like until the tailings are discharged, not actually describing the actual process of what is happening there. If I were to explain the actual complex process, and if that is what’s required of me, I can also explain. 

PP3:
Yes, based on the animation which you just decribed as being simple. Do you actually know in detail of all the processes that take place?

DS:
The process in detail I don’t know, but the complete picture of how gold is obtained until how the tailings are produced, I know that. 

PP3:
Yes, the description that you… I mean, the description that you obtained, that you obtained during the time that you worked, and which you had just presented, is that an ideal picture or a fact?

DS:
The description as it is in the AMDAL.

PP3:
Description…

DS:
… is the fact on the field. So both were shown in the animation. But once again, that is a simple, uncomplicated process so all of us can understand what mining is until the disposal. So not the actual process. There is a lot to be said about the actual process. Truly intricate and complex.

PP3:
Yes, so, yeah, that will be our conclusion. And then, Witness, you also worked as the technician. Did the equipment, all equipment and physical facilities used by PT NMR, could all of them be used according to what was planned?

DS:
In our case, in terms of environmental monitoring… I will take the example of what I was doing. I would need to have at least two sets of equipment to monitor the environment, in order to anticipate that those environmental monitoring equipment need to be calibrated, need to be sent to be calibrated, so that the equipment records acurate data. So in order to minimize incidents such as failure and others, PT NMR needs to have at least two sets of identical environmental monitoring equipment.

PP3:
Yes. I mean, during the production process, when the process is carried out, can all equipment work properly so not all [sic] processes could run at 100% according to what is required, according to the work plan? 

DS:
So we have limitations. There is, of course, a standard operating procedure. We have a standard operating procedure that tells us what to do in case this equipment is broken. So we can never say that a certain piece of equipment will always work 24 hours non-stop without ever failing. Impossible. That is why we anticipate this by preparing spare equipment or other measures in the detoxification process and production process, and there is a standard operating procedure in case equipment does not function properly.

PP3:
Alright. Have you ever experienced equipment not functioning properly?

DS:
Yes, so we would replace it, in case there is equipment that…

PP3:
Yes. So what have you seen?

DS:
Because every month we have what’s called a maintenance schedule. For two, three or even up to five days, we would stop activities to perform replacement maintenance. So at that time we would see if there are a lot of equipment that no longer… those would be replaced, and after it is fixed and no more maintenance is done, the plant would be restarted again. So at PT NMR, each month, there would be three to four days time where the plant is not active, assigned only for repairs of the equipment and so forth.

PP3:
To your knowledge, had PT NMR in its process ever experienced leaked equipment, or equipment failure when the process is running, and this thing, when the process is running, was not observed and happened suddenly? Did this ever happen as far as you know?

DS:
Could you be more specific so I can understand.

PP3:
I could not be specific because I don’t know what equipment is used in the processing of the ore to extract gold and also [which] produces tailings. As far as you know, has this ever happened?

DS:
I don’t… I don’t know. Could you be more specific so perhaps I know what is meant. But if it’s not specific… because those reports do not come to me, I was not the one coordinating or directing all reports or all incidents that happen in the plant.

PP3:
Alright, for instance that the mercury scrubber was not functioning?

DS:
No. If it is mercury scrubber, for example vital equipment like mercury scrubber, or incidents in the air, at sea, those would be informed to us. But if it is failure or non-functioning of equipment in the plant, I wouldn’t know that. But something that would have anything to do with the environment, I would definitely be informed according to my task and authority. But, for instance, mercury scrubber, we never, I never heard of a failure of the mercury scrubber.

PP3:
This issue about mercury scrubber becomes important, because you said in the beginning that what’s actually more of a concern is what is released into the air.

DS:
Yes, what we really pay attention to is what the process is in the air.

PP3:
Process in the air. Yeah, so has this mercury scrubber been installed since the beginning of production, are only after production [commenced] it was then installed? 

DS:
So mercury scrubber was installed when we began handling minerals that contained mercury. So like I said earlier, we handled two… two types of minerals: oxides and the one supplied [sic?]. So one of those minerals contain high levels of mercury. So when we began handling minerals with high mercury content, the mercury scrubber was installed. So…

PP3:
What year was that?

DS:
1997. Installation of the mercury scrubber was completed in 1997. When we finished… when we were about to start handling minerals containing high mercury… high levels of mercury.

PP3:
1997.  Yes. So then Witness, this is about tailings. The tailings, which you said looks like a slurry, can the tailings placed in Buyat Bay, can the tailings mix with sea water or spread, both vertically or horizontally?

DS:
So the tailings as referred to by PT NMR, what is [produced] by PT NMR, there are two: one part is solid, and one part is liquid. The solid part, due to the high density of tailings, the solid part will settle, and the liquid part would surely mix with sea currents. 

PP3:
And then there was an explanation from you that PT NMR disposes of tailings, or place tailings into Buyat Bay, each day the average is…

DS:
2000 tons.

PP3:
2000 tons. 2000 tons or 2000 m3? 

DS
No. 2000 tons is actually only about 600 until, maybe, just around 700-ish m3. Ton is a [unit of] weight, cubic meters is for volume. So cubic meters  here is lower than tons. Ton is [a unit of] weight…    
PP3:
Yes.

DS
Now, how many cubic meters is disposed of or placed every day?

PS:
It has been answered Your Honor. I don’t think it needs to be repeated. It has been answered, 2000 m3.

PP3:
Sorry Mister Legal Counsel, I think the explanation was about 2000 m3, now it becomes 2000 tons.  We would like to find out which one is correct…

DS
The correct one is 2000 tons.

PP3:
2000 tons. Because, you were comparing with the letter from Minister Sonny Keraf which said 5000 m3.

DS
Yes.

PP3:
And then you said that [for] PT NMR the average was 2000 m3. This is going…

DS
2000 tons…

PP3:
So 2000 tons, yea?

DS
Yes.

PP3:
So it’s clear, because it was 2000 m3 and now it is 2000 tons?

DS
So maybe if it is converted into cubic meters, it would only be around 700… 700-ish m3.

PP3:
So is it actually 2000 tons every day?

DS
2000 tons is the maximum capacity.

PP3:
The maximum capacity. Alright. Now, this is about your explanation about the sediment pond, that the sediment pond functions to filter sediments so they do not run down. That sediment, where does that come from?

DS
Sediment that results from mining operations.

PP3:
Mining operations. Isn’t it the same as the sediment or other rocks that must go through the detoxification process?

DS
No, not the same.

PP3:
That are carried by water.

DS
Not the same.

PP3:
Not the same?

DS
Right.

PP3:
How is it not the same?

DS
Because the rocks that are carried by the tailings is finely ground down to 70 microns. [While] sediment [particles] can vary in size, and the rocks that are carried by tailings go through a baking process, so it is surely not the same as the sediment that enters the sediment pond.

PP3:
Well, what I mean is this, what I mean is this, here’s a sediment pond which is for…

[recording stops]

LMPP:
Could you perhaps… so it is clear… there is a diagram of the sediment pond so that it is not [mis]interpreted as… there’s a visual, could it…

PP3:
Please, please.

LMPP:
Because it seems that the Prosecutors do not know what a sediment pond is…

J III:
Well, actually it has been explained. There was a picture. Sediment pond is also the result of excavations, whatisit, earth that’s whatisit, maybe it slides downslope, then it is catched first…

PP3:
Here’s the thing Honorable Panel of Judges, Legal Counsel, we… I have quite understood that explanation…

J III:
Hah, and then…

PP3:
But here rocks are taken, put into detoxification, and then to keep the leftovers, there’s a sediment pond.

DS:
It’s actually like this, Sir, perhaps I could explain that what is being detoxified are not rocks, but liquids. So it’s different. We never detoxify rocks. It is the liquid part of the tailing that is detoxified. So it is not the rocks that are detoxified…

PP3
Yes, the rocks are then crushed and then the others go through a detoxification process too…

DS:
The liquid?

PP3:
The liquid.

DS:
Yes.

PP3:
The liquid is detoxified also. So the rocks are also processed?

DS:
Yes.

PP3:
So the rocks are processed, and here the sediment pond straight from the place to the sediment pond, is that so?

DS:
Yes, so natural rocks, natural rocks due to the process…

PP3:
Yes, what I mean is just that. Just simple, just simple. And then about your statement that tailings are not B3 waste because based on the TCLP test no B3 characteristics were found in those tailings.

DS:
Correct.

PP3
So correct, yeah. And PT NMR uses Government Regulation No. 85 of 1999, article 7 passage (5) like you just presented on screen…

LMPP:
Perhaps if you could put it up, Witness, so he can see. Could the regulation be put up [on the screen]?

PP3:
Yes. PP No. 85/1999 Article 1 passage (5). Do you have the Government Regulation or no? Would you open Article 1 passage (5), what does it say? What does Article 1, passage (5) say? Because according to the Government Regulation that we have there is no Article 1, passage (5). Have you found the regulation Witness? Because you showed it please read Article 1, passage (5). 

DS:
Oh, what I meant in Article 1, actually was passage (2).

PP3:
Article 1…

DS:
Passage (2).

PP3:
Passage (2). Would you read Article 1, passage (2).

DS:
Article 1, passage (2), point number five.

PP3:
Would you, would you read it. Article 1, passage (2), point number five. Please read it. 

DS:
Article 1, passage (2) the provision of Article 7 is amended so it reads in its entirety as follows, Article 7… The type of B3 waste I meant there was number 5. So it is Article 1, passage (2), not Article 7, not Article 1 passage (5), but Article 1, passage (2), point 5. 

LMPP:
How does it read?

DS:
Article 1: ”To amend the provisions of Article 6, Article 7, and Article 8 of Government Regulation No. 18/1999 regarding the Management of Dangerous and Toxic Materials as follows: Passage (1): The provisions of Article 6 to be amended so it reads in its entirety as follows: Article 6: B3 waste could be…” and so forth, and then… 

Article… the provisions of Article 7 to be changed so it reads in its entirety as follows: “Article 7, Provision No.5, List of Wastes…”

PP3:
Yes…

DS:
So what I meant was Article 1, passage (2) fifth point.

PP3:
Yes, perhaps that is the difference of opinion about how you explain the article, but it is clearly incomplete there, even with your explanation, right? So this is to straighten it out, so there is no misinterpretation about it.

DS:
Yes, thank you.

PP3:
Yes, so according to my read… can we look at it first. Has there been any toxicology tests, according to Article 7, the fourth passage, to determine the acute characteristics and/or chronic…

DS:
Yes, we conducted that test.

PP3:
It was conducted?

DS:
It was conducted.

PP3:
Did the implementation followed the explanation of the article, Article 7, passage (4)?

DS:
We followed the protocol that applied. [It’s] the same, because the government regulation about dangerous and toxic materials closely follows the concept of what is practiced in the USA, PA…

PP3:
Yes…

DS:
So, it is by the same protocol.

PP3:
Based on the tests that we performed, based on Article 7, passage (4) about the acute and chronic characteristics, what were the results obtained by PT NMR?

DS:
The tests that we performed was not [about] the chronic characteristcs, but this chronic characteristic, because this concerns heavy metals, we performed toxicity tests. Perhaps I could demonstrate…

PP3:
Yes.

DS:
The toxicology tests that we carried out together with AATA International from America, [which] we did in 1997, and the toxicity tests on the tailings did not have any effect at all on the solution when it entered water… based on this toxicity test. So we did that and we reported it to the Government, in this case the KLH, Bapedal.

PP3:
Yes. Was the toxicology test, both the acute and the chronic, based on attachment 3 of the Government Regulation?

DS:
Yes, according to the prescribed method, because this method, a method from USA PA is truly… what is prescribed in here is truly the implementation of what is practiced in USA PA.

PP3:
Who then determined that it was not B3 waste? So based on that conclusion, right, the conclusion from the acute or chonic tests performed by PT NMR… it was concluded that there was no acute nor chronic characteristics. Who determined that? Was it from a government agency or from the laboratory of PT NMR, or PT NMR itself?

DS:
Yes…

PP3:
That conclusion...

LMPP:
Your Honor, this question is actually asking the Witness about the regulation, who decided that the tailings were B3 or not. Should this Witness really be asked about this?

PP3:
So it is like this, Your Honors…

LMPP:
Because he is a witness on facts.

PP3:
The factual witness has explained earlier too. That is why from the beginning, if it was beyond his capacity as a witness on facts, then should not have explained about B3 or no…

J III:
Here’s the thing actually, like this… actually from his explanation [it is clear] that the TCLP test proved according to the Government Regulation that it was not considered B3 waste. That D 222 Schedule or 222, right? So if the Government, for example, considers that it is B3 waste, they actually must do their own TCLP test to balance off [sic] PT NMR’s test, right? If you ask PT NMR, then they would surely say they have, and they say it’s not B3. So all that’s left is for the Government to counter, to cross[examine] whether PT NMR’s TCLP test is valid or is it just a pretense. Isn’t that so, more or less?

PP3:
So it’s like this, Honorable Presiding Judge, to determine B3 waste according to Government Regulation, a TCLP test is not the same as a toxicology test to determine the acute and chronic characteristics or others. That is why what the Witness just explained is a TCLP test, and what I’m asking now is [about] the toxicology test to determine the acute and chronic characteristics…

J III:
No… that is actually the second question. The first question, TCLP is used for the Government regulation, to meet the provisions of what Government Regulation was it?

PP3:
We think if for…

J III:
And then about the acute test like you just said, that is the second question to the [Witness], whether it was performed or not? He had answered it, he said.

PP3:
Yes, that is why, we’re already clear about the first question from the Witness’ earlier explanation. What we’re trying to get at is the second question. We asked the Witness whether PT NMR based on tests, based on Article 7, passage (4) had stated that the tailings are not B3. The Witness answered that PT NMR had concluded that it was not B3 waste. What I’m asking, where did that conclusion came from?

DS:
From the TCLP tests and toxicology tests performed by PT NMR…

PP3:
Then who concluded that?

DS:
So it was the test that concluded that [it was] not B3 waste.

PP3:
Yea.

DS:
Based on that test.

PP3:
Yes, yes. Can you… Witness, were you involved in testing the tailings?

DS:
In testing what of the tailings?


PP3:
Testing whether the tailings were B3 waste or not, be it by TCLP or toxicology.

DS:
No, I was not involved. I received the results from the laboratory.

PP3:
No, you were not involved? Alright, we would turn it over to our colleague for further [questioning].

PP2:
Thank you. I would like to ask several questions. Just simple ones. Witness, what is your highest level education? 

DS:
A baccalaureate in oceanography.

PP2:
A baccalaureate, an S1 right?

DS:
Yes.

PP2:
Have you ever had any special education, for instance, about B3?


DS:
No.

PP2:
What about thermocline?


DS
No, but in S1 level, as an oceanographer I did study about thermocline.

PP2:
Yes. Have you ever attended any special education about that?

DS:
I’m not aware that there is any special education about thermocline. I never attended.

PP2:
Witness, in the detoxification process that you worked on day-to-day, you took part in it or did you just hear about that process?

DS:
No, not every day. I learned about it as a [part of my] tasks and responsibilities of monitoring the environment. I learned about the detoxification process, but that was not the task and responsibility of my department.

PP2:
Okay. One more question, Witness, you were explaining from 1994, yeah? 1993, yea?

DS:
Yes.

PP2:
From 1993 until 2006 now, you still work at PT NMR? 

DS
Yes, correct.

PP2:
Besides this company, have you ever worked for other companies?

DS:
Never.

PP2:
Or have you performed any acitivity to receive a side income?

DS
Never.

PP2:
So you have only been working the last 13 years, right?

DS:
Correct, at PT NMR.

PP2:
So just PT NMR, yeah?

DS:
Yes.

PP2:
Enough, Judge.

J III:
I think that is enough, yeah. We…
DS:
Thank you.

PP3:
Judge…

J III:
Hah?

PP3:
There is one additional question, Judge. Witness, are you aware of any mercury ever being discharged into the air?

DS:
Never.

PP3:
Never. Enough Sir.

J III:
I will give the opportunity for the Defendant.

PS:
Before the Defendant, Your Honor, there is something that we would like to be clarified based on the questions of the Prosecutors. Thank you Your Honor.

J III:
As a question?

PS:
As a question.

J III:
Hmm.

PS:
Witness, has PT NMR ever received a letter requesting an environmental audit from the Government, be it the KLH, or from ESDM, or from the North Sulawesi Provincial Government?

DS:
No, never. I’ve never read [anything like] it.

PS:
On what date did PT NMR close down, ceased its production process?

DS:
The production process itself, the last time material was entered into the plant had ceased on 31st of August 2004, and that process went on…

PS:
Alright. Hold on, hold on, so officially it was announced on the 31st of August 2004. Did all mechanized activities end on 31st of August 2004?

DS:
No, that was the last time materials were entered into the plant, on 31st of August.

PS:
What was the date approximately when machines discharged tailings into Buyat sea for the last time?

DS:
What date exactly I don’t know, but it was more or less in October 2004.

PS:
October 2004?

DS:
Yes.

PS:
About how long, you see, when I say shut down or the machinery stopped working for the last time until they became truly idle and not operating. If you don’t know the date, then how long…

 [recording is damaged]

DS:
Almost two months.

PS:
Almost two months? In this 2-month process, the discharge of tailings into the sea still continued?

DS:
Yes.

PS:
Thank you. Thank you Your Honor for this sweet opportunity.

J III:
Please. Is it going to be a response or questions? 
RBN Questions & Conclusion

RBN:
Yes, thank you.  I have a couple of questions first.
HS:
Terima kasih Yang Mulia.  Saya punya 2 pertanyaan.
RBN:
As a matter of standard operating procedure, does PT NMR test its own employee who work in the plant for metal such as mercury, if so how often do you test them?
HS:
Saudara Saksi, sebagai suatu prosedur standar, standard operating procedure dari perusahaan, apakah PT NMR melakukan uji adanya logam dalam para pegawainya, badannya, dan apabila yang bekerja di sana dan apabila dilakukan, betapa sering uji ini dilakukan?
DS:
About that, PT NMR carried out tests on its employees, specifically tests for the rpesence of metals [in the body]. So the employees are tested once a month for mercury in their bodies.

HS:
So the, PT NMR is doing the test once in a month every time.
RBN:
Ok, is it correct that some of employees also living in the neighbouring villages, so they’re not only the ones that work in the plant, but they also live in the natural environment around the mines?
HS:
Apakah benar bahwa mereka yang bekerja, para karyawan yang bekerja di PT NMR itu juga tinggal, ada yang tinggal di desa-desa sekitarnya, jadi bukan hanya tinggal di daerah tambang?
DS:
Yes, correct. So the employees that we examined are the employees who live at PT NMR, at PT NMR’s location as well as the employees who live in the village. 

HS:
Yes, that’s right, the employees who used we test are not only those working the mines, but also live in the neighbouring villages.
RBN:
Ok then and all this time since the mines been operating, and you’ve been testing the employees, have you ever observed any issues with mercury in any of the employees who were monitored for the last several years?

HS:
Baiklah kalau demikian, selama waktu masa operasi dari pada tambang ini, di mana telah dilakukan pengujian pada para pegawai karyawannya, apakah pernah terdengar atau mengetahui bahwa ada masalah dengan kimia, zat-zat kimia atau merkuri, air raksa?
DS:
Never.  All employess who tested fell under the normal range for mercury.

HS:
Never, and all the employees being checked in the normal range.
RBN:
And lots of these employees also come from Buyat Bay too.  Is that correct?
HS:
Dan di antara karyawan ini banyak juga yang berasal dari Teluk Buyat, bukankah demikian?

RBN:
[They] eat the fish, right?

HS:
Ya, makan ikan dari Teluk Buyat.
DS:
Yes, those who live in Ratatotok and Buyat would certainly eat fish in the village.

HS:
Yes, those who live in Ratatotok and Buyat of course eat fish from the Buyat Bay.
RBN:
Ok, thank you.  I also like to clarify couple of points on, in regard to save the health environment at the mining location, who has the ultimate decision making power and account abilities according to issues at the mine site?
HS:
Ya, jadi terima kasih dan saya ingin mengklarifikasi beberapa isu, siapa yang mempunyai tanggung jawab tertinggi atau sepenuhnya di dalam daerah pertambangan tentang keamanan dari pada tambang itu?
DS:
So according to the Minister of Mining’s Regulation [number] 555, about the work safety and the Minister of Mining’s Regulation No. 1211 about the Environment, the Technical Head is the highest in the line of responsibility for mining operations.

HS:
So according to Regulation No. 555 any numbers any mention the other number of the Ministry of Environment, the Technical Head ya?

DS:
The Technical Head.

HS:
Technical Head is responsible for the safety in the mine.
RBN:
Why is this so and who appoints and approves the Kepala Tekhnik?

HS:
Kenapa demikian dan siapa yang mengangkat Kepala Tekhnik ini?

DS
So the Technical Head could be appointed in two ways. First, specifically for Indonesian who have sufficient experienced in the field of mining, must be trained for at least three months in order to get pass a course as a Technical Head. But specifically of foreigners with a certainposition, such as a general manager, [he] must write apaper if he is proposed as the Technical Head… must write a paper and must present it to a team of Mining Inspectors to be appro ed as the Technical Head. So there are two ways.

HS:
So there are 2 messages, one Indonesian person then that person elected should follow a course for 3 months, if the person is foreigner then that person or general manager should present the paper in relation to the job who is going to be taken and then that will be evaluated and he can be placed in that position.  Terima kasih.

RBN:
So, what is the Kepala Technic activities specifically in relation to environmental management? 

HS:
Apa yang menjadi keahlian khusus Kepala Tekhnik yang berhubungan dengan ini?
DS:
Based on Minister’s Regulation No.1211, Minister of Mining… No.1211. The technical head is the most responsible in the implementation of the environmental management, of the environmental regulations, environmental monitoring, and sending environmental monitoring reports and environmental management reports, and ensure… the third, to ensure that the standard operating procedures of all aspects of mining operations are not dangerous to the environment.

HS:
So the Kepala Technic is responsible for escorting from the regulation is responsible for the safety and he has to submit the reports to the Government. 

RBN:
In any of your time as an employee of PT NMR, has the Kepala Technic ever stop the operation to prevent environmental damage?

HS:
Selama masa kerja Anda, apakah pernah ada seorang Kepala Tekhnik yang menghentikan operasinya karena kerusakan lingkungan?
DS:
The operations were stopped once.

PP1:
Interruption Panel, this has been asked. So if there has been such a question, let them not repeat it.

J III:
There should be an opportunity for the Defendant. Please continue. 

DS:
Yes, so [that was] specifically due to environmental incidents. But due to other events, the Technical Head stops operations every month. But if there are mining accidents or other incidents, the Technical Head could stop operations and give a 24-hour opportunity, within 24 hours, to report that to the Chief Mining Inspector or the Chief Executive of the Inspector, the Mining Inspection in Jakarta.

RBN:
So, in this case, could the any Director of the Company or the President Director over rights such a decision of the Kepala Tekhnik with regard the safety on work place, occupation or health or prevention and medication of environmental management? 

HS:
Dalam hal ini, apakah, sorry, apakah Direktur atau Presiden Direktur dapat melampaui keputusan daripada Kepala Tekhnik dengan hubungan terhadap keamanan dari pekerjaan?
DS
No, because that provision is the responsibility of the Technical Head of the Mine.

HS:
No, because that it is the responsibility of the Kepala Teknik Tambang.

RBN:
And I just want to confirm that you are familiar with this regulation relating to mine, health, and safety of the environment is that correct.
HS:
Ya, saya hanya mau memastikan bahwa Anda mengetahui peraturan-peraturan ini. Terima kasih. 
DS:
Yes, I’m aware of this provision because I attended the Technical Head training, even though I was not appointed as the Technical Head, but I was sent to attend the Technical Head training. So I understand this provision.

RBN:
Ok, thank you. 

HS:
Terima kasih.  Kesimpulan, responses.

RBN:
Ok, in my response I accept this witnesses testimony in its entirely.
HS:
Penjelasan Saksi ini saya terima secara keseluruhan.
RBN:
This witness is testimony highlighted many aspects of PT NMR’s operation that are relevant to this case including testimony which confirm that PT NMR utilized component experts to conduct feasibility and environmental base line and it was received Governmental approval for both the AMDAL and the feasibility study.  After which the Government granted the construction permit to build the mine and further granted to operate the mine after the construction was completed.
HS:
Penjelasan Saksi ini telah menitik beratkan berbagai aspek pengoerasian PT NMR yang sangan relevan untuk kasus ini termsuk kesaksian yang membenarkan bahwa PT NMR mempekerjakan ahli-ahli yang kompeten dalam melakukan analisa kelayakan dan rona awal dan bahwa Pemerintah telah menyetujui AMDAL dan studi kelayakan yang diajukan setelah itu Pemerintah RI mengeluarkan izin konstruksi tambang dan kemudian izin untuk mengoperasikan tambang setelah konstruksinya dirampungkan.
RBN:
From this witnesses testimony is clear that the environmental management was built into the process design and incorporated many save guards such as tailing detox and mercury scrubber into the process.

HS:
Dari kesaksian yang diberikan Saksi ini jelaslah bahwa pengelolaan lingkungan telah dijadikan bagian dari rancangan proses dan mencakup berbagai unsur pengaman seperti detoksifikasi tailing serta pemisah atau skraber merkuri sebagai bagian dari pada proses.
[recording stops]

RBN:
Eventhough there was no regulatory requirement to do so.

HS:
Saksi juga telah mengkonfimasikan bahwa PT NMR telah mematuhi permintaan pemerintah untuk melakukan study ecological risk assessment dalam kerangka waktu 6 bulan yang dialokasikan, meskipun tidak terdapat dasar peraturan atau undang-undang untuk pelaksanaannya.  

RBN:
The Witness also stated that PT NMR did receive a permit to discharge its mine tailing in since the issuance of that permit, no correspondences has been received which indicated that the permit was revoke by the government.  

HS:
Saksi juga menyatakan bahwa PT NMR pernah mendapatkan ijin untuk melepaskan tailing dan setelah ijin tersebut diterbitkan tidak pernah ada surat menyurat yang mengisyaratkan bahwa pemerintah telah membatalkan ijin tersebut.  

RBN:
And finally the Witness also emphasize the role of Kepala Teknik in mining operations which include the need to take the preventive major against the possibility of environmental damage and for the Kepala Teknik to take immediate majors should the mining activity post risk to the environment, trough out the life of the mine the Kepala Teknik did indeed act as responsibly and take appropriate measures including mine shut down when problem with the tailing did occurred. 

HS:
Saksi ini juga menekankan bahwa peranan Kepala Tehnik Tambang yang bertanggung jawab atas pengambilan tindakan pencegahan atas kemungkinan terjadinya kerusakan lingkungan dan bahwa Kepala Tehnik dapat segera mengambil tindakan seandainya timbul gejala bahwa kegiatan tambang beresiko merusak lingkungan.  Selama masa operasi tambang Kepala Tehnik bertindak dengan penuh tanggung jawab dan mengambil semua tindakan yang sesuai termasuk menghentikan operasi tambang ketika terjadinya masalah pipa tailing.

RBN:
That’s all thank you very much.

HS:
Sudah segitu saja?

RBN:
Thank you Your Honors 

HS:
Terima kasih, terima kasih Yang Mulia.
J III:
Okay, I think this is enough, if needed again in the future [we] may call [you] again later on, in case there is anything else required from you. Please, next witness.

LMPP:
Mister Jerry Kojansow please enter the court room. Please someone call him, he’s outside, Mister Jerry, Mister Jerry.

J III:
Your name, what is your full name?
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Jerry Kojansouw

JK:
Jerry Kojansow.

J III:
Where were you born?

JK:
I was born in Minahasa on 4 August 1974.

J III:
1971 yeah? What is your religion?

JK:
I am a Protestant.

J III:
Protestant yeah? Where do you live?

JK:
Currently I live in Karombasan in Manado.

J III:
What is your occupation?

JK:
Presently I still work at PT NMR.

J III:
As what?

JK:
Currently I am the Environmental Superintendent.

J III:
Where do you live again?

JK:
In Karombasan.

J III:
So Karombasan, yeah? What is [your] education?

JK:
My highest education was a Bachelor’s degree from the Faculty of Fisheries and Forestry.

J III:
Which university?

JK:
Sam Ratulangi, Manado.

J III:
So you are presented here as a Witness from the Defendant, yeah? Before providing testimony, you shall be sworn in according to your religion. Are you willing?

JK:
I am.

J III:
Please stand.

J II:
Alright, follow my words, okay?  

[Witness pronounces oath]
J III:
Since when have you been working at PT NMR?

JK:
I’ve worked at PT NMR since 1995, and I joined in July.

J III:
1995, in June, yeah?

JK:
July.

J III:
July, before operations, before production, yeah?

JK:
When I joined, it was during construction stage.

J III:
Construction?

JK:
Correct.

J III:
Were you involved in compiling the AMDAL, the drafting or whatever? 

JK:
I was not involved in compiling the AMDAL, but when I got in, the AMDAL has been completed, at that time, during construction. So I was only doing observations at that time.

J III:
When PT NMR began operating, what was your position... when [PT NMR] began operating, began the exploitation, yeah?

JK:
When I came to PT NMR I worked in the environmental [department] as an environmental technician where I performed daily tasks as an environmental technician, fixing equipment, overseeing whether the equipment worked properly, then doing observations at that time.

J III:
Who was your supervisor at that time?

JK:
At that time, my supervisor was Mister David Sompie.

J III:
What was David Sompie’s position at that time?

JK:
At that time, Mister David Sompie was the environmental officer or the supervisor at that time.

J III:
Oh, so you did not have anything to do with the technicals, with mining, yeah, processing or whatever?

JK:
Yes, I was only in the position concerning environmental observation.

J III:
Oh, in the environmental [department] because you were David Sompie’s staff, yeah?

JK:
[Missing transcription]

J III:
To safe time, I think I will just hand it over to the Legal Counsel of the Defendant to begin questioning. Please…

LMPP:
Thank you, Your Honor. Witness, you have just said that you did not take part in the compilation of AMDAL but you took part in monitoring. That was what you told the Panel of Judges, right?

JK:
Yes, I took part in monitoring.

LMPP:
Could you explain the scope or what were the aspects that became you task that you actually did with regards to the monitoring?

JK:
For the monitoring, as it is set out in the RKL/RPL document, we did observations at sea, including the quality of sea water. Then we also monitored the quality of sediment, fish, corals, and physical parameters of the sea water itself.

LMPP:
So those were the things, or what you did day-to-day in terms of monitoring?

JK:
Yes, correct.

LMPP:
So in short, what is the purpose of monitoring? Is it to make sure what the actual [condition] is?

JK:
The purpose of monitoring is actually to make sure what is actually happening in the sea environment itself. So in the environment we have the effluent, then there is the ambient environment. So roughly speaking, we can say that ambience [sic] is the environment at sea where we place tailings. So we have to look at, or monitor whether changes occur there with the input of effluent. So we perform monitoring there, and then we too, in performing this monitoring, we have a document that we use as a sort of guideline for our monitoring, the RKL/RPL document.

LMPP:
Oh, so the monitoring that is being done here is more specific for the purposes of RKL/RPL report, as it is required by the Government to be done by PT NMR?

JK:
Yes, correct. So there is the RKL/RPL document, and then we put it down into a quarterly report. So we do monitoring, whatever we do over the course of those three months, we then report it to the Government.

LMPP:
So concretely, the [result of] monitoring is reported to the government in the form of what’s called an RKL/RPL, that the environmental requirements are followed within the scope of mining activities where you work?

JK:
Yes, correct.

LMPP:
So you did that since you came in 1995 until… when was the last time?

JK:
Until now. We still do monitoring.

LMPP:
So to this day you still do monitoring?

JK:
Yes, correct.

LMPP:
I would like to go further. It was explained earlier that there are several aspects of monitoring that’s done, about the sea water. Can you explain to this court what was the condition of the sea water that you observed? Can you explain... and how... or perhaps could you explain the process until later then... I don’t know... could you perhaps explain your observation of the sea water and where is that observation taken? Could you explain?

JK:
Oh, I can, Mister Panel of Judges [sic], may I use presentation aids in order to explain this?

LMPP:
Yes, he wants to use aids, Your Honor, we ask for permission. Now, the slide that you are showing here, is this the area where you did your monitoring, Witness?

JK:
Yes, correct, this location is our monitoring location. This is the location for monitoring the sea water quality. There is a square in this area which is called the mixing area, where we have locations a, b, c and d.

LMPP:
This is Buyat Bay, yes?

JK:
Yes, correct, this is Buyat Bay.

LMPP:
Alright.

JK:
Then we also did monitoring of coral reefs in the location. In Buyat Bay there is one location, and along Totok Peninsula, there are four locations and one more on Hogou Island. Actually, in the AMDAL there are only 4 locations, but because we wanted to do a better monitoring we added 1 more location in Buyat Bay, and another further away from Buyat Bay. Then we also did sediment monitoring and monitoring of fish, including fish in coral reefs. And then about your question about the sampling procedure for sea water... so I can explain here... this is what the sampling process that we often do. This number here shows taking of samples at sea using a tool called Go Flow, where this tool will work by... when we are on a boat, that tool...

LMPP:
Witness, I would like to ask, is this a real condition or what is dreamt as an ideal, like that?

JK:
This is real, this is the sampling process that happens in…

LMPP:
… the field?

JK:
The field, Sir. I need to explain, this is Go Flow, a tool that is closed when we lower it… so that at the depth of 10 meters it will open automatically. This tool was designed to avoid surface contamination before the tool is lowered, so that what we take is a sample that is actually what we expect from that depth…

LMPP:
Could you please explain that picture first. There are gloves. What is there? What does that mean?

JK:
So the person who uses this must wear gloves in order to avoid contaminating the water.

LMPP:
Alright.

JK:
After this water sample is taken, we will take this sample to a laboratory. So we filter it, because what we want is… for example… for us to look at metals dissolved in the sea water. So we must filter it first before we preserve these samples. Here is one of the samples of bottles that we use. The bottles that we usually use are bottles with seals. If we are to [close the cap of] this bottle once, it will immediately [lock], and if we were to open it, the seal will be broken here. 

LMPP:
Is it really that important, or no? You just explained that for the purposes of sampling, you explained that there is this bottle now, and this [bottle] when it has been closed, and if opened again it breaks. Is this really that important in sampling? 

JK:
Yes, this is very important because this is to show while we fill [the bottle] with sea water sample, when the sample travels there is no tampering of the sample. So if this seal is broken here, that would mean someone has tampered with the sample in the bottle before it gets to the lab... before it arrives at the lab.

LMPP:
So it means, this is an important part of sampling, right?

JK:
Yes, to ensure that the sample is not tampered with.

LMPP:
Alright, go on.

JK:
This is the preservation process and this takes place in our laboratory where these bottles are to be analyzed for dissolved metals. So if we are to analyze dissolved metals, we would filter it first and then put a preservative. Now, the preservative that we use is HNO3, a strong acid with pH below 2. This is the labeling process, where… and also sealing process. Labeling process is very important, in which we write down a code on the bottle itself, and this code contains a lot of information, all information we need is there, but this information is made as such, so that only us know [how to read] those codes. And here is the sealing process where me make sure that the bottles do not spill out during travel. After we do the coding or labeling of these bottles, this is what we fill out, what is called a chain of custody, as a control [mechanism], that our samples with such codes… and there is an explanation that this sample is a matrix sample of, for instance, sea water sample, and then [whether] it was prepared or not, and then what analysis we would require, what do we need to be analyzed in the laboratory. This and also this as a prove, that later the receiving laboratory will sign, that these samples have been received on such and such date with the same number of bottles. They will put down their signatures here, and return this to us. This is what we always do. Before the samples are sent to the intended laboratory, the samples are packaged in a cool box, and then this chain of custody is placed together [with the samples] inside the cool box and given ice, or given dry ice or box e dry ice [sic], to maintain [a low] temperature in the box, and then this is closed tight, and then we send it to the lab that we intended.

LMPP:
Why is this cool box important in the testing of samples to be examined by the laboratory?

JK:
This cool box is important to keep the temperature stable, to prevent it from heating up during the travel, because if those sample bottles warm up there will be changes in those sample bottles. I can give you a simple example, such as an Aqua® drinking water or bottled water, it always says there to keep it in a cool place and keep from direct sunlight. That is how I can illustrate…

LMPP:
If it is exposed to direct sunlight, what’s going to happen? Will there be changes?

JK:
Yes, changes could happen because oxidation could occur or reheating of the samples themselves, so the results that we hope to achieve in the analysis of the samples would be biased.

LMPP:
So supposed this is placed in an open place with direct exposure to the sun, and people can also freely access, could it change? The sample quality?

JK:
Yes, the sample quality could change.

LMPP:
Yes, alright. So this is, um… the observations of sea water samples that you do, and this is real [conditions], not the ideal, right? 

JK:
Yes, this is real.
LMPP:
So then, after this is placed, like, in a cool box, and there is ice there, and then what do you do with it?

JK:
After this, it is closed, everything sealed, and we put an address and send it to an independent laboratory, which in this case is ALS laboratory in Bogor.

LMPP:
So this sample is sent to an accredited and independent laboratory that you mentioned earlier?

JK:
Yes, correct.

LMPP:
And they are the ones who perform the examinations and not PT NMR itself?

JK:
No.

LMPP:
And then these results are the ones that would be put into quarterly reports that you mentioned earlier, the RKL/RPL to the government, and in this case the KLH and so forth?

JK:
Yes correct. So the results of what we monitor during those three months are put into into the RKL/RPL report to the government.

LMPP:
Alright, so this is routine, an obligation that you are still doing to this day, yes?

JK:
Yes, this is routine work, as it is set out in the RKL/RPL document and when PT NMR was operating. When PT NMR just started operating we did that every month. And in 1998 we only needed to take sea water quality sampling every three months, as it is set out in the RKL/RPL itself.

LMPP:
Alright...

JK:
So in the beginning we did it every month.

LMPP:
Alright, so this is about the sea water, then after the sample is put in the cool box and sent, you are no longer involved, right?

JK:
No.

LMPP:
So the [responsibility] for the next process lies with the laboratory. We will call the laboratory [personnel] later on to explain what must be done. You said earlier besides monitoring... besides sea water [you] also monitors the corals, or the fish, what was it?

JK:
Coral reefs, Sir.

LMPP:
Coral reefs. Could you explain to this court the results of your observations of coral reefs? But before we get there, please explain why is it important to monitor the coral reefs? Is it because it is mentioned in the AMDAL or because it is indeed a scientific indicator so it is monitored?

JK:
Yes, that is because it is part of environmental processing [sic, management] where we also must monitor the condition of coral reefs as specified in the AMDAL, that we must perform monitoring of coral reefs, the health of corals around the [site] of our tailings disposal... placement.

LMPP:
And did you do the monitoring of the coral reefs?

JK:
The ones who did... I also took part with the team from the Faculty of Fisheries and Oceanography from Sam Ratulangi, from Sam Ratulangi University.

LMPP:
So could you perhaps show this court the results of your observations of the coral reefs?

JK:
So...

LMPP:
Before getting here, what was the condition of the coral reefs before we see [the present condition of the corals]?

JK:
Yes, the coral reefs there are still good, even better compared to what was observed, studied during the time when the AMDAL was made. I actually read the AMDAL, and it says there that in the location near Tanjung Buyat in 1993 there were no butterfly fish found. And now we also... I mean this is better because in 1997 PT NMR [began] working together with the water police to patrol the waters around there...

LMPP:
Alright, so you did it yourself working together with the parties you just mentioned?

JK:
Yes.

LMPP:
So now you want to show this court the results of your observations, but before [you show] specific photos like so, could you explain on the general map, where is the [location of the] coral reefs that you observed, so we do not get lost.

JK:
Yes. What we observed, first on the left side of Buyat Bay, one in front of Tanjung Buyat, what we call site 4, and here is site 3 and site 1, site 2, and then this one is Hogou Island.

LMPP:
Alright, so it is in these places the corals you’re about to show us are located?

JK:
Yes.

LMPP:
Alright, please.

JK:
And that photo was taken on this cape, on Tanjung Totok. So here… so we can see, here is Buyat Bay, here is the operational area of PT NMR, and here is the right part of the cape. This photo is half water and the top half… and on this part there are coral reefs.

LMPP: [missing transcription]

[should be JK not LMPP]:
So this is the monitoring team from the Faculty of Marine and Fisheries, the survey that they did in February 1996. On the left here is a researcher that was looking at the condition of reef fish along the inter-transect, which is five meters on the left and five meters on the right. What we mean by an transect is this 50-meter line. So this method of fish monitoring is the method of visual census, and then here from the same team, they were onserving the conditions of coral reefs, where they looked at the percentage of coral cover...

LMPP:
When was this photo taken?

JK:
This was taken in February 1996 in Buyat area. This was in site 4, close to...

LMPP:
Alright, go on.

JK:
This is an example of coral reef survey in Buyat Bay at the depth of 3 meters along 1-6 meter [of the transect]. So this survey was on 20 September 2005, as I said earlier, what they used to see the condition of the coral reef itself is the 50-meter inter-transect line. This is an example of their observation results at a depth of 10 meters, in September 2005 at meters 9-22 [of the transect]. So they did an inter-transect method that is commonly used. And that was done at a depth of 3 meters and 10 meters. This is the condition of Buyat Bay when I dove there with someone from America on March 25. So this is the coral in the part of Tanjung Buyat that is still healthy. And then this also, in the part near the one earlier, there is a stacked coral reef, [the photo of] which I took at about the same time.

LMPP:
So [that was] on 25 March 2006. Still very recent then?

JK:
Yes, recent.

LMPP:
And you did this yourself?

JK:
Yes, I took these photographs myself.

LMPP:
How far is this from the tailing pipe, or PT NMR’s tailings?

JK:
So if we are to look at the length measurement or if it is surface measurement... so if we look at the map, and then we look at the sacle, that would be around 500 meters from the mouth of the pipe.

LMPP:
So not too far actually. I have a bit of a question, because you have a Bachelor’s degree, as you were asked, what was it, marine farming [sic]? If these tailings were... or if there are tailings particles stirred up reaching these corals, would those corals live or die?

JK:
Well, if it is stirred and the corals are covered with sediment, they would die.

LMPP:
So if these were covered by sediment, for instance, by tailings, those corals would die?

JK:
Yes correct. And this is the last photographs taken, just a couple of days ago on the 3rd of May 2006 where I took a dive together with a journalist from National Geographic Indonesia.

LMPP:
That was on...

[recording stops].

JK:
The photo, video that we are about to see was taken on this cape, closest to the location of [tailings] placement. These are the fish on the reef, in the area of coral reef, usually the major species or the common species of fish on the reef itself. This is a soft coral, and this is a rock coral.

LMPP:
Was there any lumpy fish among them?

[audience laughs]

JK:
This is soft coral area as well. This is a plate coral of the type acropora. One important thing to note here is that in 1993, based on the AMDAL document, it said that in that area illegal fishing activities were very high. So they were using dynamite and potassium cyanide for aquarium fish. Today it is better…

PP3:
Honorable Panel of Judges, Chairman of the Panel, so now this Witness is telling stories on his own, whereas he really should be answering what is being asked. And also we cannot really believe these pictures. Who knows, maybe these were taken in Bunaken or somewhere else? Who can confirm that these pictures were taken in Buyat Bay? Just that.

LMPP:
Your Honor, [what he was] explaining was based on the question that we asked. He said he monitored the condition at sea, the sea water, as well as the coral reefs, including the fish. And this was entered into a report for RKL/RPL which is the obligation of PT NMR according to the regulations of law. And secondly, if you doubt whether this was in Bunaken or not, first of all the Witness has been sworn in, and there are consequences if he lies in this court, and he has said that he will say the truth. So [you] may prove if he is lying, you could ask the Witness...

J III:
Or you could do a dive together.

LMPP:
Or dive together.

[audience laughs]

J III:
Enough, I mean, so we can safe time, just ask questions.

LMPP:
Alright, alright.

J III:
So essentially, he is part of PT NMR and David Sompie’s staff who carried out monitoring of water, marine life, and the coral reefs. That’s what was being explained.

LMPP:
Alright, and that shows the actual condition if you want to have a look. So there’s no need to continue. That was enough.

J III:
I think the observations... generally speaking, the coral reefs had been observed and so forth, the water had been analyzed, whether the water analyzed was taken from Jakarta Bay or elsewhere is not important to me. If you don’t believe, you can go ahead an [cross-examine].

LMPP:
Alright.

J III:
Now continue the questioning.

LMPP:
Alright. Witness, even though [your explanations about] the results of monitoring and the conditions were interrupted, what is certain is that this was not in Bunaken? 

JK:
Yes, correct.

[audience laughs]

JK:
In Buyat Bay.

LMPP:
I will now move on to, whatisit, the next, the next question. In this court [it was explained that] there was sampling carried out by the Police Headquarters, which later became items of evidence in this court. It was shown a while ago. My question, did you participate in that sampling process with the Police Headquarters which became evidence in this court?

JK:
Correct, and I also witnessed the sampling process at that time, which began on 28 July 2004.

LMPP:
So you took part in sample-taking with the National Police Headquarters. How many days was it?

JK:
That sample-taking took four days. May I…

LMPP:
Hold on, hold on, later. How many days?

JK:
Four days, there were four days. So they took samples on the 28th at sea, 29th was still at sea, and then on the 29th there was half a day of sampling on land, and on the 30th took water, continued to take water on land, and on the 31st performed sample separation at the police post at the Special Police precinct in Ratatotok back then. And the police did their own sealing of their sample jerrycans.

LMPP:
So you said you took part for four days, and the samples were then split into two?

JK:
Yes, those samples were split…

LMPP:
Oh, split?

JK:
Split when we were on the boat. So when that Go Flow… when the water arrived, so we would separate it. So the 1-liter jerrycans were Police HQ’s own, and that 1-liter bottle was given to PT NMR. On the first day, on the twentieth…

LMPP:
Hold on, I will… before we get into more details. So you took part in the sample taking, and then there were samples split in two: one part for the Police HQ which then went to the forensic laboratory, and the other to PT NMR, right?

JK:
What I know is only what was given to PT NMR, to us, and we would send it to the usual Laboratory that we have appointed, send…

LMPP:
Well, the question has not gotten there just yet. So there was indeed, whatisit, the sample taking in which you took part, and then the details later, but, was there a sample that later went to the police, a part of the samples taken simultaneously, and then given to PT NMR who would later examine it in other places?

JK:
Yes, correct.

LMPP:
Alright. Can you explain in general terms the sample taking activity in which you participated with the Police HQ. If there are [presentation] aids we would request your permission Your Honor, to show [the situation] when the samples were taken, so perhaps it could become more convincing.

J III:
Go on, go on.

JK:
So this was the first day, on the 28th of July, where we together with the Police HQ who were on NEMIRA II, on PT NMR’s boat. And then there were also community members on that boat. This was the first day using PT NMR’s equipment. This picture shows the process of filling up the sample bottles. So this is what I mentioned earlier, the jerrycans, 1-liter jerrycans belonging to the police, Police HQ. So we could tell it from the shape of the jerrycans. And this one was on the 28th of July. We took samples only in two locations in Buyat Bay, which at that time we only took in location 1 and location 2 at a depth of 30 meters. This bottle belongs to PT NMR, the one given to PT NMR. This…

J III:
That bottle is equipped with a seal, right? 

JK:
This one, yes…

J III:
The one you mentioned earlier, when [the bottle cap] is turned it would be sealed?

JK:
Yes, but this bottle has not been locked, still open.

J III:
Why not turned?

JK:
Later when the bottle is filled, it would be closed.

J III:
Oh yeah, you mean after it is filled, then [the cap] is turned?

JK:
Yes.

J III:
Then, I mean, why didn’t the police used the sampling model employing that method, I mean, the bottle that is automatically sealed, or locked when [the cap] is turned.

JK:
I don’t know Your Honor.

J III:
Why didn’t you, from PT NMR, provide it to them. Or do they want to use their own to take the water samples? [Did they] bring their own?

JK:
Yes, correct, they brought their own bottles.

LMPP:
Jerrycans, yeah, those ones, right?

JK:
Jerrycans, they used their own jerrycans.

J III:
So not the type with the seal like you explained earlier?

JK:
Well, no.

LMPP:
We can show it, Your Honor, if [you’d] like to see the example of the bottle.

J III:
Yeah, I did see PT NMR use that one, but I saw the police use the square one, that is why, why isn’t it the same?

LMPP:
Well, indeed.

J III:
Why not use the same bottles? So the [type of] bottles used, the square ones, they were brought by the National Police HQs.

JK:
Yes, right Sir.

LMPP:
There was something put in it, something was put it in, what was it?

JK:
What was put in this bottle is strong acid. I asked mister Policeman back then what was in that small bottle. Mister Policeman said it was strong HNO3 with pH below 2, and he put three drops into it.

LMPP:
Alright.  

JK:
Alright. So this was when it was sealed. So here it was filled into the police’s bottle. Addition of the same HNO3 acid from the small bottle, [into] police jerrycan here.

J III:
Could you explain what those three drops are for? What acid was it, strong acid?

JK:
Strong acid.

J III:
Strong acid, I mean, you did study chemistry, right? What is that for? That strong acid was put in there for what… [into] that water sample, for what?

JK:
Actually, the process of adding strong acid that we usually do takes place after, after filtration, and only then we put strong acid below… with pH below 2. This is to preserve the sea water sample that we took. For example, if we are to measure the levels of dissolved metal in the sea water. So the process is first of all we filter the sample, and after that we add strong acid…

J III:
Here’s my question, in the bottles for PT NMR, like these ones, were they also given strong acid at that time? 

JK:
On the first day, yes, together with them we treated [the samples] the same way.

J III:
Then on the seconde day? Why was it done on the first day? 

JK:
Well, because we took [samples] during those two days.

LMPP:
No, when... was it shown beforehand, what was being dripped before it was dripped, or did the police put the drops right away? PT NMR did have their people there, there were witnesses there, right? Like, was that actually strong acid? You said it was string acid, right?

JK:
Yes.

LMPP:
Or HNO3?

JK:
HNO3, yes.

LMPP:
”And I will put three drops later on.” Was there such a statement before it was done, or [did they] put it right away just like that?

JK:
Actually, at that time, they were going to say that they were putting the drops, putting HNO3 strong acid, but whether it was actuele HNO3, I could only tell from the [label on] small bottle.

LMPP:
So it means, [they] didn’t ask you to have a look first before they put it, right? They just did it, saying here’s HNO3 I will put three drops, right?

JK:
Yes, yes, something like that. They just said this is HNO3 to preserve the samples, without any filtration proces at that time...

LMPP:
Meaning, the filtration process was not demonstrated too, is that it?

JK:
Yes.

LMPP:
Alright, please go on.

JK:
And here is the sampling of marine sediment from the sea bed using a ponar grab, as it is called. This was still during the first day in the second location…

LMPP:
This was the same thing done when we went to the field, right?

JK:
Yes, correct Sir, taking of marine sediment using a ponar grab. Now, this sample would then be put into a plastic [bag?], a ziplock plastic, as it is called.

LMPP:
Could [you] speed it up perhaps?

JK:
Yes.

LMPP:
That was on the first day, yeah?

JK:
Yes.

LMPP:
Those were activities on the first day?

JK:
This is still the first day in this photo, where Mister Policeman puts HNO3 from…

LMPP:
That there, who is in that picture, that police?

JK:
Yes, this is police from the National Headquarters.

LMPP:
From the National Police Headquarters, alright.

J III:
That bottle is round, and not rectangular?

JK:
Yes, this one was a bottle, bottle from PT NMR. It was separated immediately, Sir. So from this sample, there were two bottles taken from each location, at that time at a depth of 30 [meters], the sample was taken, and brought to the surface. And then the Police Headquarters took one liter in the 1-liter jerrycan, and then we were also given 1-liter bottles filled with water, and then…

J III:
Didn’t you say earlier this was split in Ratatotok?

LMPP:
No, on the boat.

JK:
On the boat they were separated, I mean the bottles. So the square jerrycans were the police’s and the round ones were PT NMR’s.

LMPP:
Oh yeah, the hand over at the time.

JK:
This was still the second day, which is the taking of sea sediment [samples].

LMPP:
Could you explain who is in that picture, the one with glasses?

JK:
This is a [Policeman] from the National Police HQs.

LMPP:
And on the right?

JK:
This one, Sir?

LMPP:
On the left, sorry.

JK:
This.

LMPP:
On the left, left facing us, to the left from the Police, who is that in the white shirt?

JK:
This one?

LMPP:
Yes. 

JK:
This one I see is Mister Rignolda Djamaluddin.

LMPP:
Oh, alright.

JK:
This was on the second day, where the samples were taken by diving in Buyat Bay.

LMPP:
Who is that one, in the blue shirt receiving there?

JK:
I’m not too sure looking from behind like this, Sir.

LMPP:
The same person, yeah?

JK:
But the sample was taken by diving, and put in a plastic container that we used to fill with sediment. If we are to look at that picture...

LMPP:
And then on the right, there is a photograph, what is being mixed into it?

JK:
That, I don’t know, Sir. I don’t know, because this process, the sample taking process, is done by diving from the boat that…

LMPP:
Oh really?

JK:
The boat, cakalang fishing boat...

LMPP:
In the previous sessions we have seen this, from divers there, and then…

J III:
No… were you there on the boat at that time?

JK:
I was…

J III:
Or on another boat?

JK:
I was on another boat.

J III:
Oh.

LMPP:
Alright.

JK:
But both in Buyat Bay. On the 30th we took samples on land, which was in Buyat River as well as in another location in Totok, Totok River and three locations in Buyat River. This one was on the fourth day. So these photos were of samples we took in the field. So during the sampling process, all the bottles that we took were kept at the police post. So this was on the fourth day where all the samples we took were displayed on the floor at the police post, which was to show that these were the property of the police on the front here, the jerrycans, and then ours were the bottles behind here. There were also samples belonging to the police that were put into the round bottles with the seals, because at that time the police ran out of their sample bottles, so we gave them…

LMPP:
I have a question. This was on the fourth day, yeah? Meanwhile the sea water samples were taken on the first day.

JK:
Yes, correct.

LMPP:
So from the first day, and this is the fourth day, right? My question, who kept the samples and where were they kept? Do you know?

JK:
Yes, at that time we went to the police office every day to meet with [representatives] of the National Police HQs to take [the samples] the following day. So we saw that the samples were kept there, in the room, where they just put them on the floor...

LMPP:
Ah yeah that... this was the real condition, left like that?

JK:
Yes, on the third day it was kept like this, but the day before it was on the floor but in a room.

LMPP:
On the floor in a room? 

JK:
Yes, here is the photo I took on the last day where we wanted to sort which ones were gonna be taken by the police, and which ones by PT NMR…

LMPP:
Earlier you told about your experience performing sampling for PT NMR. Is this the standard method according to the requirements? Because here, it is in a room where sunlight enters and everyone has access? 

JK:
This sort of thing is actually, um, not the standard. So this is very different than what we do at PT NMR.

LMPP:
Alright. So this last one was like that, yeah, where, except for the ones which the police ran short of the jerrycans, the rectangular [containers] were taken to Jakarta to the National Police HQs to be examined at, um, the Forensic Laboratory. Where the round ones, maybe the ones on the right side, looks like most of them are there, were then given to PT NMR to be examined at an independent laboratory outside, right?

JK:
Yes, correct. So on the 31st the samples intended for PT NMR were taken by myself, and then we took them to the laboratory to be…

LMPP:
[The samples] were handed over to you yourself?

JK:
Yes.

LMPP:
At the police precinct?

JK:
At the police precinct.

LMPP:
The one in Ratatotok?

JK:
Yes.

LMPP:
On the fourth day?

JK:
On the 31st, right.

LMPP:
On the date… but actually it has already been split on the boat, meaning which ones for the Police and which ones to be taken by PT NMR?

JK:
Yes, correct.

LMPP:
With those ones, the round bottles that were shown earlier?

JK:
Yes, correct, those…

LMPP:
Which have a security feature, whereas the jerrycans do not have any security features?

JK:
Yes, so for four days, we can say that all of those samples were in the laboratory, were in the police precinct in Ratatotok. And all of our samples were in a sealed condition like so, if they’re locked, they will… 

LMPP:
If it’s opened [the seal] will break?

JK:
If opened, once opened [the seal] will break.

LMPP:
On the right side on that photo there, this was on the fourth day, right? What is that person doing there, do you know?

JK:
This was the sealing process performed by the police on that day, the fourth day…

LMPP:
So it was only sealed on the fourth day, like that huh? So not immediately sealed on the first day?

JK:
Right. So only later on the fourth day the police would seal their bottles.

LMPP:
Alright, so on the fourth day, yeah?

JK:
Yes, this could, this is the general photo of those samples displayed at that time. So on the front here and the hind row, these jerrycans belong to the police headquarters…

J III:
Let’s just move on. This is finished.

LMPP:
Alright, this is the last thing before this… Did you see the filtering of these samples, samples taken by the Police HQs?

JK:
For as long as I followed them, there was no filtering.

LMPP:
Alright, thank you, that would be it from me for now. Enough Your Honor, thank you.

J III:
Please. Legal Counsel of...

PS:
Thank you Your Honor, we, perhaps our questions would be very boring, but they relate to the numbers that were presented in the files. We’d ask for your patience, for we will be cross-examining one by one [the numbers] between one dossier bearing the signature of the Witness during sampling... We have been planning to... we intentionally made five copies of each here, actually, the dossier of sample taking and the dossier from Puslabfor [Central Forensic Laboratories]. We intentionally photocopied these to be distributed now, to the Panel of Judges as well, so that when we cross[examine] these numbers one-by-one, if the Panel would follow, the numbers that we mention could be followed. But if this is not needed by the Panel we also would not... this is not new stuff...

J III:
Was this Witness able to memorize all these numbers?

PS:
We will provide  the Witness with one dossier that he signed during the taking of those samples just shown.

J III:
Please, please.

PS:
Thank you. It’s there... there should be more... it’s in the BAP… just give it to him...
[document given to the Panel of Judges, the Prosecutors and the Witness]

J III:
There is also evidence for this… yeah, the dossier of sample taking, is there this evidence? 

PS:
This photocopy, Your Honor, we took from the case files. Your Honor, before we continue questioning, there’s a little announcement. Sorry, we didn’t report it earlier, that one of us could not continue the session, Mister Hafzan Taher. So we did not report this from the beginning, there’s something that prevented him from continuing. Alright, so with your permission we continue the questioning of Witness Mister Jerry Kojansow. In your hands, I’ve given you and all of us here, a dossier of the first day of sample taking of which you showed the video or photos. So according to the Puslabfor dossier that would be attachment four, as I said in the dossier of Puslabfor. I would begin from, not from the sample taking... earlier you said... you showed the last picture, that it happened on the 31st, right?

JK:
Um…

PS:
At the police precinct, the photos that you showed, could it be…

JK:
Yes.

PS:
The last photo, could you show it? Could you show, the one photo you said was the general, just leave it open there, because that is the nucleus of my question. Yeah, so could you look at the results of Puslabfor, yeah? Here number 11, page 5, could you look at it. Page 5 from Puslabfor or attachment 4, number 11. You just said under oath that on the 31st the police was still there. Could you look at number 11, Puslabfor dossier, page 4 of Puslabfor dossier.

JK:
I will read it with your permission. The team left Buyat on 14.00 WITA on Saturday, 30 July 2004, to Manado, continuing to Jakarta.

PS:
My question: you very proficiently told us that the Police on the 31st was still distributing or still arranging. You’re under oath here and don’t even try to make up stories in this court. Which one is correct?

JK:
The correct one was on the 31st, Sir. At that time were separating samples at the Special Police office in Ratatotok.

PS:
So on the 30th the Police had not left Buyat Bay as what you just read?

[recording stops]

PS: 
I will read the same [dossier]… took samples of sea water, 2 liters in 2 jerrycans, 2 more jerrycans from the same coordinate, which is 92691 degrees north and 689957 east. Both were assigned the code 2, two more were assigned code 2, one on the right of this Puslabfor dossier was filtered and the other was not filtered, but both were given the same code. My question is, why is it that when you took 1 liters, whereas here in the dossiers there are 2 facts: in the sample taking dossier it says 1 liters, and then in the Puslabfor [dossier] in the same place at the same time, same coordinate, why does it say 2 liters? Why, Witness? Which one is correct?

JK:
The right one is this one, Sir, the one I took pictures of, the taking of one 1-liter jerrycan for the Police Headuqarters and 1 liter for PT NMR.

PS:
So there is only one unit of jerrycan with the code 2, right?

JK:
Right. 

PS:
So the Puslabfor dossier which says that there were 2 samples taken in that place with the code 2… two jerrycans is incorrect?

JK:
Yes, I can say that.

PS:
So incorrect, yeah? Is there the possibility that other samples were taken by the police in the same coordinate, same time, without your knowledge?

JK:
To my recollection, it would have been impossible at that time, Sir, because the weather then, it was after lunch, and the waves were getting bigger. So it would be impossible at the same time. 

PSI:
Impossible. So those were the only samples that were given to the police… or taken by the police, code 2, just one jerrycan, right?

JK:
Correct.

PS:
Witness, why does a sample need to be assigned a code? I read in the Puslabfor [dossier] here, two codes, two different items, both sea water, one filtered and one not filtered but given the same code. Why is this code necessary?

JK:
Code assignment is very important in order to provide an identity to the samples that we take, where this code will [inform us] whether the sample has been prepared or not. The code assigned will indicate a lot of information that we put in there, which is the information about what sample we put in that bottle and from what origin, so there won’t be any discepancy when we send the samples to the laboratory. If it is the same location… two same locations with the difference being filtered or not filtered, I would think that there will be discrepancy from that analysis.

PP3:
Objection, Your Honor. The Witness has stated an opinion, the Witness…

PS:
Alright, the practice at PT NMR to assign numbering of the samples, what is… what is the purpose?

JK:
To differentiate which sample is the one filtered, and which one isn’t, as well as to show which location, at what depth we took it, so there won’t be any discrepancy or errors in reading the analysis results from the laboratory. 

PS:
Meaning, so that the sample and the results are consistent in the recording, is that how it is? 

JK:
Yes, correct. So what we sent… so that what is being analyzed is indeed the sample with the code as we wrote it on the bottle.

PS:
Alright. Let’s move on to the dossier that you signed, the dossier of sample taking dated 29 June, or attachment 2, as I put it there. That, according to the Puslabfor dossier, was taken between 8.00 – 12.00 WITA, yeah? Have you found attachment 2, have you found the dossier?

JK:
Yes Sir, the 29th.

PS:
Could you have a look? Is that the dossier that you signed on the second page? 

JK:
Yes, correct.

PS:
Why didn’t you put your initials on page one?

JK:
I was only asked to sign the second page only.

PS:
So there was no request from the Investigators for you to initial page one?

JK:
Right, correct.

PS:
Alright. Would you look at number 2 of the dossier which you are holding now. Sea water samples were taken, volume: 1 liter. What is important to note here, 1 liter from coordinate 92540 north and 689222 east in Buyat Bay, the depth was 30 meters, and the time was mentioned too, 8:58 WITA, and given a code, note here, the code is 3a. You considered it is important to assign a code according to PT NMR practice, to ensure that there won’t be any discrepancies or a mix up, yeah? Have you looked at it? Was it correct, what I just read?

JK:
Yes.

PS
Same as what you saw there, yeah?

JK
Yes.

PS:
Could you compare with the Puslabfor dossier, page 2, number 4. I repeat, page 2, number 4, letter (a). It is said it was taken from the same coordinate. Right, the same coordinate, no? 

JK:
Yes correct.

PS:
Same depth too. Right or wrong, the same coordinate?

JK:
Yes, correct.

PS:
Water sample, read the Puslabfor’s, the water sample taken was 2 liters. Why has it become 2 liters, whereas the dossier you signed said 1 liter? How come, you did witness it?

JK:
Right, I did sign this dossier. At that time it was only 1 liters with the code 1a, like it is in the picture here, 1 liter, 3a.

PS
The code there is 3a?

JK:
Yes correct.

PS:
In that picture, is there only those coded III roman numerals? 

JK:
No, Sir, on the left here is 3b.

PS:
Why did Puslabfor results show 3?

JK:
I don’t know, Sir.

PS:
Alright, so you don’t know. Does that mean 3b here was not included in the dossier that you signed? The sample taking [dossier]?

JK:
There is 3b in the one I signed, but it was taken at a depth of 40 meters.

PS:
“There is 3b… the one I signed, but… taken at a depth of 40 meters.” In what number is that as you read?

JK:
Number 3.

PS
Number 3, the sampling dossier. In which number 3 you read?

JK:
In sampling BAP.

PS:
Sampling BAP, alright. So are the sampling dossier and the Puslabfor dossier in agreement with each other?

JK:
I see they’re not the same, Sir.

PS:
Not the same. Alright. As a fact witness who took part in taking samples at that time, which one do you believe is the right one? There cannot be two facts. What I given into your hands are two writings of facts, in this court there are two facts. They cannot contradict each other, one of them must be the right one. Which one do you think is the right one?

JK:
The right one is the one I signed here, which is in the depth of 30 meters, the number 2 one, marked 3a, where only 1 liters was taken. And then on number 3, at depth of 40 meters, coded 3b.

PS:
Alright, alright I ask you, three have been shown there. Could you look at number three of the sampling dossier, still on the 29th morning. One liter of sea water sample was taken, coordinate 92540 north, 68922 east, different depth, which is 40 meters with the code 3b. Have you found it? I repeat.

JK:
I have.

PS:
You have, yes? But in the dossier… would you look at the Puslabfor dossier, page two, number four, letter (a), it says there samples of sea [water], 2 liters, from the same coordinate 92540 north, 68922 east, the code becomes different, becomes 3. Which one is correct?

JK:
The right one is 3b, as we saw in the photo when it was displayed at…

J III:
So just like this, just make it short, which one is correct of these two facts? Just that.

PS:
Alright, which one is the right one of these 2 facts?

JK:
The right one is the sample we exhibited in the police precinct at that time.

J III:
The dossier of evidence sample taking or the one you signed on page two for the laboratory test? Which one is right?

JK:
The right one is what I signed, Sir. Just like I witnessed it at that time.

J III:
Enough.

PS:
Alright. Witness, have a look at sampling dossier 29 July 2004, number 5. Have you found it, Witness?

JK:
I have.

PS:
It says in number 5, two 1-liter plastic tubes of sea water was taken, at the coordinate 93031 north, 689184 east. Note there, the depth 10 meters, time 9:13 WITA, each tubes were assigned as 4a and 4b. Right, Witness?

JK:
Right.

PS:
You knew of that sample taking, right?

JK:
Yes.

PP2:
Your Honors, I think if [they] want [to show] which which one is correct, just do it in general. There are two dossiers there, and it would be rather strange if this Witness is asked to compare the Puslabfor dossier, or perhaps ask him first if he took part in studying evidence at Puslabfor or not. Because here [they] want to compare facts at the Puslabfor. So if [they] do want it, the Legal Counsel and the Defendant do want a statement of position from this Witness, well, just compare it in general terms between the two dossiers. But if it is to be done one-by-one, it must be asked first if the person in question is also aware of the dossier of laboratory examination performed by the Police Headquarters. Like that.

PS:
Your Honor, we would like to respond for a minute. We are not comparing facts, because what happened at Puslabfor are facts. They are in here, it could be represented by reading it. What we would like to ask the Witness is not just what happened at Puslabfor, that there are notes that need clarifications, also later down the order there are also [things] in the prodoction of this dossier that require clarification. What we want to ask, if there are other people testifying or saying that there are documents where the Witness at that time may have said or testified differently, we ask for clarification from this Witness. If it is said that this day this was taken, then there are others, or say Puslabfor, who said that in this dossier two liters were taken, this would be the place we check this Witness, how many liters were actually taken? Who knows? Perhaps the sampling dossier may have been wrong. That is what we want to clarify with this Witness. The issue of volume here, Your Honor, is necessary. We could as well say one, two, and so forth, because this indeed requires verification, and we would like to verify what is written and crossed with a testimony under oath. We would still like to ask and clarify this, unless the Panel thinks differently. Thank you.

J III:
So here’s what we think. Could you perhaps make the questioning more concise. Even us here, we have difficulties in following what you were saying, it’s difficult, page this and that. Isn’t there a more straighforward system? What do you hope to gain from this Witness? So I mean, like, have a system… 

LMPP:
Yes, Your Honor, if we may extend a response about this. Actually, what [we] want to prove in this court, through confirmations from this Witness, is that the BAP, the dossier, when these samples were taken in the field and then sent to the Police Headquarters laboratory. And then the laboratory also made a dossier of what was received at the laboratory. Turns out it was different and coincidentally this Witness indeed witnessed and participated in the sampling process? So who knows, perhaps there may have been some negligence on the field, but it turns out there was no negligence in the field. So there was an amount, including the volumes that did not match [between] what was taken in the field and what is in the dossier of what was received in the forensic laboratory. And this is actually very important, because the police forensic laboratory is the only one, if we are to look at the indictment, evidence from the Prosecutors to indict this Defendant. So if that is inaccurate, if that is not true, more so if it’s not true, could that be made as evidence. So that is the issue hee, Your Honor.

J III:
I mean, if there is a system used so it could be sped up, yeah? For instance, categorize it in a uniform group first, so there won’t be page this and that. Can’t you come up with a grouping, so it could be faster? Is it not possible if you put in into groups?

PS:
Your Honor, we did try to [simulate] it a year ago about how to present this in groups. The problem is the coordinates and the items are different. There were [samples] taken in Buyat River, then there were in Buyat Bay. So if we are to make groupings, it could become more incomprehensible, less comprehensible, because each code assigned discribes a reflection [sic]… we have tried and it got more confusing and I worry that [the Witness] would just say ‘yes’ to it all, because this Witness is indeed a witness from… we intentionally laid it out, but trust us, Your Honor, that there’s not too much of it.

J III:
Okay then, just continue, because it’s in the interest… well, go on, but speed it up. So be more focused, yeah?

PS:
Thank you. 

PP1:
I’d like to respond Your Honor, and this is just a suggestion. This fact Witness from the Legal Counsel…. that has been read, and this is from them too. Just mention one or two parts having a difference. Just ask which one of the dossiers is the right one, the one [the Witness] signed or the one in the laboratory, and it will be up to the fact Witness to say that [the Witness] stands by the dossier he signed. Just that. If we are to confront each point, we can also do not do point-by-point, not just point-by-point, one-by-one, if we want it like that.

J III:
Alright, alright… here I also have to… like what the Legal Counsel said, that this indictment depends a lot on these laboratory results, so I will give the most opportunity to the Legal Counsel, because this is in the interest of the field [?]… in whatisit here, is dependent upon the results of police lab examination. If I’ll limit this I think it won’t look too good, you see. So you may continue, but try to howd’ya say the intensity, and be focused, yeah?

PS:
Alright, thank you Your Honor. Before we continue questioning, just for your information, Mister Prosecutor, that it is not just this Puslabfor [dossier] that’s wrong, we would also like to check, and it could be very likely, that this sampling dossier is wrong too. That is what we would like to show, so it becomes clear in this court. We’ll continue. Witness, sampling dossier, or called attachment 2 there. Would you look at number 5. Found it?

JK:
I have.

PS:
It says at coordinate 93031 north and 68918 east, one liter was taken at depth of 10 meters, is it clear?

JK:
It is.

PS:
The code is 4a and 4b, in the Puslabfor dossier. Would you look at the Puslabfor dossier, number 4 letter b, it says two liters were taken, different than when it was taken. The sea water sample was said to be two liters, the code too changed, now 4, yes? When the sample was taken it was 4a, now it is 4, yes? And I also see that the depth was mentioned to be 17 meters, in the dossier it says 10 meters. So this means that there is another piece of information that’s different to what you signed. My question, which one is correct?

JK:
The correct one is the dossier that I signed.

PS:
Alright, let us continue to the dossier at number seven, sampling dossier, number 7. It says that one 1-liter plastic tube of sea water was taken, yeah, at coordinate 93270 north, 689184 east.

PP1:
Your Honors, I suggest that this be slowed down a bit, we couldn’t quite follow. Would you slow it down? We can’t quite follow, you see.

PS:
Alright, we repeat. Sampling dossier dated 29 July morning, number seven, got it Mister Prosecutor? Right there it says one 1-liter plastic tube of sea water was taken at coordinate 93270 north, 689184 east, depth two meters, no need to mention the time, the code was said V, yeah? Have you found it, Witness?

JK:
I have.

PS:
You compared it with the Puslabfor dossier, number four, letter c, yes?

JK:
Yes.

PS:
The depth, taken at one meter. Different, yeah? The sampling dossier says two meters, the coordinate too has changed here, 93261 north, 689191 [east], sample code five. If the data here is in conflict, which one is correct then, Puslabfor or the one you signed? 

JK:
The one I signed, at depth of two meters.

PS:
Alright, let’s continue to sampling dossier. Still on the 29th, number nine, yes? Sampling dossier, are you looking at it, Witness? Number nine, sampling dossier, date 29 July, the one in the morning. Found it, Witness?

JK:
I have.

PS:
I’ll read it. What was taken were two tubes of sea water, one liter each, two plastic [containers] here, different than the other one. The coordinate, 93462 north, 689878 east Buyat Bay, depth ten meters, time 9:46 WITA. Each tube was assigned codes 6a and 6b, but would you compare it with the Puslabfor [dossier], number four letter b, why is the sample code now six, and before it was 6a and 6b?

JK:
I don’t know.

PS:
Which one is correct?

JK:
The correct one is 6a and 6b as described.

PS:
Alright, let’s just say that will be checked by each. We continue. Do you see dossier number 13, of the sample taking, number 13, dated 29 July, one 1-liter plastic tube of sea water sample from Buyat was taken. The coordinate is cited as 96075 north, 690705 east. This is Totok Bay here. Depth, ½ meter in Totok Bay, time 9:46 WITA, given the code (a).  Compare with the Puslabfor dossier now, page 3, number 4 (h). Why does it say here that in the same coordinate two liters was taken? Which one is correct?

PP1:
Honorable Panel of Judges, if you ask the witness why this was made by Puslabfor, of course he would say he doesn’t know. Therefore, perhaps I would like to suggest, in asking about this dossier, just ask it to Puslabfor.

PS:
Your Honor this...

PP1:
Because if we are to ask the Witness, he was not involved in making Puslabfor dossier. He also doesn’t have his signature here, thank you.

PS:
This, Your Honor, looks like it has been debated earlier and finished and now the same debate is repeated. Seems like a waste of time. If [the Prosecutors] do not make a lot of objections I would have been finished by now actually. But still, Your Honor, because the issue is not just that the Puslabfor results were incorrect, we will also demonstrate that there are some discrepancies in the sampling dossier. But how are we going to say this if we ask the Witness [sentence doesn’t make sense]. This Witness took part in taking… signed the dossier of sampling and was present when the samples were taken. Thank you.

J III:
In principle what he was answering is that actually, in genereal what he says is right is the one he signed, right?

PS:
Correct.

J III:
Is there anything different, more or less, in the police laboratory [dossier] that the witness says is correct, and in fact the one he signed is incorrect? Is there?

PS:
Alright, we will show that this Witness…

[recording damaged]

PS:
The sampling dossier is in a coordinate. This Witness was there with Puslabfor in three coordinate points simultaneously. This is beyond what even angels could do, Your Honor. We will show that this is not right. We will show that these samples were taken at the same time in different coordinates. How could the Witness have done this?

PP1:
In the dossier that was signed by this Witness?

PS:
In the dossier that was signed by this Witness. 

PP1:
Ah, so this is why, what we’re asking this Witness…

[recording stops]

JK:
Attachment 2, number 13.

PS:
Attachment 2, number 13, dossier of sample taking, it says one plastic tube and one liter, yeah? The one you signed had the code ‘a’, but in the Puslabfor dossier, it is number 3, number 4h, yeah? On page 3?

JK:
Yes.

PS:
In the same coordinate?

JK:
Right.

PS:
Witness, this is dossier of sample taking, would you have a look. Number 9, dossier of sampling, number 11, dossier of sampling, number 13, dossier of sampling. You were in three locations, in three coordinates. Which one is correct, is it the Police dossier or the Puslabfor dossier, the sample taking dossier? Which one?

JK:
No, the dossier of sample taking here, I think it is wrong too, Sir.

PS:
Wrong also, alright.

JK:
In writing the time.

PS: 
The time written is wrong. So the dossier of sampling is also wrong. Who made that dossier?

JK:
It was the police who made this dossier.

PS:
What was your role there, witnessing the sample taking or just signing the dossier, or what? This was on the second day.

JK:
I was only asked to witness, at the same time to see that these samples were taken. But I did not have the authority to make changes to the dossier, because this dossier was also signed by the Police.

PS:
So you know that this coordinate does exist, but you did not have the authority to change it?

JK:
Correct.

PS:
Witness, look at the dossier of sampling, number 15a: One 1-liter plastic tube, and compare that with page 13, letter (i), sample codes are both (b), taken in the same coordinate, but what came out in the Puslabfor dossier made it look as if it was your dossier that was wrong, because it says here in the Puslabfor dossier that two liters were taken in that coordinate. It’s quite different. Which one do you think is the correct one? Are you not wrong, or is your BAP not wrong too?

JK:
Your Honor, may I look at my note book on that day? I happen to bring it, and I wrote what I remembered.

J III:
There would be three comparisons then.

JK:
No, these are notes… ah, field notes, these are common if we do survey at sea. We make personal notes to do what we do in the field.

J III:
Go ahead, go ahead. Before you signed, didn’t you check it with you notes, so if it doesn’t not agree with your notes, you can refuse to sign or not put down your signature? Didn’t you check it with your notes? 

JK:
I did, part of it was checked back then, but we didn’t actually check one by one. 

J III:
Oh, I see.

JK:
True, it was taken at a depth of 10 meters.

PS:
Taken at a depth of 10 meters. Which one is correct, here the amounts are different?

JK:
The correct one is one liter.

PS:
Not two liters, right?

JK:
Yes, could also show the photo earlier?

PS:
No need, there’s no need. We will formulate it later in our pledoi. So enough, yeah. We shall continue to the dossier, 18 dossiers of sample taking on the 29th. Sample was taken 100 meters from Buyat Bay, ½ liters was taken. Number 18, dossier of sample taking. Would you compare with page 4 of the Puslabfor dossier, page 4, number 5a. It says there the distance was 200 meters from Buyat Bay, and you were actually there at that time. Which one is the correct one?

JK:
The correct one is 100 meters from Buyat Bay.

PS:
But the Puslabfor dossier says they took ½ liters. In the sample taking dossier it was also ½ liters. Which one is correct? [question/transcription does not make sense, comparing same values?]

JK:
As far as I can remember, back then…

PS:
And this one…

JK:
As far as I remember then…

J III:
Is there anything in your notes?

PS:
Buyat Bay, 100 meters is different from 200 meters from Buyat Bay. ½ liter or 1 liter?

J III:
It’s not easy to look at it that fast, huh?

JK:
One liter.

PS:
One liter?

JK:
One liter.

PS:
So both dossiers are not correct. Would you like to refute that?

J III:
Both, the dossier that he signed and the Puslabfor one?

PS:
Both the signed dossier and the one from Puslabfor, 1 liter?

JK:
1 liter.

PS:
Alright, let us get into the dossier, still on 29 July, number 19, yeah, ½ liters was taken from Buyat Village bridge. I don’t know where the Buyat Village bridge is, maybe you do, but would you compare the results from Puslabfor here, very spectacular here. Page 4 number 5b, Puslabfor dossier, it says there [the sample was] taken from Buyat bridge. Have you ever taken samples from Belang bridge?

JK:
Never.

PS:
How far is the distance between Buyat Village bridge and Belang bridge?

JK:
I don’t know the distance, but it is quite far from the Buyat bridge location.

PS:
It says here ½ liter was taken. Which one is correct? I would ask you to look at that photo there, with the code SB, is that one liter or ½ liters. We’ll see if the dossier was right or facts are right or you are right. Would you please look at that picture, which one, ah… could you make it smaller a little, perhaps… with the code SB, 1 SB or 2 SB? 

JK:
What does SB mean, Sungai Buyat [Buyat River]?

PS:
Sungai Buyat not Sungai Belang, SB [could be] also Sungai Belang.

JK:
What is meant by the sample taken from location 2 SB is this, 1-liter jerrycan, it is written at Buyat bridge. On the container it was written Buyat bridge.

PS:
So it was not on Belang bridge?

JK:
No, sir.

PS:
So what’s up with this Puslabfor dossier?

JK:
I don’t know.

PS:
So what was the volume of that one on the bridge? It says ½ liters, the dossier of sampling that you signed also [said] ½ liters. The Puslabfor dossier also said ½ liters. How many liters was it, Witness?

JK:
That was one liter. If we look at the jerrycan it was one liter, and PT NMR was given ½ liters.

PS:
Alright, please have a sit. Would you look again at the sampling dossier, the number 20. It also says that water was taken ½ liters in a plastic tube at a location more or less 300 meters from the dam in the downstream direction. I don’t know which downstream dam this is, the sample code is 3 SB, yeah? Compare this with page 4 of Puslabfor dossier, number 5c, for the code 3 SB, the same code is a sample in the mixing area of Buyat river, mixed with activities of PT NMR. My question, what does this mean? Was there any when you took samples in the mixing area? What does this mixing area mean? Was it there when you took samples in that area?

JK:
At that time I saw sample taking in Buyat river near the mouth of the river, and it was in the river itself, not in the mixing area.

PS:
The river itself. And then which volume is right? There are two different [numbers]. Would you compare between the two dossiers: ½ liters or one liter?

JK:
The correct one is one liter of sample taking in the downstream direction, that is given the code 3d.

PS:
Alright, there are two conflicts here. Above there it was mentioned that the sampling point was 300 meters in the mixing area. In the Puslabfor dossier it didn’t say where it was taken. So where was this sample taken actually? 
JK:
The correct one, it was taken around the river mouth, in the body of the river, waters of Buyat river 300 meters downstream from the Buyat dam.

PS:
Alright, Witness, would you have a look at number 21 in the dossier of sampling.

JK:
Yes.

PS:
The dossier of sampling.

JK:
I have.

PS:
Number 21, a ½-liter plastic tube was taken at the Belanga Goreng location. Here the location of Belanga Goreng is behind the security post of PT NMR, sample code 1T. Compare it with page 4, number 5 in the dossier of the police, the one from Puslabfor, it says differently there. 100 meters from the security post. Not clear which security post, maybe they meant PT NMR’s here. 20 centimeters from the surface in the middle of the river. It doesn’t say what time, the volume was said to be ½ liter, Puslabfor’s dossier says one liter. Which one is correct?

JK:
The correct one is ½ liter, like in this picture, it is ½ liter, the code 1T.

PS:
So the Puslabfor here is wrong again. Doesn’t match, yeah?

JK:
Right, it doesn’t match.

PS:
Sorry, sorry, it does not agree with what you took, right?

J III:
Hold on, this one liter here, would it then be split into two, to become ½ and ½ liter? How is it here?

JK:
No Sir. So the front one here is...

J III:
½ liter, and then split into two, like that?

JK:
One liter, this 1T here is ½ liters, but the volume of jerrycan bottle here is 1 liter, while PT NMR was given ½ liters.

J III:
I mean actually like this… when one liter was taken, and then split into two, half was given to Newmont, the other half was taken by the police or how is it here?

JK:
No, it had been split in the field.

J III
Oh, it had already been split. So still one half liter?

JK:
So one half liter had been given to PT NMR.

J III:
Oh I see, so the police took one half liter not one liter, right?

JK:
Yes, but that was for Totok river location.

PS:
Alright, there are three more questions Your Honor. Please look at the dossier dated 29 July 2004, it says the time 17:00 WITA. Have you found it?

JK:
I have.

PS:
Did you sign that dossier?

JK:
Yes, I did.

PS:
Did you also participate in taking these samples?

JK:
I did not take these sample, but when these samples were separated, I saw it.

PS:
You saw it, gave… and signed as a representative from PT NMR?

JK:
Correct.

PS:
Alright. Would you please look at the sampling dossier on July 29, number one, it says that taking of sea water samples was carried out by diving. Two 1-liter plastic tubes were taken from Buyat Bay, depth 45 meters, sample code 8a and 8b. In the Puslabfor dossier page three letter ‘f’, please compare, volume… two 1-liter jerrycans from Buyat Bay, depth 20 meters. Which one was correct? It was 45 meters, now it is 20 meters.

JK:
The correct one is at a depth of 45 meters.

PS:
Alright. Would you please look at the dossier of sampling dated 29 July 2004, number three states, a dive, two tubes, each ½ liters, depth 30 meters, coordinate, I don’t need to mention, sample code 9a and 9b. Compare now with the Puslabfor dossier, page 3, letter ‘g’, volume, two 1-liter jerrycans from Buyat Bay, depth 30 meters, same, codes the same, but now different coordinates. Both samples were assigned codes 9a, there was 9a and 9b. Now in Puslabfor there was only 9a?

JK:
The correct one is the dossier that I signed, which is 9a and 9b.

PS:
Here, the dossier of sampling says ½ liter, but in the Puslabfor dossier it becomes two liters. Were you seeing it wrong?

JK:
I don’t know.

PS:
Which one is correct?

JK:
The correct one is the dossier of sampling that I signed.

PS:
Alright, let’s see the dossier of sampling dated 29 July 2004, number 4, two plastic tubes, each ½ liter in Buyat Bay, depth 20 meters, coded 9c and 9d. In the Puslabfor dossier page 3, letter ‘g’, sample taking, volume: two 1-liter jerrycans, from Buyat Bay, depth 20 meters, same, the coordinates are different 93578 north, 689842 east, sample codes both were assigned 9d. The code was 9d and 9c, were not in Puslabfor dossier. Which ones are correct?

JK:
The correct ones are 9c and 9d.

PS:
Alright, I think I have concluded our questioning Your Honor. In case what we have just asked could not be followed by the Panel, we will clarify further in the dossier, into the dossier, and also this question, before we reach the plea stage, we will give to the Prosecutors, in order to see how far the Puslabfor dossier validity is to become item of consideration for Your Honor. And this is as far as our questions go for now. Thank you.

J III:
The Legal Counsel Team has finished, we invite the Public Prosecutors.

PP1: 
Alright, thank you. Witness, you showed earlier several pictures which you said you dove there yourself at that time. What date was that done?

JK
What do you mean by diving?

PP1:
You showed video, and photos, and you did that yourself. When did you do it?

J III:
The date was on the picture. Open the photo.

PP1:
Yes, just open it.

J III:
April, May 2006, if I’m not mistaken.

JK:
This was in 1996, in February.

PP1:
Yes, 1996 February, go on.

JK:
This one on 20 September 2005.

PP1:
Yes.

JK:
On 20 September 2005 too, different depth. This one was at a different depth.

PP1:
And that other video, about fish, April 2006. Was there tailing disposal on the seabed then?

JK:
When this was taken, [there was] no longer [disposal].

PP1:
No disposal, thank you. And then when you signed the dossier of sampling, were you forced into doing so? Forced or not?

JK:
No.

PP1:
No. Pressured?

JK:
No.

PP1:
Were you threatened?

JK:
No.

PP1:
No, thank you. To be continued by our colleague.

PP3:
Alright. Please sit down nicely Witness. Yes, just like other witnesses, I will ask about your relation with the Defendant I. Still too… even though in the introduction you said that you are a PT NMR employee, is that still true now?

JK:
Yes, still.

PP3:
Still. Do you also to this day still receive salary and facilities from PT NMR?

JK:
Yes, still.

PP3:
Then you also know the Defendant II, Richard Bruce Ness. What is Richard Bruce Ness’ position at PT NMR?

JK:
The president director.

PP3:
President director. What is the relation, structurally and functionally, between you and Richard Bruce Ness as Defendant II?

JK:
You mean… could you clarify the question?

PP3:
Your relation… you work at PT NMR. Defendant II Richard Bruce Ness is the president director of PT NMR. What is the nature of your professional relationship?

JK:
We do not have a direct professional relation, meaning there’s no direct orders from Pak Richard Ness. I reported directly to David Sompie at that time.

PP3:
Yes. Is Richard Bruce Ness here also you boss?

JK:
Indirectly, yes.

PP3:
Yes. So your boss too, yes? So indirectly your boss too?

JK:
Yes.

PP3:
It’s like I have the Prosecutor General although I have never met him here, but [he’s] my boss, yes?

J III:
I don’t think it needs to be explained. You already know, PT NMR, he’s the president director, you don’t have to, how do you say…
PP3:
Yeah, so that’s why…

J III:
You know he’s the president director, then what’s that Prosecutor General question all about?

PP3:
But… but this Witness says it with doubt that he is his boss by saying ‘indirectly.’

J III:
Yes, because the orders do not come straight from the boss, it’s clear, he has a direct superior, David Sompie, in one of the departments of PT NMR, we’ve already found out about this, what was it, what environmental was it?

PP3:
Alright Sir, but what I want to ask is really simple: Does he consider the Defendant II his boss? But he had to say ‘indirectly’, so this is what makes it unclear to us.

J III:
Maybe just to you...

PP3:
If he’s a boss, then he’s a boss, you see.

J III:
Well, no, it’s clear here, because he feels that he never got any direct orders from… you too, you don’t get any direct orders from the Prosecutor General, you should know that…

[audience cheers]

J III:
It’s from the OGP, right?

PP3:
There is a Decree of my transfer.

J III:
I mean like this… things that we don’t need to prove, like we already know that Richard Bruce Ness is the President Director of PT NMR, don’t need to whatisit… ah, that is a fact that needs no proving, that Richard Bruce Ness is the President Director of PT NMR.

PP3:
If the Panel of Judges think that… it has also been confirmed [in the] dossiers, there’s a slight disagreement with what you were explaining in the beginning. You explained that there were two boats taking sampled. Is it true that there were two boats taking samples?

JK:
True, on...

PP3:
Yes. So were you on both boats during sampling or only on one of the boats?

JK:
I was on PT NMR’s boat, named Nemira II.

PP3:
So only on one boat?

JK:
Correct.

PP3:
The notes that you have on you, did they come from just one boat on which you were aboard, or do they cover the other boat also, which you weren’t aboard?

JK:
You mean the BAP?

PP3:
The little notes that you’ve referred to earlier to confirm?

JK:
Oh, I received them from a friend, PT NMR person who was on [the other] boat.

PP3:
So you did not witness it directly, only from [your] friend?

JK:
Yes, correct.

PS:
Your Honor, I have asked earlier that he was not on [the other boat]. For the third dossier he [wasn’t on the other boat] indeed. Why is it asked again, it has been asked, he wasn’t there for dossier number three, on the 21st…

PP3:
Your Honor, this has to do with the scorekeeping in which the Legal Counsel team said there were discrepancies according to Witness’ opinion or according to what the Witness saw. What the Witness noted, but from the existing facts, what actually exist, it is not this Witness who noted it, not this Witness.

J III:
Actually like this, if that is indeed the case, the police actually should not have asked this Witness’ signature if he wasn’t on [the other boat]. Why did he sign if he was not on that boat, or [why not] that other person represented PT NMR?

PP1:
I guess this is also a matter of opinion, Mister Panel Sir [sic], Your Honor. We must also ask why this Witness signed it, not just [why] the police asked for signature.

J III:
Yeah, so that is why it was wrong of him to sign that dossier, right?

PP1:
Yes, like that Sir.

J III:
So that is our conclusion then. So everyone is wrong, right? So he didn’t have the authority to sign if he was not aboard that board when the samples were taken, right?

PP1:
Yes.

PP3:
So before concluding that everyone was wrong, Your Honors, we would like to ask for clarification or a direct explanation from the Witness. You were earlier dictated by the Legal Counsel team, the comparisons between the dossier you signed and the dossier of evidence transfer at the Forensic Laboratory. You said that “the right one is the one I signed” or “the one I signed was right, but the amount was different.” How do you explain this?

JK:
What always becomes my reference is [what I saw] during the separation and the field notes that I made, because at that time, I witnessed, such as on the 29th… at that time there were two boats, Nemira II and a cakalang fishing boat owned by one of the local fishermen. It’s true that I did not take the samples together with those who went diving. So meaning, I did not dive with them, but when they returned to Lakban, to the pier, the samples were separated before me. During the sample taking I wasn’t there too, but when they were split I was there.

J III:
Yes, so what’s become a question here, if you weren’t on that boat, how come you know all those depths?

JK:
Well, the depths were noted by the team of my staff who were there, and they represented PT NMR too, and they reported to me.

J III: 
Then just conclude the results of the exmaination with his testimony now, how’s that?

PP3:
Yes, thank you Your Honor. That is what we mean indeed, because there are conflicts between the facts mentioned by the Witness with the facts on their own based on the confirmations from the Defense team. And then, Witness, okay… do you know of other companies that placed tailings in Buyat Bay?

JK:
There’s none.

PP3:
Just one?

JK:
Yes, PT NMR.

[recording stops] 

J III:
… Buyat or disposing of tailings or placing tailings in Buyat Bay?

JK:
Placing.

J III:
Placing tailings?

PP3:
Yes, my question was [about] placing tailings.

J III:
Not about ”sightings” [sic?] in Buyat Bay? 

JK:
No, no.

PP3:
So only PT NMR places tailings Buyat Bay?

JK:
Yes.

PP3:
So were you, when you worked for PT NMR, were you at the office, in Messel, or in the field, or outside of the office as an environmental technician? Where do you work the most, indoors or outdoors?

JK:
During certain times we do work a lot outside, but there are also times when we work a lot in the office.

PP3:
When are the certain times when you work outdoors?

JK:
Could be anytime, I think. If there is anything that we need to do outside, we do it outside, for instance. If you mean working outdoors meaning in the open air, we have done that.

PP3:
Yes, you too, according to what you said in the beginning, you are also the person who takes samples for the purposes or writing the RKL and RPL, is that correct?

JK:
By RKL/RPL did you mean the document or the report?

PP3:
Ah, so to your knowledge, is the RKL/RPL a document or a report?

JK:
There are two Sir, a report and a document.

PP3:
Well, what is the report, and what is the document?

JK:
The report is the report that we report to the government every three months.

PP3:
Is the report different than the document?

JK:
What is meant by the RKL/RPL document is part of the AMDAL. That’s what I know.

PP3:
Oh, I see. So you think there is a difference between the document and the report, yes? Alright now, what you explained earlier that you took part in sampling, was that for the document or for the report? 

JK:
Definitely for the report.

PP3:
For the report. And that report is periodic, right? You also did sampling periodically, right?

JK:
Right.

PP3:
Right. You also spke a lot about the leboratory technicalities, yeah? That the samples must be closed with a seal, the handling must use gloves, must be mixed with this, must be filtered. How did you learn all that? Autodidactic, from previous experience, taught by your seniors, or have you taken any special laboratory education?

JK:
As for special laboratory education, I never had it, but we did receive a sort of internal training, where we were trained by experienced people in the field of sampling.

PP3:
Is there a certificate?

JK:
That’s what I said, Sir, there is no certificate. That was just a training from PT NMR itself.

PP3:
So from PT NMR itself, yeah? So we can say that you’re an autodidact, based on experience from PT NMR people. Well, perhaps this is just my conclusion, but let me break the news here. So you were only basing on the trainings by saying that in order not to contaminate it must be filtered because it could change [the sample], also exposure to sunlight could change it. You don’t, actually, don’t have the capacity to explain such things. Then…

LMPP:
Your Honor, Your Honor, I think me must straighten this out. What this Witness has explained here is not an opinion, but what was actually done.

PP3:
Well.

LMPP:
So [he was] telling what he did, so it’s facts. So not…

PP3:
Yes, facts. He explained facts. That is why I’m asking, when he [was speaking of] facts, where did he learn all that? Just that. If that is how he explains his knowledge, then, alright, so be it.

LMPP:
Okay, hold on here. What was explained, what we asked was what [he] was doing for the purposes of sampling, that was what [he] did. He did explain what he did.

J III:
Yeah, so that… so his sampling technique, is that his own knowledge or learning or from whom? If the Prosecutor considers the technique wrong, well, you may conclude that in your charges, like that, rather than having quarrels like this, okay?

PP3:
Yes.

J III:
So you don’t need to ’break the news,’ whatever you like, do it in the charges, it doesn’t sound too good in our ears, yeah?

PP3:
Yes.

J III:
Go on.

PP3:
Alright Sir, Witness, Witness… how many, at least how many times did you go to Buyat Bay in your work? In one month, how many days or how many times do you go to Buyat Bay to monitor the environment, since you are an environmental technician?

JK:
There are certain times where we have to do it. So all this depends on our monitoring schedule. So I cannot remember how many times I have been to…

PP3:
Don’t remember, alright. Have you ever seen… and this is based on the previous witness’ testimonies, have you ever seen a lot of dead fish in Buyat Bay during the operation of PT NMR?

JK:
I have.

PP3:
When was that?

JK:
When the fishermen caught fish in Buyat Bay using nets, I saw a lot of dead fish they caught in their nets.

PP3: 
A lot of dead fish they caught. Witness, in the net, dead [fish] in the net, were they dead first then netted, or netted first, brought to land and then died?

JK:
So, so like that, there were dead fish that I saw like that.

PP3:
Ha, so the fish was still at sea and dead?

JK:
Well, I mean, live fish, then caught, after they’re caught they’re dead, right?

[audience cheers]

PP3:
Well, this one Witness is indeed being difficult.

[audience laughs]

PP3:
Yea, yea, yea, I understand you. And the Witness, Witness, from the facts in court, the witnesses, as well as the experts who have found lumpy fish, fish with lumps and those lumps were unusual, present only in certain types of fish, have you, as the person who is used to take samples for RKL/RPL, also seen the lumpy fish?

JK:
Never.

PP3:
Never. Alright then. Do you also know that PT NMR’s tailings disposal pipe had once leaked?

JK:
As far as I know, only when [PT NMR] performed a check of the pipe, only then a leak was found, but to be more clear, that is not my part to monitor that. There’s a specific depratment for that.

PP3:
But, you’re a technician, [your task] includes equipment repair, equipment maintenance. In your earlier testimony you said it like that. Isn’t that part of your task too?

JK:
No, not my task to do monitoring along the pipe, [to check] whether the pipe is leaking or not. I only do monitoring of the environment.

PP3:
But were you aware of a pipe leak?

JK:
I found out about it when they did it…

PP3:
There was. How many times it leaked?

JK:
As far as I recall, once.

PP3:
To your recollection, once.

JK:
When they did a check up.

PP3:
Yes, okay. Witness, I still have something that bothers me about those samples, your knowledge of those samples, one-by-one cross-checked by the Defense Team. You stated, ”I think this one is correct, this one is correct.” Actually, which ones were the samples that you took with the team from Puslabfor of the National Police HQs.

JK:
There was water, sedimet, octopuses.

PP3:
There was water, sedimet, octopuses?

JK: 
Correct.

PP3:
You feel you know precisely the samples that were taken?

JK:
You mean the sampling, yea?

JK:
The sampling, yes. How much water was taken as a sample?

J III:
Let’s just clarify this. Here’s the thing, okay. Let’s not go back there again. It’s like this. There were two boats, that boat, PT NMR’s boat with the boat from Police HQs that took samples then, did they go together or not? Or did the police… I mean, you were waiting on the beach, and then you witnessed the splitting, or how was it actually? Could [you explain] what was the actual situation? 

PP3:
So on the second day there was a boat, a fishing boat, and then there was another boat called Nemira II. So both of us headed out to Buyat Bay. We did sampling in different locations, but still close by, around there.

J III:
No, until what date, until what date did you follow the Police to take these samples, or your staff or other people in your department?

PP3:
I was there from the first day until the last on the 31st.

J III:
How do you know about the depths, northern latitude, southern latitude and knots like that? How do you know?

JK:
We had GPS (Global Positioning System) on board, so to find out our position at sea, we used satellite…

J III:
So again, right, that means he also knows. It looked as if he didn’t know, so here actually we…

PS:
So that it shouldn’t happen, what we asked… there were three stages of sampling, there are also three dossiers. There was no sampling of sea water for more than three days, the first day was on the 28th.

J III:
Yes, so that’s why.

PS:
On the second day there was [sampling] in the morning and in the aftrenoon.

J III:
Has to be clarified.

PS:
Yes, yes, you yourself, right?

J III:
Although not on the same boat with the police, you also took part in representing PT NMR to witness sampling or did you only take part in the splitting?

JK:
I only took part in the splitting of the samples on the pier.

J III:
Ah, so that’s it then.

JK:
On the 29th.

J III:
So that has to be clarified.

PP3:
Yes.

J III:
So we don’t get too...

PP3:
That is why, Your Honors, we’re trying to get to that, because the Witness, when he stated his opinion, [about] which one was correct… The Witness still doubted to say what he signed or the report dossier [sic], he too, the Witness, was still in doubt by asking, that’s what I think. [unintelligible]

J III:
Hold on, hold on, here’s the thing now. You signed the dossier, the one that was shown at such-and-such depth, took this many liters [of water], how come you dared to sign it whereas you didn’t actually know it? Did you know that, Witness?

JK:
Meaning, the positions, Sir?

J III:
Well, the position or whatever, did you see with your own eyes the condition, what was happening?

JK:
There were my staff who witnessed the sampling. I couldn’t be in two places at the same time, right? So there was someone from PT NMR, and that person was not me but someone else.

J III:
Then why wasn’t that dossier at such-and-such depth, such-and-such coordinate, signed by the other PT NMR person who also witnessed that?

JK:
Because at that time the police gave… gave [the dossier to me to be signed] as the witness from PT NMR, where I witnessed the splitting of the samples, and then the information provided, was the information that was filled out by the police, where these samples were taken from, which has been typed up.

J III:
So you yourself do not know, did not see with your own eyes?

JK:
Right, Sir.

J III:
That data came from the Police?

JK:
Right, so I…

J III:
You were just told to sign, huh?

JK:
Yes, I only had to witness that it was true what I, uh… what I saw in Lakban pier, that sample splitting took place. So that sample, was another sample given to PT NMR, and the other taken by the police.

J III:
Well, alright then, with your own eyes what you saw was the sample splitting?

JK:
Yes.

J III:
Just that?

PS:
You Honor, so that there’s no misunderstanding here, we would ask one more time, actually we hope that you would be the one to ask if this Witness was aboard the boat on the 28th and the 29th with the police to take samples or not. That first.
J III:
Well, yah, what is the answer, was it your staff… based on their reports? 

JK:
Yes.

J III:
Witness, okay, actually my question is clear, with your own eyes meaning you went along during the sampling process, right?

JK:
So on the 28th I went along on the first day with the police, on the second day…

J III:
On the same boat or different?

JK:
On the same boat, Nemira II. So now there were two boats, Nemira II…

J III:
That was the first day, so that means you saw with your own eyes?

JK:
Yes.

J III:
So why did you say only during splitting [of the samples]?

JK:
That was, that was on the second day, I mean, second day of sampling.

J III:
Yeah, so that’s why, you, what is your education again? An S1, right?

JK:
Right, Sir.

J III:
Yes, so that’s why if there is a question [answer] slowly or it could come out wrong. First day you witnessed with your own head, your own eyes, went along on the same boat with the police during the sampling. What date was that? 

JK:
The 28th.

J III:
And then, until finished, right?

JK:
Yes.

J III:
Did you go again on the 29th?

JK:
I did.

J III:
With the same boat or another boat?

JK:
The same boat.

J III:
The boat which you earlier told, that you weren’t on the different boat [sic], which one, what date?

JK: 
The 29th.

PS:
Your Honor, we would like to help, so as to [avoid having to] interpret this Witness’ and have a wrong understanding. There were two boats on the 29th. So the Witness was on one boat. One boat.

J III:
Yes, that is why, on the 29th, okay, the 27th, 28th, there’s no problem right? On the 29th, why were there two boats? What was the consideration?

JK:
I don’t know, because it was the Police HQs that ordered to have two boats to take samples, because the cakalang boat was to take samples by diving, but I was still on board Nemira II boat to take samples, continuing samples from other locations. So there were two teams.

J III:
Yes, so two teams, that means there were two in… separate teams at the same time. Two teams taking different samples, right? So whatever was going on in both of these teams, all had someone from PT NMR [as witness]?

JK:
Yes.

J III:
Yes. So the one you said on the 29th, there were two boats, you went along with the Police team that took what?

JK:
That took water samples using the Go Flow device.

J III:
And what again did the other team take?

JK:
Took water samples by diving.

J III:
Oh, the one you went not by diving?

JK:
I didn’t…

J III:
So using that device, yeah?

JK:
The one with the device, I went there.

J III:
And then the volumes that were taken, ½ liters or 1 liter, that was based on the device that you mentioned or diving?

JK:
In the BAP that I signed on the 28th and 29th, there were two BAPs that I signed on the 29th, in which the first BAP I signed on the 29th was the sampling with Nemira boat using Go Flow.

J III:
Yes, that’s for sure, because you did see it. So then was there anything else that you signed which you didn’t see?

JK:
There was, the BAP that I signed during the sample splitting that was taken by the cakalang fishing boat.

J III:
So during… the samples taken by diving, did you sign that?

JK:
In the BAP, there is [my signature].

J III:
But why? You weren’t there.

JK:
I was asked by the police because at that time I witnessed the splitting.

J III:
Well, if the BAP was made about the splitting and you signed it that would have been approriate because you did witness it. But during the dive… taking of samples with the dive, you didn’t see it, why did you sign it? Did you not refuse like ”I didn’t see this”? If you signed it, it looks as though you actually witnessed it. So when these samples were taken by diving, you saw it, whereas you actually did not, hah? Isn’t that right?

JK:
Well, at that time, at that time, I was asked by my friends to sign it… 

J III:
But in short, that the sampling on the 29th, you went along with the team that took samples using the tool…

JK:
Yes, correct.

J III:
Not [the one] with diving?

JK:
Yes, right.

J III:
Alright, so that is our conclusion. Let’s just do whatisit to which one that whatwasit, continue whatisit that… 

PP3:
There’s more, yea. Did you, what I want to ask, do you know that the evidence during the splitting specifically for the Police HQs… did you count at that time, the part set aside specifically for the Police HQ, did you count? 

JK:
Yes, I could look at the picture.

PP3:
But I wasn’t asking if it could be seen from the picture, Brother Witness. Witness, what I’m asking, did you you count the number of samples taken by Puslabfor of the Police HQs?

JK:
When they took it, I did not see them, but I saw when the samples were split.

PP3:
I wasn’t asking if you saw it. Did you count one-by-one the evidence that was taken by Puslabfor of Police HQs to Jakarta?

JK:
To my recollection, I didn’t.

PP3:
You did not count the number of samples taken by Puslabfor of Police HQs. And then did you count all of the samples taken or the part belonging to PT NMR?

JK:
Correct, I did count.

PP3:
How many water samples?

JK:
There were 24 water samples.

PP3:
24 samples. What was the volume of those samples?

JK: 
I no longer remember, but we can look at the photo, we can count what is the total volume there.

PP3:
You do not remember. The number of water samples was 24 bottles. And then did you count the number of sediment [samples] for PT NMR?

JK:
I can’t remember.

PP3:
You can’t remember. What was the volume of sediment taken as sample to be used by PT NMR, that was split between PT NMR and Police HQs Forensic [lab]?

JK:
Well, the total amount was about 500 grams.

PP3:
All?

JK:
We didn’t exactly count how much, we did not weigh it back then. Mister Policeman only said it was more or less 500 grams.

PP3:
Alright Witness. In your last testimony here you said you didn’t know the water volume. You no longer remember. The volume, sediment, the amount of sediment. You only approximated, whereas when you were asked one-by-one, each of the points in the dossier by the Legal Counsel, you felt certain that what [you] signed was the right one. How could you be certain of your statements when in this last statement you could not be certain of the amount, the volume of the samples taken?

JK:
I was asked one-by-one, right? What I meant by what I didn’t know was the total amount, I mean from location A, plus location B, I don’t, I don’t know the amount. The amount in the location I did know, how much was taken [from] a location, what was the volume taken, I do know, but from what I understand from your question, is the total volume of the water sample. If… if we could, we could count it together now through, through the photo that we have.

PP3:
How do you count by photo?

JK: 
Because at that time I took the photo myself when…

PP3:
How do we know if that was the water sample?

PS:
Your Honor, this question seems to imply that the Prosecutors doubt the Witness’ testimony. Go ahead if…

PP3:
Not that I’m not convinced, but there is inconsistency in the Witness’ testimony.

PS:
Prosecutor, I don’t want all our dialogues to end up as quarrels. We have the Panel of Judges here. We would like to say to the Panel of Judges, we don’t wan that everything we express is then attacked without minding the ethics of the court. We warn you so that, through the Panel here, if there are differences of opinion. Your Honor, we object that this Witness is led to questions that are actually very general or unclear… confusing the Witness. The Witness had denied it, but if there is anything that need to be clarified, do it more calmly and make the questions more specific so that those of us following are not confused also. Thank you.

J III:
But actually from the pictures that were shown the other day, [we] could tell the codes, if they are true, actually, from the photo if we relate it to the evidence that was displayed on, where was it? Right? The roman numerals too, I think we can match them, whether they’re the same or not, right? Isn’t that the issue here? So the Prosecutor’s problem of not believing this Witness’ testimony and the Legal Counsel’s not believing the testimony of the Prosecutor’s witnesses, that could be put in each own’s charges and pleas. So let’s not debate now in this hearing that ”I don’t believe this Witness.” Just do it [in the charges], because it will all be the same, the witnesses presented by the Public Prosecutors too, the Legal Counsel would say that they don’t believe them too, right? So, just go ahead and do it later on, ”from this testimony we conclude that this Witness’ testimony could not be trusted with this and that reason,” just like that, yeah? So each of you… so let’s avoid having the Legal Counsel and the Prosecutors in this forum, as if like, whatisit, thing like that, yeah… so just like that, okay? Yes, so if you do not believe his testimony, you can just make it based on your own analysis of his answers, this and that, ”we cannot trust this testimony” and you mention the basis there. The Panel of Judges will decide it late, right? Does that make sense, what you say, that this Witness does not know anything, what he tells is not true or nonsense or rubbish, right!

LMPP:
Your Honor, Your Honor, we have a suggestion if you would consider. The last question from the Prosecutor: ”Could you tell the volume from the photo?” Right? That one? Because the jerricans and the bottles come in standard sizes: ½-letr ones are bottles, and jerrycans are 1-lter in volume. We can see from the picture taken by  the Witness himself, what was  the number there. If [they] still don’t believe, we could open the evidence items again. The evidence items are here, all we need to do is match them. 

J III:
It is actually the same as the one I said earlier, the handwriting, the codes, we could match them actually, right? Actually, for example, IV, we can match the writing, to see if it’s the same with what was shown the other day, whether it’s a fake or not. The problem here as I see it from the several questions, like those photos, ”who knows, they could have been taken in Bunaken,”  that could cause… so if you do not believe, well, just make it in the whatisit. So do not, howd’yasay, or something could happen, or else everything else, same thing with all other photos, like the lumpy fish, for instance. That also could not be believed that those were taken in Buyat Bay. So in the end, whatever is not believed by the Prosecutors and the Legal Counsel, just conclude it in your whatever…

[recording stopped] 

J III:
This testimony, if only you can remember from, whatisit, from these things, the Judges can be of the same opinion with you that the statements that he had just said could be held accountable. As long as you mention the basis that we could consider that this Witness actually could not provide such a testimony, because he did not take part, for instance, in the document authentication and so forth.

PP3:
Alright. 

J III:
So just avoid the things that are howd’yasay… even more so…

PP3:
Well, in principle the reason why…

J III:
Do we want the evidence here or not, it is still evidence, or else we just play the film…

PP3:
Apologies Your Honor, we do not want to show the evidence that is here because the Witness has confirmed that he does not know about the samples taken by Puslabfor of the Police HQs, while the evidence that exist, all of it comes from Puslabfor.

J III:
Yes.

PP3:
So perhaps it would not be relevant, because the Witness has obviously said he did not know.

J III:
Yes, actually, there’s no need to ask him if he doesn’t know indeed. You can just conclude that he does not know.

PP3:
Yes.

J III:
So don’t whatisit to him if you think that this is actually not relevant to be asked to him because he doesn’t know.

PP3:
Yes.

J III:
You don’t need to ask questions on that to him.

PP3:
Well, that is why I think this would be enough [from us] toward this Witness. Perhaps this will be continued by my colleague.

PP2:
Thank you, thank you for the opportunity. I would like to ask the Witness about the BAP of the Criminal Laboratories. Witness, were you present at that time?

JK:
You mean the Puslabfor BAP?

PP2:
Yes.

JK:
No.

PP2:
How come you could compare it and say it is wrong? How did you know that all of that is wrong?

JK:
What I mean is in comparison to the BAP [of sampling?]

PP2:
Whereas you weren’t present here.

JK:
BAP, BAP...

J III:
Well, it’s actually like this, we here actually… at Puslabfor, he doesn’t know, but the emphasis is whether what was signed was true or not. If you don’t know about Puslabfor, you cannot compare it, right, isn’t it? What’s important is like the question earlier, whether in signing this you were forced, threatened or whatever, that is what’s relevant actually, yeah? And then about whether at that time during the sampling, my question earlier, if you did see it with your own eyes, so the last clarification, on the 29th there were two teams, right, 27th, 28th is has been clarified, yes? So actually, if you have not compared or did not take part at the Police Forensic Lab, the question actually whether the dossier that you signed is all correct or not, that actually. If there’s anything that’s wrong, then which one would it be? It is quite difficult to be compared with Puslabfor, right? But if you still stick with your position… whereas actually your own statements, the ones you signed, you said some of it was wrong, yeah?

JK:
Yes.

J III:
Yes, so what you signed yourself, there are things that you deny, that are incorrect, right?

JK:
Yes.

J III:
And you said earlier that you just signed it and that the data has been input by the police, you just signed, right? So that actually, there’s a lot of results of our examination here that in the end is just wasted, and it turns out like this, right? So he did not take part at Puslabfor, and the statements that he himself signed in the dossier of sampling, there are some that he denied. So the remaining relevant question, well, we can just conclude it, whether there was duress or no in the whatisit, so there was a mistake here, intentional or not I don’t know. Let’s conclude it on our own then, okay. Go on with the questioning.

PP2:
Thank you, Your Honor. Your task is to monitor, right, monitor the environment in Buyat Bay. So in case something happens there, are you also responsible or not, or are you just reporting?

JK:
Could you be more specific? What do you mean?

PP2:
Suppose, for example, there are dead fish, and then you do not report it. Is that your responsibility or not? Or if you want to report, true or not, that is not a problem according to what you saw on the field. [unintelligible]

JK:
What do you mean more specifically? You mean dead fish from what? 

PP2:
No, I wasn’t saying about dead fish, I only want to confirm that whatever happens in Buyat Bay, and you have to report it and that is your task?

JK:
No, I do not report all incidents that happen in Buyat Bay. There are some observations that I report based on what I’ve observed, such as the sea water quality. That is what I report to the government. There is also reporting, system of reporting that I only report to my superior.

JK:
If there is negligence in that reporting, would you also be responsible there?

JK:
If… if the negligence, meaning, to my superior, well, I would only want to report whatever happened.

PP2:
I think enough. Thank you.

J III:
No, actually this is the question. Hold on a second.

PP4:
We continue…

J III:
Hold on a second. Was there ever a time when you saw a lot of dead fish floating on the surface at one time, and one that you had to report? Like, a lot, thousands of fish floating on the sea. So not dead after being fished in a net, not that. Have you, have you ever seen that there were a lot of dead fish floating on the surface, like that?

JK:
Floating, I… I never seen, but at that time…

J III:
No. That’s it.

JK:
Right, never.

J III:
Because sometimes you would go on, not understading the question. So [if] something like that happens, right, an incident like that, and this would be something  unusual, a lot of fish floating on the surface. In your observations, have you ever found a lot of fish floating on the surface?

JK:
Never. 

J III:
That, so like that. The problem is a lot of dead fish. Fish would die occasionally, one or two, be it from fish bombs, or whatever, not like that. I mean, have they ever died en masse, a lot of fish floating on the surface that you need… something significant that you need to report to your boss?

JK:
Never. 

J III:
Continue… no, no...

PP2:
No, it’s just that I wanted to straighten this out, not about dead fish, I only wanted to stress his task…

J III:
Yes.

PP2:
To monitor the environment in Buyat Bay.

J III:
There was a question from the Prosecutors, other questions, that’s what I mean. The one that was laughed at, about dead fish in the net?

PP2:
Yes.

J III:
Yes, actually that’s what I meant. Dead fish in the net after being fished out, that‘s funny. So if fish float, it would be on the surface, like that. So okay, okay, go on, please, please, Miss Mutmainah continue questioning.

PP4:
Thank you Your Honor. I only have one question, which you explained earlier that besides you, there were other people from PT NMR who took part in sampling. Could you explain to this court who are the other people from PT NMR that took part in sampling?

JK:
It was crew from PT NMR who went along to see.

PP4:
What are their names, these crew?

PS:
We ask that it be straightened, Your Honor, so we do not get it wrong, which sample, because there are samples for RKL/RPL, there were samples on the 28th, there were for WHO…

PP4:
It...

J III:
The question was, is it based on the one on 28th-29th or RKL/RPL samples?

PP4:
The Witness took part in the first day of sampling, which was on the 28th, so it is the samples taken by the Police HQs.

JK:
People, you mean PT NMR personnel who participated?

PP4:
Yes.

JK:
Well, there were my staff who participated because they were the ones operating the process of sampling. His name is Dolfi Mawengkang.

PP4:
Yes, Dolfi Mawengkang. Besides that you have also explained that there were other people from the community who also went along in the sampling process? Do you know?

JK:
As I recall there were two people from the community. It was Mr. Mansur Lombonaung and Ili Carlos at that time.

PP4:
Witness, you are one of the employess at PT NMR. Were you ever aware that PT NMR discharged mercury into the air?

JK:
Could you repeat?

PP4:
You are one of PT NMR employess. Has PT NMR ever discharged mercury into the air?

JK:
As far as I know, that was not part of my monitoring.

PP4:
Okay, thank you.

PP3:
There’s one more, Sir. So the Witness is an environmental technician, but in this court he has been explaining a lot about sampling, whereas when asked about incidents around the mine environment, the Witness answered he didn’t know. What I would like to ask is if monitoring on the environment around the mine, be it in the plant or in the location where tailings are placed, and in the surrounding area, is part of your tasks and responsibilities?

JK:
No, not all is my task. So I was specifically monitoring at sea.

PP3:
So specifically monitoring at sea, huh? From the testimonies of previous witnesses, a number of witnesses, that ruptured pipes at sea, and even your own statement, you said you didn’t know about that?

J III:
I don’t know if that was in court, if we spoke about ruptured pipes at sea, not at the choke station, no?

PP3: 
It was twice, once at the choke station.

J III:
So, there was at sea?

PP3:
Once.

J III:
Witness testimony?

PP3:
Once in the water, Sir.

LMPP:
We never heard that Your Honor.

J III:
Yes, yes.

LMPP:
And indeed [we] never...

PP3:
If I am wrong, please check the dossier of the court session that…

J III:
Well, that is why, perhaps we did not hear it, but there was one at the choke station, that was witness testimony, but the one at sea… go ahead, it could be checked in the dossier if anything broke at sea.

PP3:
Alright, and the picture has been shown before, sand was dug and so forth, but if it was forgotten, that is only human. But hopefully I can still remember, there were two such incidents, one of them at sea. Didn’t you monitor that?

J III:
Were you ever aware or not?

PP3:
Ever aware?

JK:
I was. At that time it was a department from PT NMR itself that performed the check up.

J III:
Yes, where was it ruptured?

JK:
At...

J III:
As far as you know?

JK:
At a depth of around 40 meters.

J III:
Oh, at… so you mean, a pipe this long and it is in the middle, ruptures like that?

JK:
At the… at the joint...

J III:
Oh, at the joint.

JK:
At the flange join, so when doing…

J III:
Oh yeah, right, I remember now.

JK:
At they time they performed a check… there was, there was…

J III:
Enough, it’s been confirmed by the Witness, yeah. Continue.

JK:
Not ruptured.

PP3:
Yes, so fortunately I still remember and the Witness confirmed. Well, and then what happened when… did you monitor the impacts of the pipe rupture or the leak or the disconnected joint, what the impacts were? Did you study that?

LMPP:
Your Honor, the question should be clearer. The pipe was disconnected, leaked, that’s not too clear. Please make it definite, because what we just heard.

PP3:
Yeah, so like this. There were witnesses who said it leaked, other who said it got disconnected. 

LMPP:
Oh, that was this...

PP3:
But what’s clear is that there was a leak on that pipe, meaning that tailings came out not from the…

J III:
[Pipe’s] end.

PP3:
Out the end. 

LMPP:
Ah see, if something comes out like that, it doesn’t mean a rupture then. That would be different than talings coming out of the joint. It’s different with a rupture.

J III:
So it happened, a leak happened, whether due to rupture or disconnected joints, but true…

LMPP:
Or loose…

J III:
It did happen, yeah? It did, right?

JK:
Yes, as far as I remember, it happened when…

J III:
And then the next question, after it ruptured, did you monitor the effects of the rupture, what happened to the… You did the monitoring, right? You’re David Sompie’s guy, right? What did you find after it ruptured?

JK:
We performed monitoring around the location in question, and then several months later, it no longer… that area has been covered again by sediment from…

J III:
Those were the results of the observations?

JK:
By natural sediment.

PP3:
Yes, what you observed, was there any effect on the environment?

JK:
For as long as we did the monitoring, the quality of sea water was still below the limit.

PP3:
Yes, so that’s in your opinion. Yes, thank you, perhaps that is…

PP1:
Thank you, Your Honors, enough from us.

J III:
That’s enough, yeah?

LMPP:
Before we move on to the Defendant, I have one issue there, the word “rupture,” then “leak.” What you know, let’s see, that pipe has a joint, right? The question is, you said in response to the Prosecutor’s questions, whether the pipe ruptured, or, say, that there was a leak from, perhaps something loose, the pipe joints, or however it is. So that there’s no… the word “rupture,” that has a different connotation.

JK:
So actually what I found out from them…

J III:
So this is someone else’s story then?

JK:
Yes.

J III:
Because you did not dive yourself and see what actually happened, yes?

JK:
Well, no, no.

J III:
So what’s the story? 

JK:
Well, they said when they performed a check, in the flange, one of the screws was loose. So it was not ruptured as what common ruptures look like, there was…

J III:
So this was someone else’s story, right?

JK:
Yes.

LMPP:
And you do not know this directly, right?

JK:
Right, I did not see it myself.

LMPP:
Yes, but you answered.

J III:
Is that it?

LMPP:
Alright Your Honor.

J III:
What else, and… yes?

LMPP:
Did you take part in the repairs?

JK:
Pardon, Sir?

LMPP:
The repairs… the loose screw… did you participate?

JK:
No, but it was another department that immediately responded.

LMPP:
Yes, enough Your Honor.

J III:
Please, Defendant, would you like to ask questions first or respond?
RBN Questions & Comments
RBN:
Thank you.  

HS:
Terima kasih.

RBN:
Could you just get through to the next slide please.  Ok the first thing I like to do is just ask the sequence of sampling just to get one confirmation because Ihad a little confused on that.

HS:
Ya jadi yang pertama ingin saya tanyakan adalah urutan sampling dilakukan karena saya agak mendapatkan gambaran agak membingungkan disini.

RBN:
Now I meet the slide doubt and the question that I have the state sampling process between the police and ours samples that the you took, one set that the sample was sealed, one set was not sealed, and both sat on the floor for four days before we put the sample, is that correct?
HS:
Di sini kita lihat bahwa cara pengambilan cuplikan atau sampel, adalah satu set telah di seal di tutup dengan di seal di segel yang satu set tidak, dan kedua-duanya ditempatkan di atas lantai selama 4 hari, betulkah demikian?

JK:
Yes, correct.

RBN:
Ok, so during that time anyone would access to the police site of the split samples could open the bottle.  Is that correct?
HS:
Jadi bisa saja selama 4 hari tersebut kalau ada orang bisa mencapai sampel itu bisa membuka yang tidak di seal itu?

JK:
For… for PT NMR bottles, I don’t think so, because if they had opened it, it would have been apparent from the broken seals…

RBN:
In the case of the police.
HS:
Kalau botol dari Polisi bagaimana, bisa dibuka?

JK:
Those could possibly be opened.

RBN:
Ok, the next question I have is that all the samples before shipmwent were in the police statio and why you did not see the dive sampling taking place, you were there where the split  were made, right and the total you mention 24 samples?
HS:
Jadi di sini semua sampel itu ada di kantor polisi dan meskipun Saudara tidak melihat pengambilan sampel dengan menyelam, Saudara berada di sana ketika terjadi pemisahan sampel tersebut dan jumlahnya waktu itu adalah 24.  Apakah benar demikian?

JK:
Correct.

RBN:
Ok, now they also you were there when they took fish samples so you were there when they were shipping the fish samples, my recollection for the BAP there was 5 samples taking from Buyat by ship.  Is that correct?
HS:
Waktu itu juga diambilkan sampel ikan.

J III:
Apa ini tahu ini hubungannya dengan Saksi ini apa?

RBN:
Because he was there when they were shipping the samples.
HS:
Karena saksi berada di sana ketika sampel itu di transportasi.

RBN:
My I understand...
J III:
Counsel, what does it have to do with the Witness here?

LMPP:
What’s to be confirmed here is… so there were these last samples here… there were five fish samples, and those were also taken during sampling with the Police HQs, and the Witness was present. So what’s being asked is a confirmation about the number of those samples.

J III:
How many fish samples do you know were taken at that time?

JK:
There were five.

RBN:
Thank you.

HS:
Terima kasih.

RBN:
And I was checking between the both and the BAP.
HS:
Saya lihat di berita acara.

RBN:
So the samples there when I look in the BAP and the samples are the same and the result are the same.
HS:
Ya jadi dilihat sampelnya jumlahnya sama, dan hasilnya sama, lanjut.

RBN:
When I come to the water sample, one of the things I was going to questions is, now again you confirm that they were 24 water samples in the field sampling which is to the left hand side of the slide, the right hand side in this life is what we recorded, we seen in the police laboratory.

HS:
Jadi sementara sampel ikan adalah tepat sama jumlahnya kiri dan kanan, padahal sampel air dimana sebelah kiri kita lihat ada 24 ternyata ada perbedaan di sampel dari police.

RBN:
And what I would like to hear one more time is for you to confirm that there were 24 water sampels at that time that the two shipments at the police laboratory, Ratatotok police?
HS:
Saya ingin satu konfirmasi sari Saudara Saksi bahwa pada waktu pengiriman sampel itu memang 24 jumlah sampel air itu, Saudara Saksi?

JK:
Yes, correct, there were 24 samples.

J III:
Did you count them then?

HS:
Waktu itu dihitung?

J III:
Did you count or not?

JK:
During sampling… when samples were displayed, yes.

J III:
You said there were 24. Did you count those 24 one by one? Was there actually 24 or no? Hard to answer…

RBN:
The question is that you irrespective of the volume, irrespective of the location, the quantity that’s not match between the two reports.  And that’s why I was asking these fact Witness if he could confirm the quantity that was split at the police station, which he seen, he was there at that time?
HS:
Terlepas dari jumlah sebenarnya yang kita lihat di sini adalah bahwa hasil dari pada pemeriksaan 24 sampel itu terlihat ada perbedaan dalam in the quantity?

RBN:
Right, just just ini quantity without location, without volume.
HS:
Ya, kita tidak membicarakan lokasi, dan hasil pemeriksaannya.

RBN:
So, there’s ten editional samples that arrive at the police laboratory that were not in the BAP and the field.
HS:
Jadi terdapat 10 sampel tambahan yang tidak terdapat dalam BAP Polisi yang sampai di laboratorium polisi itu.

RBN:
I guess my question to you is have you ever had an experience were you ship one quantity of sample and more samples arrived?
HS:
Ya jadi pertanyaan saya apakah Saudara Saksi pernah punya pengalaman Saudara mengirim satu jumlah sampel tertentu tetapi yang sampai di tujuan adalah jumlah yang lain, yang berbeda?

JK:
In my experience there had never been a dispatch where the number increased when it got to the laboratory.

RBN:
Ok, next slide.  I would like to also take look at what this in the BAP you have been sampling Buyat and Ratatotok Bay for several years., these are the mercury levels that where recorded in the Police BAP from both Buyat and Ratatotok.  Have you ever seen any levels of mercury like that in all your years of sampling in Buyat Bays?
J III:
Do you know about that?

HS:
Saudara...

J III:
Do you know?

JK:
I do, Sir.

HS:
Saudara sudah melakukan pengambilan sampel di Teluk Buyat dan Ratatotok selama bertahun-tahun, apakah Saudara pernah melihat hasil pengukuran merkuri di Buyat dan Ratatotok yang Saudara pantau setinggi ini?

JK:
For as long as we performed monitoring, the results never varied like this, but usually, or mostly were below the limit.

HS:
Actually flat line not like this.
JK:
Flat, but not varied like this.

RBN:
Ok, so when we look at the other slides when the quantity between the field and laboratory was the same the result were the same with other laboratories.

HS:
Jadi kita lihat pada suatu keadaan lain apabila jumlah sama, maka hasil pemeriksaannya berbeda.

RBN:
Now let me ask one more last question.
HS:
Pertanyaan terakhir saya.

RBN:
We had splits samples with the Police is that correct?
HS:
Kita telah mengadakan pembagian sampel, splits samples dengan police, apakah benar demikian?

JK:
Yes, correct.

RBN:
Do you recall what the level of mercury was in those samples?
HS:
Masih ingat, masih ingat kadar merkuri atau air raksa dalam sampel-sampel tersebut?

JK:
Below, below the standard, below the laboratory detection limit.

HS:
Under the standar levels.

RBN:
Which is I believe 0,05 is that correct?
HS:
Ya di...

JK:
Yes.

HS:
0,05.

RBN:
So, when the quantity is dont match also the samples between the splits dont match and in this case in 196 times rather in this splits that you witness taking at the laboratory.
HS:
Ya di sini maaf itu bukan saya yang terjemahkan Yang Mulia maksudnya bukan keselisihan, maksudnya terdapat perbedaan hingga 196 kali antara.

RBN:
Thank you.

HS:
Terima kasih.

J III:
Finished?

LMPP:
Finished.

J III:
Any responses?

HS:
Ok response.
RBN:
Yes in responses, I accept this witnesses testimony and its entirely.

[recording stops]

RBN:
Including water, fish and coral reefs, the Witness highlighted at the marine life during post close to monitoring, that the monitoring shows no decrease of the quality of marine life or function in the bay.

HS:
Yang Mulia, saya menerima penjelasan Saksi ini secara keseluruhan, Saksi ini berhasil mengkonfirmasikan bahwa PT NMR senantiasa bertindak dengan penuh tanggung jawab dan ramah lingkungan dalam pemantauan lingkungan laut termasuk air, ikan dan terumbu karang, Saksi ini menegaskan bahwa selama masa pengoperasian tambang dan ketika dilakukan pemantauan pasca tambang semua hasil pemantauan tidak menunjukan terjadinya penurunan baik dalam bentuk biota maupun dalam fungsi laut di Teluk Buyat.

RBN:
Our extreme relevant to this case was the fact that the Witness observe than participated in Police Sampling of the marine environment of the both Buyat and Totok Bays as well as other location within the mine area that split sample were taking with the Police on both sea and fresh water as well as other reference materials including fish and mine tailings, and this sample were properly preserve and send to an accredited and independent laboratory for analysis in the case of PT NMR they use one time bottles with an automatic sample proofs sealed.

HS:
Ya, yang sangat relevan dalam kasus ini adalah bahwa Saksi Fakta ini menyaksikan dan terlibat langsung dalam pengambilan sampel-sampel lingkungan laut di Teluk Buyat dan Totok serta beberapa lokasi lainnya di sekitar tambang, sampel-sampel yang dibagi diambil oleh Polisi untuk air laut, air permukaan dan beberapa referensi lainnya termasuk ikan dan tailing tambang, sampel-sampel tersebut diawetkan dengan baik dan dikirim ke laboratorium independen untuk dianalisa, untuk menampung sampel-sampel tersebut sebagai wadahnya PT NMR menggunakan botol sekali pakai buang yang tutupnya berupa segel atau dapat dikunci, jadi botol tidak dapat terganggu.

RBN:
The Witness also stated that he observes that the Police did not use the sample proof seals container and some of this sample were stored, unsealed on the floor of the Ratatotok Police Station for up to 4 days, it was also notice that many discrepancy between the BAP, between the samples that were collected in the field and what we receive after National Police Laboratory.  Surprisingly more samples were delivered to the Police Laboratory than were actually collected, the chain of custody and control of samples was again in question, which combine with the high discrepancy or variants between the field and laboratory calls in to questions the accuracy of the result, especially as the relate to both sea and fresh water.
HS:
Ya, Saksi ini juga menyaksikan bahwa Polisi tidak menggunakan botol-botol yang dapat dikunci dan bahwa sebagian dari sampel ini disimpan dalam keadaan sebelum disegel diatas lantai kantor Polisi Ratatotok hingga 4 hari lamanya, dicatat pula bahwa timbulnya beberapa perbedaan dalam BAP mengenai jumlah sampel yang diambil di lapangan dan jumlah sampel yang diterima Puslabfor yang menunjukkan bahwa lebih banyak sampel yang dikirimkan kepada Puslabfor dari pada sampel yang diambil di lapangan.  Karena itu chain of custody atau penguasaan dan pengawasan dipertanyakan lagi bila hal ini dikaitkan dengan perbedaan variasi yang besar sekali antara lapangan dan laboratorium maka kebenaran hasil pengujian tentu saja dapat dipertanyakan terutama yang berkaitan dengan air laut dan air permukaan.

RBN:
The Witness did stated the sea water result received from the Police Laboratory do not correlate with the split lab sample from an independent accredited laboratory nor do they correlate with any other independent sampling of PT NMR life of mine and post closure sampling results.
HS:
Saksi juga menyatakan bahwa hasil yang diterima oleh Puslabfor tidak ada korelasi dengan split sampel dari laboratorium terakreditasi yang independen dan juga tidak ada korelasi dengan pengambilan sampel indenpenden lainnya yang dilakukan selama masa tambang PT NMR atau hasil pengambilan sampel pasca penutupan tambang.

RBN:
Thank you very much.
HS:
Terima kasih Yang Mulia.

J III:
I think it’s finished, yes? If required, you will be called again, but for the time being your testimony is sufficient. You may go out of the back.
JK:
Thank you.

J III:
Will the Defendant please come forward. So we have heard the testimonies and examined the witnesses, yes? The witnesses called by the Defendant, a de charge witnesses, and we still provide the opportunity to the Defendant to present their witnesses again, if there are still any. We ask the Legal Counsel of the Defendant, if there are any more witnesses to be presented?

LMPP:
Yes, Your Honor, we are still going to present witnesses that we have prepared for the next hearing.

J III:
So there are still, yes?

LMPP:
Yes.

J III:
So it measn on the 12th yeah?

MK:
The twelfth.

J III:
The twelfth, so on the twelfth we will hear the next witness from the Defendant, yeah, so it’s clear, yea? So the court is adjourned until the 12th for a de charge witness examination from the Defendant.

[strikes gavel]
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J III:
Session of criminal case Number 284/Ordinary Crime/2005 Manado District Court, in the name of Defendant I PT Newmont Minahasa Raya and Defendant II Richard Bruce Ness, in session and open to the public.

[Strikes gavel]

J III:
Will the Defendant please come to the front. We ask now is the Defendant in good health today?
RBN:
Yes I am.
HS:
Yes, Your Honor, I am in good health.

J III:
We can continue the trial. Today we are still hearing witnesses presented by the Defendant. We ask the Legal Counsel, any witnesses to be called today?

LMPP:
Thank you, Your Honor. Today we have called four witnesses. One of them is both a Factual Witness and an Expert Witness. 

J III:
What kind of witness?

LMPP:
We have called four individuals today. One of the four is both a Factual Witness as well as an Expert Witness. One of the four, one of the four.

J III:
So perhaps it is best to call that one first, yes?

LMPP:
Alright.

J III:
Will the Defendant please have a seat there. Go ahead and call the witness. 

LMPP:
Bima from ALS.
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Sri Bimo Andi Putro

J III:
What is your name? Your complete name?

SBA:
Sri Bimo Andi Putro, Your Honor.

J III:
Sri Bimo...

SBA:
… Andi Putro.

J III:
Andi Putro.  Where and when were you born?

SBA:
In Bandung, 29 May 1967.

J III:
What is your occupation?

SBA:
I am a Senior Supervisor in the ALS Laboratory.

J III:
The ALS Laboratory. What is your religion?

SBA:
Islam, Your Honor.

J III:
Where do you live?

SBA:
I now live in Bogor, Your Honor. 

J III:
In Bogor. And what is your highest education?

SBA:
Analytical chemistry.

J III:
A Bachelor’s degree, yes?

SBA:
No, Your Honor, a three-year diploma [D3].

J III:
What?

SBA:
A three-year diploma.

J III:
Oh, a three-year diploma, in analysis, yeah. So you have been called by or for the Defendant as a witness, yes?

LMPP:
A witness and an expert.

J III:
Now, as the Legal Counsel said, you are also a Factual Witness. You know and perhaps have expertise, even though [you have] a Diploma in analysis or analyzing, [you are] a degree holder in analysis. But I think we can simply swear you in as a Factual Witness,  yes, there’s no need as an Expert [Witness]. 

LMPP:
Your Honor, may we provide a little explanation before continuing. First, Bima here does have a connection to the facts, but at the same time he also has expertise in the field of laboratories. Because for chemical analysis the highest degree is a three-year Diploma, for chemical analysis in the laboratory. So it isn’t on the same level as Bachelor’s, Master’s or Doctorate. So during the questioning, I want to ask a little about the laboratory, his opinion about the laboratory. So if [he is sworn in] only in relation to facts, and then if there are issues concerning his opinion, there will be protests that it is an opinion, not what he saw, heard and experienced. Like that, Your Honor. 

J III:
Well, the oaths for a Factual Witness and an Expert Witness are different. Do [we] want to swer him in twice, as a Factual Witness and an Expert Witness, an Expert Witness on laboratories, or what? How do we do this, now there’s…

LMPP:
In this trial there is already a precedent from when the Public Prosector’s team also called an individual who also covered these two facets. So let’s just follow what was done then, what was done by the Public Prosecutor’s team. 

J III:
Okay, yes. What was your religion?

SBA:
Islam, Your Honor.

J III:
Islam. Yes. So you will be sworn in as a Muslim, yes. Please stand. 

[Witness states the oath]

J III:
Earlier you said that you have a three-year diploma, specifically concerning laboratories. And you work in the ALS laboratory in Bogor. 

PS:
Please use the microphone, Sir. 

J III:
Please use the microphone when you answer so that it will be recorded. Has PT NMR ever sent materials, whether liquid, water or… what do you call it… solids, solids in the form of soil for analysis or examination at the ALS laboratory in Bogor?

SBA:
They have, Your Honor.

J III:
When was that?

SBA:
Since long ago, Your Honor.

J III:
Oh, they routinely use the ALS laboratory?

SBA:
Yes.

J III:
So not specially in relation to this case, in which [samples] were sent by PT NMR to ALS, and others sent to the police laboratory. Not those, right?

SBA:
No, Your Honor.

J III:
 So [PT NMR] routinely uses the services of ALS Bogor, yes?

SBA:
Correct, Your Honor.

J III:
For examination. But in fact there is also a laboratory at PT NMR, right? So why are there two, if it is in fact routine for PT NMR to use ALS, even though PT NMR also has [a laboratory]? Who was that the other day, what was the name of that company?

LMPP:
Indo Assay, Your Honor.

J III:
Yes, that. What is the connection between that and ALS?

SBA:
We simply have a working relationship. PT NMR is our client. And we know that PT NMR sent samples to us. [unclear]

J III:
When was the last time [PT NMR] sent samples for analysis?

SBA:
The post closure monitoring was last month, if I’m not mistaken, Your Honor. 

J III:
So last month still, huh. Oh, so this is still ongoing, you are still doing analysis, yes?

SBA:
Still.

J III:
We would like to know… according to the witness testimonies there were samples that were divided into two. Some were taken to the police laboratory and some were taken by PT NMR and examined at ALS. Do you remember when that was?

SBA:
I don’t remember, Your Honor, because at the time of that sample I had not yet joined ALS, when it was those early samples.

J III:
Earlier you said that you are an expert in the field of laboratories. You have studied packaging methods for samples, or what they can be put in so that they are not contaminated. Are there really requirements?

SBA:
 There are guidelines for sampling, Your Honor. 

J III:
So… when PT NMR sends materials for analysis at the laboratory, are they always in, whatisit, sealed or closed with something?

SBA:
The bottles used are equipped with seals, closed with a seal. 

J III:
Does that guarantee that they are not contaminated?

SBA:
As long as the seal is not broken, yes, Your Honor.

J III:
Huh? At the time, did you or ALS laboratory give specifications for how materials that are to be tested must be packaged or sealed, like this and that, so that they won’t get contaminated? Are there specifications from ALS? Or do [clients] bring things to ALS any old way and then ask for them to be tested? How about that?

SBA:
We have protocol, Your Honor. We have guidelines, directives for proper sampling, and then for proper packing. And if, for example, before our client asks our opinion before taking samples, we give those [guidelines]. That’s what we give, that’s the protocol. If, as sometimes happens, a sample arrives without a seal, we will certainly clarify that with the sender that the sample is not in a proper bottle or does not have a seal. So we give our opinion that the sample, that the sample is not appropriate for analysis, but it is up to our client, Your Honor. 

J III:
So, for instance, if it is no longer sealed, or like the bottle we were shown the other day… There was a bottle already closed, sealed, opening it will break the seal, like that, right? When PT NMR sends [samples] for analysis, do they always do it that way, in accordance with the protocol you explained?

SBA:
Yes.

J III:
If another party doesn’t do it in accordance [with the guidelines], but you still accept it, yes? I mean, you still examine it?

SBA:
Yes, but first we clarify it. 

J III:
Like that, yes. So it isn’t like, “if this is how it’s done, we can’t guarantee that we will be objective because the seal is open,” or perhaps this is in plastic, in ordinary plastic [container], or whatnot, and perhaps something has gotten in, air and so on. Doesn’t that have an impact when you carry out the examination?

SBA:
That doesn’t have an impact on the analysis, because we simply receive the sample, Sir. So we are not responsible for the sampling. 

J III:
Then the other day [a sample was] put in a solution, the sea water to be examined, what was that the other day – strong acid? What’s it called, what was it called the other day? What was the chemical code?

X:
HNO3.

J III:
HNO3. Is that normal for the sea water that was to be tested to be put in that solution?

SBA:
Yes, Sir, that is a preservative. 

J III:
What would happen if that solution wasn’t used? Would that have an impact?

SBA:
Yes, it would have an impact. 

J III:
So, if preservatives are used, and then, for example, it [the sample] is not taken directly to the laboratory, but for example stored for four days in a house, isn’t there an impact? Because it wasn’t given the preservative?

SBA:
In fact there is also protocol for storage, there are guidelines, Your Honor. For analysis of metals, the preservative is nitric acid, like you said earlier. And each metal is different for, what do you call it, the holding time, Your Honor. For arsenic, mercury and so on, four days is not a problem. But the actual protocol is for [the samples] to be preserved and stored at 4 degrees celsius. 

PS:
Your Honor, we don’t want to disrupt your concentration, but we are having a hard time hearing because the Witness is speaking too fast and is not using the microphone. If possible, please replace the microphone, if  that would help. Thank you. 

J III:
So to repeat, the preservative you were talking about… my last question was: if sea water is put in a bottle with preservatives and then left for four days, will there be a change, any impact, or not? Or does it have [to be analyzed] the same day? Within 2 x 24 hours, or 1 x 24 hours? So that it is not contaminated? Or it doesn’t matter if it is four days or six days, so long as the preservative is used there won’t be a change that makes…

SBA:
The use of preservatives and storage according to the protocol will not change the results. Of course this is limited by the holding time, which differs for each analysis, Your Honor. For some metals it is up to 6 months, for others only 28 days, and for others only 2 days. But if it is only stored for four days in a cold room, because the storage protocol is that after it is preserved…

J III:
Is there an impact if it is not stored in a cooled room, but rather, for example, just on the floor?

SBA:
After it has been preserved, there won’t be an impact, Your Honor. 

J III:
There is no impact, it’s alright, yes? Earlier I… earlier I asked about there being a kind of slurry, yes, the tailings, that you tested, right? During testing, is there always a kind of bureaucracy, for example from this [person] to that [person] during the testing? And what is the reporting system and so forth used by ALS?

SBA:
When we receive a sample, the first thing we pay attention to is if the sample accords with the chain of custody by which it was sent. So, there we see if the sample matrix is the same. If there is a difference, or if the packaging is ruined or whatnot, we will first clarify that with the sender. 

J III:
Oh, I see. 

SBA:
And that is handled by the log-in officer. The log-in officer is the official who logs [the sample] in, the official who prints and records. He is not an analyst, so he is separate from the laboratory. From there we enter it into the records, the electronic book, and then we give it what is called a laboratory ID or laboratory identification [number] for each sample that is sent. We change the identity of the client, of the customer, to our own laboratory identification. After that, there is no further clarification from the customer. And then we distribute [the sample] to the respective laboratories according to the parameters of what is needed. If the sample is not analyzed immediately, the sample usually will be stored in a cooler, Your Honor. The temperature is 4 degrees celsius, plus or minus 2 degrees. So our analyists don’t know… ho do you say… where it came from because he is limited to the laboratory ID and the parameters that are written, for what needs to be done. 

J III:
What is the full name of ALS?

SBA:
Excuse me, Your Honor?

J III:
What is ALS?

SBA:
Australian Laboratory Service.

J III:
What’s that?

SBA:
Australian Laboratory Service.

J III:
So not the Trans-Sumatran [ALS, Antar-Lintas Sumatra], right? There’s an ALS bus line, yeah?! I know that there is a Trans-Sumatran Bus, ALS. When was that established?

SBA:
In 1997, Your Honor.  In… I’ve forgotten, in 1996 or 1997, Your Honor.  Around then, Your Honor.
J III:
Is it a government laboratory or an independent laboratory?

SBA:
It is independent, Your Honor, a commercial laboratory. It was first established with the name ASL, ASL. It is a foreign investment company with capital from Canada. Then in 2002 it was taken over by ALS Global, and has been owned by an Australian company until now. 

J III:
Have the police ever used the ALS laboratory?

SBA:
As far as I recall, they have, Your Honor. The Riau police. 

J III:
Often or rarely? Because the police have their own laboratory.

SBA:
Rarely, Your Honor. 

J III:
Rarely, yes. When was it accredited, when did it get accreditation?

SBA:
Accreditation [unclear]…

J III:
How long [ago]?

SBA:
We got accreditation in 2001, in 2001 we got it. 

J III:
Who issued the accreditation?

SBA:
The National Accreditation Committee. 

J III:
The National Accreditation Committe. In Indonesia the accredited laboratories… can you tell us, as far as you know, the accredited laboratories in Indonesia?

SBA:
ALS, then there is Sucofindo, Corelab, and IPB Integrated. 

J III:
And LIPI?

SBA:
LIPI? I don’t know about LIPI, Your Honor. But Pusarpedal, yes. 

J III:
Are there levels of accreditation? For tertiary educational institutions there are levels – those that are registered, some that are… what? Are there levels of accreditation, or not?

SBA:
No, there aren’t, Your Honor. 

J III:
Oh, no, huh. So accreditation like a translator. For example, some are recognized by the government, or something like that?

SBA:
Yes.

J III:
So there aren’t levels like there are for tertiary educational institutions? There aren’t levels, right?

SBA:
No, there aren’t. But what is accredited isn’t only the laboratory, but also the parameters and so on. There are specifications for accreditation, Your Honor. 

J III:
What do you know about the police laboratory? The forensic… what’s it called?

MK:
Forensics, the forensic laboratory.

J III:
Is the police laboratory at Police Headquarters accredited, or not? As far as you know?

SBA:
I don’t know, Your Honor. 

J III:
You don’t know, huh?

SBA:
Right.

J III:
Earlier you mentioned… earlier I asked about the accredited laboratories in Indonesia that you know of. But when I asked about the police laboratory you didn’t know. You really don’t know?

SBA:
I don’t know, Your Honor. 

J III:
Oh, you really don’t know, huh. To speed things up, I invite the Legal Counsel for the Defendant [to ask questions]. Go ahead. 

LMPP:
Thank you, Your Honor. I have a few questions just to complete it, because you have already answered the Judge’s questions. About the samples that PT NMR had tested at ALS. What was the sample or how many types of samples that were tested?

SBA:
Among others, there was surface water, that is river water, lake water, and then there was ground water or well water, there was sea water, there was sediment, and then there was fish, Sir. 

LMPP:
Oh, so there were also fish samples, or sea life. You mentioned all kinds of water – there was sea water, river water, ground water, surface water. 

SBA:
Yes, Sir.

LMPP:
That was tested. Do you know when that began and when it was completed? Earlier you said that it is until… that to this day it is still… When did that begin?

SBA:
If I’m not mistaken, that was from 1996, yes, November 1996, according to the records. 

LMPP:
Beginning in 1996, according to the laboratory records, yes. Good. So if I continue with the Judge’s question about there being two samples that were tested, which is actually one sample that is split, with one portion going to the police laboratory and one taken to ALS. Even though earlier you said that the identity wasn’t… what… wasn’t, wasn’t… what was that? what exactly did you say?

SBA:
We change it to a laboratory ID. 

LMPP:
To a laboratory ID. So all samples that arrive are assigned a new laboratory ID?

SBA:
Yes.

LMPP:
What is that for?

SBA:
That is so that the analysts working in the laboratory are not bothered by [concerned about] the source of the sample. All they need to know are the parameters that need to be analyzed, the matrix for the sample, so they don’t need to know where the sample came from, so that they are independent and we can trust the results. 

LMPP:
Oh, I see. So only the parameters are known when analyzing the sample. So, concerning the results, after the laboratory business with, what’s it called, the customer, the client?

SBA:
Yes, so the analyst only produces data in accordance with the SOP, and then it is the business of the supervisor to report the results of the sample to the client. 

LMPP:
Good. In this trial we have seen that the examination results in this trial… so the results in this trial have shown or uncovered that the results of the two laboratories on the same sample… meaning that one sample was split into two… that in fact there were differences between the one from the police and the one from ALS. If you are asked about this, can you explain, can you explain that ... because earlier [you said] that only the laboratory identification of the sample…?

SBA:
About the difference, I can’t… it isn’t clear what happened… Excuse me, Sir, perhaps the question isn’t…

LMPP:
This is connected with… hold on, what was the Judge’s question? …because it was already asked. So, in this case there is a sample that was taken from Buyat Bay. The sample was then split into two samples. The sample taken was split into two. One was taken to the police laboratory, the Forensic Criminal Laboratory, and there are already results; those have been shown in this court. The other was taken or sent by PT NMR to the ALS laboratory, and there are also results for that. And those results are different. My question related to this is what do you know about this? Can you explain this to the court? Or can’t you know because… because usually there isn’t any identification?

SBA:
We don’t know about the difference, Sir. We don’t know if there is a difference [between the ALS results] and those from another laboratory. We simply have our analysis results. As for differences, I’m sorry but I can’t… I don’t know about that, Sir. 

LMPP:
Alright. I won’t go over this again. Let the court… the results have been shown here earlier, later. I want to continue my questioning in relation to ALS. Some of this has already been asked earlier. Can you explain where ALS has laboratories?

SBA:
ALS is part of the ALS laboratory group. We operate in 17 countries, Sir. Yes. 

LMPP:
In how many?

SBA:
In 17 countries. 

LMPP:
17 countries.

SBA:
In all there are about 40 laboratories. I’ve forgotten the exact number. 

LMPP:
Yes, I see. 

SBA:
One of them is in Bogor. 

LMPP:
One one of them is in Bogor. That is PT ALS, yes, ALS corporation limited. 

SBA:
Correct, Sir.

LMPP:
Correct, yes. So, that follows the Indonesian legal system. Earlier you explained who sends samples to ALS for testing, including the Riau Police.

SBA:
Yes.

LMPP:
… as you said.  Has the Ministry of Environment ever sent samples to ALS for testing?

SBA:
Yes, sir.  Often, sir. 

LMPP:
It has?

SBA:
It has.

LMPP:
How, do you know how many times?

SBA:
I don’t know how many times, but the Ministry of Environment often [sends samples]. 

LMPP:
I see. Good. Earlier you were asked about accreditation, about accreditation. I have a question about why laboratories need accreditation?

SBA:
Accreditation is needed so that there is a level of trust. With accreditation, the analysis results that are issued are controlled, meaning they follow the standards established, so that their accuracy can be trusted.

[recording stops]

SBA:
… tightly controlled too. 

LMPP:
So, there’s a connection to, what is it, so there’s a connection with the quality of, what is it, the quality, in brief. 

SBA:
Correct, sir.

LMPP:
Good. I have one general question here, okay. ALS is a laboratory, ritgh? So in general perhaps we think of it like, yeah, maybe like we usually go to a laboratory, is there a difference with other labotories, for example, with Prodia?

SBA:
Oh, it is different, sir. 

LMPP:
What’s the difference?

SBA:
As far as I know Prodia is a clinical [medical] laboratory, yes, but ALS is an environmental laboratory.

LMPP:
So ALS is a specialized environmental laboratory?

SBA:
Correct.

LMPP:
Okay, I want to continue my questioning. Earlier the Presiding Judge asked about the procedures for analyzing a sample. What was that term, chain of custody?

SBA:
Chain of custody.

LMPP:
So what is this if we translate it into Indonesian? The sample analysis, what are the procedures for sample analysis? What is the word for ‘chain,’ what  is the correct one? Or the sample analysis protocol? So that means that it starts from when [the sample] is received, processed, until results are produced. Is that how it works? 

SBA:
The chain of custody is a kind of guideline or protocol beginning from when the sample is taken until the results are issued. 

LMPP:
The results? So that is what is meant by the term chain of custody?
SBA:
That’s the term. I don’t know the exact translation. 

LMPP:
Uh, can you explain to this court the complete chain of custody, yes, and I think as well the methodology of how samples sent by PT NMR are analyzed?

SBA:
Yes.

LMPP:
Good. Can you explain in completely? If you have an aid, a what… you can use an aid. 

SBA:
Okay, fine. So, the chain of custody, the procedures for receipt are perhaps…

LMPP:
If you have an aid, I ask for permission for it to be… Go ahead.

J III:
So, the stages are that we… the procedures or protocol, the protocol for… how do you say… the material that is to be analyzed, how is it… from entering… Sometimes they say it’s the stages until the results are [obtained]…

SBA:
Just a moment, Your Honor.

J III:
It is difficult, huh? Ready? If there is a white board… because there isn’t a white board… because there are models like this… earlier you mentioned what it was like… the analysis section doesn’t know where the material to be tested comes from…

SBA:
Correct, Your Honor. 

J III:
That is so that it will be objective, right?

SBA:
Correct, Your Honor. 

J III:
The analysis could be influenced if, for example, it was known where [the sample] came from and so forth. So there is only the identity number for the sample. But the source or place of origin of the sample that is to be dealt with is not known by the analyst, correct?

SBA:
Yes, correct, Your Honor. 

J III:
That is what you called objectivity, yes?

SBA:
Yes. Okay, good. In answer to the question from…

LMPP:
About the chain of custody.

SBA:
So, the chain of custody is first, the sample arrives at the reception section. We call that log-in, that is part of log-in, the log-in area, and in the log-in area they will check the type of sample with the chain of custody sheet sent with the samples. That’s where we see if it matches, what condition it is in. If there are additional samples we ask for clarification, and also if there are not enough samples. We will also ask for clarification if there are samples that are cracked or opened. The same for other things such as cooling; for example if the sample is no longer cool, and so on. After clarification, we enter the samples in the records, in the log-in, both in written and electronic form. Then the sample is given a laboratory identity, a laboratory ID, and the label from the sender or the customer is covered with a laboratory ID. Then the sample is distributed, Mister Luhut. If the sample is not immediately analyzed, it is stored in a cooler according to the protocol, which is for 4 degrees celsius, plus or minus 2 degrees. 

LMPP:
Can it be… because it could already be…

SBA:
Oh, good... where? So, this is only the section for… what do you call it, the data quality chain, where everything, beginning from the preparation for sampling to the… to the issuing of results, can affect the results. And this is an example of the bottles we prepare, and the bottles are usually specific, yes, each bottle is different, for different parameters as well. Such is also the case with labels. At our laboratory, we use different labels so that nothing gets exchanged between one parameter and another parameter, because the character of each parameter is also different. This is a sample of a sealed bottle. So as soon as it arrives, we check the condition of the bottle to see if it is open or not, if it is still sealed or not. If the seal is opened, it cracks, Sir. So, for example, if one is open you can see that the seal is separated at the bottom. 

LMPP:
Expert, what is important about the bottle? I can ask… earlier there was a question and an answer, but what is important about the bottle? What is so important about that in the laboratory?

SBA:
Being sealed like this, it is guaranteed that it is fully closed, like that, yes. Because later it is stored in a cool box like this, stored with other [samples], and there are also ice packs to cool it. If these seals are open, there is a possibility it will open or spill. So there is a possibility that contamination, or cross-contamination among the samples could take place. So that is what we clarify from the client, isthe analysis to be continued or not?

LMPP:
With a bottle like this, for example, would you know if someone had opened it?

SBA:
The seal would be broken, Sir. 

LMPP:
It would be broken.

SBA:
Yes.

LMPP:
So in that regard, the sample might not be valid?

SBA:
We aren’t the ones to determine if it is valid or not, but we explain that the seal is open. 

LMPP:
The seal is broken. Good. Continue. 

SBA:
And from there, this is an example of the chain of custody sheet, in which the sample is identified, we match everything according to the condition of the sample that we receive, who sent it, the identity of the sample, the date it was taken, the time it was taken, what the matrix is. And then here are the necessary parameters, that is what… and below that there is who sent it, the date and time. It is required to fill out all of this. And if there is an explanation, we fill in the explanation here. And when it has been received in the laboratory, then the clarification is complete, so there are no more problems with the sample, we sign here as the recipient, and the third sheet in the chain of custody we send to the customer again, to tell the customer that the sample has been received. This is our log-in officer. He does not work as an analyst, but only as the recipient of the sample. Here you can see that there are bottles in the cool box that just arrived and we pay attention to see that they are all still tightly closed and the bottles are checked one by one, to make sure that they accord with the chain of custody that we received from the sender of the sample. This is an example of a bottle that just arrived. So when a new bottle arrives, it has an identification from the client, and then we cover the identificaiton from the client here with a laboratory ID. The laboratory identity is what we use to give instructions to the analysts in the laboratory. Samples that are not analyzed immediately are stored. We store them in a refrigerator at 4 degrees celsius, plus or minus 2 degrees celsius. That’s how it works, sir. 

LMPP:
Good. So those are the stages or the process, yes, or in the foreign language the chain of custody, beginning from the taking of the sample through the analysis in the laboratory and then the presentation of the results. And is this the standard that was used when the samples from PT NMR were analyzed?

SBA:
Yes, that is correct, Sir. 

LMPP:
Good. Earlier you said that you have to avoid contamination. What does ALS do to, uh, avoid, uh, contamination of the sample?

SBA:
Excuse me, Sir. Where? In the field or in ...?

LMPP:
In the laboratory.

SBA:
In the laboratory. In the laboratory the first thing we do is to make sure that the environment is clean, the environment must be clean, because contamination could also take place from the environment. And then, in accordance with the SOP, all equipment must be free of analyte [residue] , so we wash with mineral-free water, or we use disposable pipets, so we only use them once. And, in addition to that, for analysis of trace amounts, for example sea water, we have a separate room where there is a cabin that is separate from the others. So especially for analyses, it happens that in our laboratory it is [usually] analysis for sea water, we use a separate chamber in which all of the equipment and all of the reagents are stored. And the preparation is also stored there. So it is hoped that cross-contamination from outside will not occur. In addition, we control for contamination by using a laboratory blank. A laboratory blank is a kind of [system], in which mineral-free water is treated the same way as the sample, from start to finish. Then we measure the analytethat we want, and we can see there the control for contamination. 

LMPP:
Good. So that is how you prevent contamination. I still have a general question related to this. If a sample has already entered the laboratory, it must be put in a certain place. Does each person have access to the sample? So can each person hold it, open it, and so forth? Are there ways of preventing just anyone from going into the sample?

SBA:
Only the laboratory technicians are free to enter inside. Because we are required to use PPE [Personal Protection Equipment] to enter. That is required. 

LMPP:
So only laboratory technicians, and that is with ... what did you call it?

SBA:
Safety, Sir. PPE, Sir. There is a laboratory jacket, protective eyewear .....

LMPP:
What is that? What safety?

SBA:
Safety for… what we call safety apparatus. PPE. Like laboratory jackets, gloves, protective eyewear – those are required in several parts of the laboratory. And not everyone has those PPE. Like that. 

LMPP:
And not everyone has those things you mentioned, yes?

SBA:
Yes, Sir.

LMPP:
Good. I want to continue with the [issue of] sea water samples. Is there a difference between the total metal contents and the soluble metal contents in water?

SBA:
There is, Sir.

LMPP:
Can you explain this?

SBA:
The soluble metal content is the metals that are dissolved, only those dissolved in a sample, a sample, or water, like that, yes. Meanwhile, the total metal is the entire amount of metal that is in a sample or the water, including the suspended solids or particles or perhaps soil or whatever in a given sample. Meanwhile, that which is soluble is only in the water. So we need to conduct a straining process first before analyzing for soluble metals. 

LMPP:
Is there a difference in how you carry out the analysis?

SBA:
Yes. First in the straining, so that the soluble metals are strained, strained first and then preserved, and then the analysis is conducted. But if the soluble metals are preserved immediately without… excuse me, the total metals are preserved immediately without first undergoing filtration. They undergo the same analysis process, but the preparation is different. 

LMPP:
Is it possible for [the sample to be] preserved first and then filtered? What about that?

SBA:
After it has been preserved, that would mean the total metal [content of the sample], sir. 

LMPP:
Oh, I see. Good. 

SBA:
I’m sorry, I meant if it was preserved before it was filtered, that would be the total metal [content], Sir. 

LMPP:
Good. How does ALS laboratory filter and preserve samples for metals analysis? And what happens to the analysis results if the sample is not preserved according to the procedures?

SBA:
We use disposable filter paper with 0.45 micron pores for the filtration. We use that for samples that are to be measured for soluble parameters. Meanwhile, for total [metal content] we don’t carry out filtration. About... excuse me, the other question, Sir, the one earlier, Sir, the other one. The second question, excuse me…

LMPP:
The question was: what would happen to the analysis results if the sample was not preserved according to the procedures?

SBA:
There would be bias, Sir. Especially, for example, if we need [results about] soluble metals, if [the sample] was preserved before filtration, then the results for soluble metals would certainly be higher, because the suspended solid particles would also be dissolved in the water, the suspended solid metals. And the same is the case if, for example, what is it called... for soluble metals, for total metals if we carried out filtration and then preserved [the sample] that also wouldn’t be correct because the results would be lower. 

LMPP:
Good. I have one more question and then other members of the [Defense] team might continue. If the sample in this trial – there is a water sample, a sediment sample, and also a fish sample brought by the Public Prosecutor in this trial – is it still possible for that to be retested?

SBA:
We would have to see the holding time, Sir, because each analyte has a different holding time. Some are for 6 months, some are for only a few days. If it has passed the holding time, we can say that the sample is no longer valid for analysis. 

LMPP:
Supposing, just supposing… I don’t know, the explanation was whether it is still valid or not depends on, uh, what you explained. Let’s say this court were to ask ALS to retest the sample. Would [ALS] be willing to do so?

SBA:
Retest the sample?

LMPP:
Yes, the sample. The one in this trial. 

SBA:
[ALS would be] willing, but that sample… if we see, for example, that it has already passed the holding time, we would provide clarification that the sample has passed the holding time. 

LMPP:
So in principle you would be willing, but would want to check first to see if the sample is still valid or not?

SBA:
Correct, Sir.

LMPP:
Supposing it isn’t valid, for example, and ALS was asked to examine the water sample, specifically sea water from Buyat Bay, because that is the main problem [in this trial]. Would you be willing?

SBA:
The sample from…

LMPP:
From Buyat Bay.

SBA:
In the location?

LMPP:
In the location.

SBA:
Oh, [ALS] could, Sir.

LMPP:
From taking the sample through to examining it in the laboratory, as directed by this court?

SBA:
We could, sir, we could.

LMPP:
And how long would that take?

SBA:
To...

LMPP:
Specifically for sea water.

SBA:
Specifically for sea water?

LMPP:
Specifically for sea water.

SBA:
At our laboratory it would normally take 15 working days, Sir. 

LMPP:
15 working days. Yes, 15 working days counting from when?

SBA:
From the time the sample is taken.

LMPP:
Oh, from the time the sample is taken, 15 working days. Good. Supposing the Panel of Judges is so kind ....

J III:
Yes.

LMPP:
At some point we recommend this be given further consideration. 

J III:
We’ve already thought about that possibility, even though there might be an opinion that it [Buyat Bay] is not polluted any longer, and so forth. But there is a possibility that the Panel of Judges will deliberate about that. And how would the sample be taken? Could ALS laboratory also take the sample itself and, what, package it and so on according to the appropriate laboratory standards? Does ALS only receive sample for analysis, or can it also be requested to provide sample taking services directly, for example, from sea water in the sea, sediment or tailings? Can ALS also do that?

SBA:
It can, Your Honor.

J III
You mean [ALS] technicians can do that, yes?

SBA:
We can. We also provide services for taking samples. 

J III
You can, huh. So not just…  here, a sample is taken to your laboratory, you analyze it, however it was taken. That isn’t a problem for you. Or can ALS also take it itself?

SBA:
Yes.

J III
Of course before we do this, this is just an idea, an idea. We aren’t saying… if later the Panel is of the opinion that there needs to be another test of the sea water and sediment or tailings there. ALS is willing to do so, yes?

SBA:
Willing, Your Honor.

J III
And of course all of the equipment, the bottles, the seals and all which are… really and truly and perhaps then, when it is taken to the laboratory, it could be under guard so that it is not, who knows, tampered with, and so on. Earlier you explained that your laboratory is accredited and it isn’t possible for it do such a thing, right? And of course if it did such a thing which... for example, if it was bribed so that the results were like this or like that, ALS’s name would be ruined and it would be [be forced] to fold, like that. 

SBA:
Correct, Your Honor. 

J III
You have to protect your reputation, yes?

SBA:
Correct, Your Honor. 

J III:
So that is possible, yes? So what is important for us is that ALS is willing, supposing at a later date the Panel is of the opinion that there has to be a re-examination of the sea water and tailings in Buyat Bay. You would be willing, yes?

SBA:
Willing, Your Honor.

J III:
Please continue. 

LMPP:
Still in relation to this last question… earlier in the question and answer with the Presiding Judge… if, supposing, heavy metals such as arsenic and mercury are in Buyat Bay, can they disappear in the blink of an eye? As far as I remember, in Minamata it took decades, only then. But I don’t have any knowledge in this field. Can it disappear in a few days, and then enter into the sea environment?

SBA:
Excuse me, sir, that is beyond my expertise. Because my focus is on the laboratory. I don’t really understand…

LMPP:
This is just general knowledge. The heavy metals, arsenic and mercury. 

J III:
It has been answered, the Witness has already answered. 

LMPP:
Oh, alright. Good, I won’t continue my question. As said earlier, if [ALS] is willing, and this is still just an idea. Are you willing to do it on a voluntary basis? Without pay?

SBA:
Willing, Sir.

LMPP:
Are you certain that your laboratory would want to?

SBA:
Yes.

LMPP:
Just for this?

SBA:
Yes, sir.

LMPP:
Good. Thank you, Your Honor. 

J III:
No, there is something I want to ask. Actually, earlier you said that there are several laboratories in Indonesia that are accredited, right? If we were to use two accredited laboratories, and if everything put in the same sealed [bottles] and split, split in two… not just ALS, for example… would other accredited laboratories in Indonesia get the same results, or is there a possibility of different results?

SBA:
There is always a possibility of different results, Your Honor. 

J III:
Always, huh? So even though, for example, they were taken together and put in two sealed bottles, yes… and then sea water, yes, from Buyat Bay… and then one was taken to ALS and one was taken to another accredited laboratory other than ALS, the results could still be different, yes, even though they are both accredited?

SBA:
Correct, Your Honor.

J III:
That is also something we will consider, whether we will use two other laboratories to, to compare the results from ALS. If possible. If they aren’t too different, not too far apart, perhaps that can be understood. Who knows, it might turn out like before with ALS – you don’t know because you are just an analyst – and from the Police Headquarters laboratory, yes. But that is just a possibility, even though they are both accredited, it could turn out that there are different analysis result from the same sample. That could happen, yes?

SBA:
It could, Your Honor.

J III:
The possibility is there, yes?

SBA:
The possibility is there. 

J III:
Yes, continue. Please.

MK:
Thank you, Your Honor. Witness, Expert [Witness], to follow up on the question from the Panel of Judges, if the same sample with the chain of custody, with the same procedures, with the same protocol, is sent to two different laboratories and there are different results, is there a range or a tolerable limit which, which means that the results are not between the earth and the sky? Like that?

SBA:
For two analysis results from the same sample, we usually use the term RPD, or Relative Percent Deviation. 

MK:
Yes. 

SBA:
According to the standard method, the hand book, the allowed RPD is 20%.

MK:
So if… so if there is a difference, the tolerable limit is usually 20%?

SBA:
Yes, the RPD is 20%. Under that we say that there is not a significant difference. 

MK:
Under that there is not a significant difference. So if, for instance, two different laboratories, for instance, have different results, are there other possibilities? Perhaps… is it possible that the detection threshold of equipment used, for example the equipment in laboratory A can detect up to 0.000 something, while laboratory B uses equipment that detect up to 0.20, let’s say. That is also different. So…

SBA:
Correct, sir, that also has an influence on… what’s it called, the level of precision.

MK:
So if, if I sent [a sample] to one laboratory, where the equipment is only able to read to 10, while the other laboratory can only read to 1, that means the results will definitely be different, right?

SBA:
If the numbers are under 10, of course there will be a difference, sir. 

MK:
Different. And usually the laboratory will cite the detection limit?

SBA:
Yes.

MK:
So they will certainly mention it?

SBA:
Yes.

MK:
What the limits of the equipment are?

SBA:
Yes.

MK:
Good. Thank you, Your Honor. 

J III:
You’re welcome.

MK:
Our colleague will continue. 

PS:
Your Honor, I will continue the questioning with the permission of the Honorable Panel of Judges, Your Honor. Witness and Expert [Witness], from my observations about your explanation in this session, I want to try to stress [sic] the issue of expertise. I want to first rewind my question about your testimony as a Factual Witness. Expert, earlier you touched on the matter of accreditation and said that ALS is accredited. Does ALS also have a quality standard that has been acknowledged by institutions that determine quality standards?

SBA:
Concerning quality, in addition to accreditation, we also follow what is called a proficiency test, Sir. We usually take the proficiency test from a number of sources. Domestically we usually use those from KAN or LIPI. And there is also the international scale, for which we take the one from APJ. That one is from the United States. 

PS:
The United States. Other than the accreditation given by KAN, the Natinal Accreditation Committee, which is domestic, does ALS also have accreditation which is acknowledged internationally? If yes, where is that from?

SBA:
ALS Indonesia only has its [accreditation] from KAN, Sir. 

PS:
Does ALS Indonesia also have ISO quality standard recognition?

SBA:
By being accreditation by KAN, it actually means that it follows ISO 17025.

PS:
What is that like more clearly? Is there or isn’t there? Is it just interpreting that as the same standard?

SBA:
Yes, Sir. It is the same standard. 

PS:
If a laboratory has received accreditation, let’s say it was accredited in 2000, does that laboratory – we’re talking about an environmental laboratory – is that environmental laboratory required to maintain quality and does its accreditation have to be reviewed?

SBA:
That is required, Sir. So after every set period of time, every year, usually, there is an assessment of that accreditation. And also every… excuse me, Sir, if I’m [not] wrong, every four years there is re-accreditation. And then over the next period we are required to follow what I discussed earlier, a proficiency test, to see the level of accuracy of our laboratory analysis.

PS:
Good. Can you explain to this court what proficiency you have or that which is necessary in order to maintain accreditation? So that the court is clear.

SBA:
The Proficiency Test is a comparative test between…

[recording stops]

SBA:
… it issues a sample with certain analysis parameters which is analyzed by laboratories – if done nationally, at a national agency; if internationally, that means that the whole world does it – and then we report the results and it [the agency giving the test] does statistical tests of the results, to find a consensus value. So then, our deviation from that concensus value is the level of a laboratory’s accuracy. 

PS:
Good. Do you take that proficiency test only in domestic laboratories, or do you also carry out the proficiency test in foreign laboratories?

SBA:
Ah, yes. Domestically we do it in accordance with the instructions from KAN. That is from KAN or LIPI. Abroad, we routinely follow the APG (American Product Group).

PS:
As for ALS, is this ALS laboratory only in Indonesia or does it have an international network or sister company or affilitates, let’s say?

SBA:
There is, Sir. We are in 17 countries. 

PS:
In 17 countries. What countries are those?

SBA:
The closest are Malaysia, Singapore, Australia, Canada and several other countries. Also in Mexico, Sir. 

PS:
Alright. When ALS Indonesia, which is located in Bogor, takes the proficiency test or guarantees quality standards, do the companies in other companies that are affiliated with ALS conduct quality cross checks and quality standards from the equipment that is used?

SBA:
That is all covered by the APG, because all laboratories in ALS follow the APG standards.

PS:
Does ALS in Indonesia follow and keep up with developments in research methods, equipment , and is the equipment capacity kept in line with that in the other countries you mentioned earlier?

SBA:
Yes.

PS:
Correct, yes. Good. We purely… I want to ask about your expertise. You have a three-year diploma in the field of analysis. What is the difference [between that] and chemical engineering?

SBA:
Analysis is more directed toward laboratory analysis, while chemical engineering is the application of that chemical engineering. 

PS:
So chemical engineering does not touch on laboratory equipment, so what about analysis?

SBA:
I only know what I was taught. Chemical engineering focuses more on the application of chemistry in the field, while chemical analysis focuses on laboratory analysis. 

PS:
Is chemical analysis more specialized for laboratory matters?

SBA:
Yes, Sir.

PS:
Does your expertise in laboratory testing also include expertise and knowledge about sample taking?

SBA:
Yes, analysis is in one unity  with sampling, Sir. 

PS:
So sample taking is in one unity with analysis. 

SBA:
Correct.

PS:
Does that mean that it is one part of your discipline?

SBA:
Yes.

PS:
Correct, yes, Expert, yes?

SBA:
Yes.

PS:
Do you have the experience… earlier [you said that you] have knowledge or that it is [your] field, in which analysis and sampling are one. My question is: do you have any experience taking sea water samples?

SBA:
I do, Sir.

PS:
Do you have experience taking sediment samples in the ocean?

SBA:
Yes, I do.

PS:
You do. Do you have any experience taking fish samples?

SBA:
Not directly taking fish samples. 

PS:
Fine. But indirectly, have you ever been involved in a team that took marine biota samples?

SBA:
Of fish? Yes.

PS:
Yes, good. I want to begin with the taking of… er… the methods for taking samples of sea water that you know, that are applied or that ALS uses. What are the methods? What are the theories?

SBA:
We have guidelines, Sir. For sea water we usually use the USAPA sampling guidelines. 

PS:
USAPA.

SBA:
Yes, we rely on USAPA number, if I’m not mistaken, I’m sorry, if I’m not mistaken T 1631. I’ve forgotten the number. 

PS:
1631. Number 1631. Are there other methods, other tests?

SBA:
For other samples it is a combination of the metric standard and also we generally use those from British Columbia. British Columbia is what has been… [unclear]

PS:
Good. When you conduct research on sea water in the laboratory, is it necessary for that laboratory to cite the detection limit?

SBA:
Yes.

PS:
The detection limit is cited. Is the detection limit in nanograms?

SBA:
Pardon me, Sir.

PS:
Nano.

SBA:
Nanogram is a unit of weight, Sir. 

PS:
A unit of weight?

SBA:
Yes.

PS:
What is the difference between [that and] ppb (parts per billion)?

SBA:
Ppb is a unit of weight, a unit of weight per a unit of volume, while a nanogram is just a weight. So if pp, uh ... excuse me, ppb is a microgram per litre or a nanogram per milliliter, while a nanogram is just a nanogram, uh, just a weight, Sir. 

PS:
How about a milligram per liter?

SBA:
That’s ppm, Sir.

PS:
Ppm, parts per million?

SBA:
Yes.

PS:
One per one million?

SBA:
Yes, Sir.

PS:
One per one million. Good. Earlier you said that you have knowledge as well as experience taking sea water samples. What is the method for taking sea water samples in the sea?

SBA:
Oh, perhaps [I should begin] from the beginning, the preparation, sir. 

PS:
Alright.

SBA:
So what we have to pay attention to is that the sea water generally has trace [amounts]. 

PS:
What?

SBA:
Trace, or very delicate amounts. The analyte that we want to measure is [in] very small [amounts]. 

PS:
Small. It is very small?

SBA:
Yes.

PS:
Good.

SBA:
So we have to do it very carefully, beginning from the preparation, we have to do it very carefully. 

PS:
What do you mean by preparation?

SBA:
Preparation of the container for the sample. Preparation of the sampling equipment. 

PS:
You mean the container, places for the sample?

SBA:
Correct, Sir.

PS:
How do you do it?

SBA:
From the beginning we have to make preparations so that the bottles are free of the analyte that we want to measure. 

PS:
How do you do it, so that it is free [of analyte]?

SBA:
Ah, first it cannot be a used bottle. We use a new bottle. 

PS:
Yes.

SBA:
Then we wash it according to the guidelines. For example, for a metal analysis, we wash it with soluble acid. 

PS:
Why do you have to use [a wash] that is free of metals?

SBA:
Of course, if we want to conduct analysis for metals, but the washing solution contains metals, then automatically there will be a lot of contamination there. 

PS:
So the goal is to avoid having other elements enter the bottle before the sample is placed there. Is that what you mean?

SBA:
Correct, sir.

PS:
Good. And after the preparation?

SBA:
After the sample…

PS:
The equipment?

SBA:
The bottle and equipment are, how do you say, are made sure that they are free of analyte, then it will be placed in a plastic seal lock and neatly arranged in a cool box to be taken to the field, before we determine the point where we want to carry out the sampling. 

PS:
Oh, first you determine the point where you want to carry out the sampling. Why does that point have to be determined?

SBA:
That points [are determined] as preparation for the naming, Sir. Yes, because the naming should have been done from the beginning. We already know the location, and the name has already been prepared on the labels. 

PS:
And what is the next process that is carried out?

SBA:
Alright, then, after that, we leave for the field and the bottles are already labeled, and in the field we… for the sea water, I’m sorry, Sir, you mean sampling of sea water, right, Sir? 

PS:
Yes, we are talking about sea water.

SBA:
After reaching the field, of course we pay attention to the environment or the environmental conditions [in which] the sampling [is carried out]. We clean the sample as well as possible. For example, we take the sample on the ship deck. 

PS:
Yes.

SBA:
That means that the deck of the ship must be clean. 

PS:
So if the sample taking is on a clean ship, does that mean the ship is washed first?

SBA:
Yes, first we mop it. 

PS:
First you mop. And that is using water that is free of the lit [sic, analyte] mentioned earlier?

SBA:
That might be difficult for a ship deck, Sir. 

PS:
Alright.

SBA:
Usually we use clean water, tap water, Sir. 

PS:
And that includes cleaning up dust?

SBA:
Yes, including that…

PS:
Why does it have to be cleaned?

SBA:
Yes, like I said earlier, sea water is a trace [amount analysis], so it is very easily contaminated, so that dust might have analyte that could get in, and then it would be measured as…

PS:
The goal is still to avoid contamination?

SBA:
Correct. The goal is to avoid contamination. 

PS:
Good. And then what is done?

SBA:
After we arrive at the location, then we prepare all of the equipment which is free of analyte and we do the sampling. We usually take samples at three depths – on the surface, in the middle, and at the bottom [of the sea].

PS:
Meaning that for this water column three samples are taken from , this depth and that depth, in the same place, or in different locations?

SBA:
In the same place, at three depths. 

PS:
And then do you make a note it was at this or that depth?

SBA:
Yes.

PS:
Good. And then what do you do?

SBA:
Okay. We use a a tool called a fun down [sic?] or go flow, which will open at a specified depth so that we can bring it to the surface. Here it is necessary to pay attention so that one sampling team has two units, yes, two units in which…

PS:
Just up to there. So there are two units in one sampling team. Two pieces of equipment that are lowered or two…?

SBA:
Two teams, Sir. Two teams of technicians so that there are… 

PS:
So you take two teams to sea. Is that the protocol?

SBA:
Yes, yes.

PS:
Is that called for by USAPA?

SBA:
Yes, it is connected to that. 

PS:
Oh, so you have to follow the protocol regulations, yes?

SBA:
Yes.

PS:
Okay. So after you have formed two teams… what are the functions of the two teams?

SBA:
Ah, we call the first team the dirty hand. 

PS:
Dirty hand?

SBA:
Yes.

PS:
So in Indonesian ‘tangan kotor’ [dirty hand]?

SBA:
Yes, dirty hand. That team operates the sampling equipment. And then if we need a crane and such…

PS:
It is that team’s job to lower the rope with the equipment from the crane?

SBA:
Yes. Through to the last task of storing the fun down or go flow in its predetermined place. 

PS:
To store what equipment that is lowered from where? What material is that?

SBA:
The go flow is made from teflon, Sir. 

PS:
What kind of material is the rope made of?

SBA:
From steel cable.

PS:
You mean metal?

SBA:
Yes.

PS:
So that is done by the dirty hand person?

SBA:
Yes.

PS:
His last job is to store the equipment, right?

SBA:
His last job is to lift it up to the surface and then store it, say, on a table or a clean rack. Up to that.

PS:
Why does the dirty hand only work that far?

SBA:
Because after that it is the job of the clean hand. The job of the clean hand is to hold the sample bottle. 

PS:
What do we call the clean hand in Indonesian?

SBA:
Perhaps ‘tangan bersih’ [clean hand], Sir. 

PS:
How is the clean hand classified? Is it washing hands with sea water and that’s clean? What is the classification for being clean?

SBA:
For the dirty hand, in principle there isn’t any difference, but there is a difference in what they do. The entire team has to wear gloves and all. 

PS:
Wear gloves?

SBA:
The clean hand wears double gloves. 

PS:
Wears two gloves?

SBA:
Yes, usually, sir. 

PS:
Why does the clean hand have to wear two gloves?

SBA:
Ah, because for the the clean hand, his job is only to hold the clean sample bottle that is free of that hand, until…

PS:
Is he also tasked with putting the water sample into the bottle?

SBA:
He receives it. 

PS:
Only receives it?

SBA:
Receives it.

PS:
He isn’t allowed to handle the crane?

SBA:
No, he isn’t.

PS:
Why isn’t he allowed to handle the crane?

SBA:
Because that’s the job of the dirty hand.

PS:
Oh, that’s the job of the dirty hand?

SBA:
Yes.

PS:
So the job of the clean hand is just to hold the bottle with the glove?

SBA:
To open it [the bottle], decant [the sample], and close it. If, for example… the protocol is that if he touches or is suspected of having touched anything other than the sample bottle, he has to change the outer glove. 

PS:
Alright. If, for instance, the plan is to take ten bottles, but after two [bottles] the glove rubs against the floor, for example, or something else, what is done?

SBA:
That is the function of double gloving, so that we can change the outer glove and then ....

PS:
So the outer glove is removed but the inner glove is kept on?

SBA:
The one [inner glove] is kept on.

PS:
To stay safe?

SBA:
That is to be still worn, Sir. 

PS:
Oh.

SBA:
So it is thrown away, because the gloves are disposable. So if anything happens, the outer glove is immediately thrown away and a new one is put on to double glove.

PS:
Oh, so you still double glove?

SBA:
For the clean hand?

PS:
Glove – that means ‘sarung tangan’ [in Indonesian], right?

SBA:
Glove. Sorry, Sir. 

PS:
That is rubber, right?

SBA:
Latex.

PS:
After that is taken, what happens?

SBA:
Okay. After the clean hand takes, receives the sample and closes it, then it is affixed a certain label that has been prepared beforehand. 

PS:
Why does it have to be given a label? Later one could just guess – if I’m the one who took [the sample], I would know what the bottle is. Whatever the conditions are, I would remember. Why do you need a label?

SBA:
Yes, because the label has information about the sample, right?

PS:
Yes.

SBA:
So if we are sampling, it isn’t only at one point, fortunately.

PS:
Yes.

SBA:
If, for example, there is another [sampling] point… and for example, the bottle is not immediately given a label, it could get switched with another sample.

PS:
If three samples are taken at the same point or ordinate, there is the potential for them to get switched. Maybe at one depth… maybe a sample is taken at 100 meters, another at 50 meters, and 75 and 80. Is each [sample from a different] depth given a different sample logo or sample code?

SBA:
Yes, the sample codes are different. 

PS:
So if two samples, two different bottles are taken at the same point, is that also distinguished?

SBA:
Do you mean duplicates? Yes, if there are duplicates.

PS:
If two liters in two containers are taken in the same place and at the same depth.

SBA:
If the function is to have duplicates, then we differentiate between them. 

PS:
Even if they are duplicates, they still have to be differentiated?

SBA:
There will be a code at the end that it is a duplicate.

PS:
Oh, they are differentiated at the end . So if it is 1, then the duplicate would be 1b, like that?

SBA:
Yes, something like that. 

PS:
Good. After the glove, the one holding the glove, the clean hand, takes the sea water, what happens next?

SBA:
That water, after we close [the container], then we put it in a seal lock plastic bag and we put that in a cooler box, Sir.

PS:
Yes.

SBA:
Yes, and we store that in a cool place. Before that we put ice packs in to make sure that the temperature stays cold, because the protocol is that it is best to store samples at a cold temperature.

PS:
Is it a requirement that sea water must be filtered or not?

SBA:
That depends on the needs. Fo soluble metals, it must be filtered in the field. 

PS:
For soluble metals. What does soluble metals mean?

SBA:
Soluble metals are metals that dissolve and are only in the water. Meanwhile, the rest is called the total metal, in which there are suspended solid soil particles, or whatnot. That isn’t included as soluble metals. 

PS:
So that means only what is in the water is tested. So you are looking for the dissolved [metals]?

SBA:
Yes, Sir.

PS:
I see. What is being looked for? What is it that you are looking for? For example, the elements requested by the person who made the [sampling] request?

SBA:
Yes, it depends on what the client needs.

PS:
You mean if it was asked, for example, is there Hg content here?

SBA:
Yes, correct.

PS:
Oh, so after the filtration, then you know that the goal is to look for solubles?

SBA:
Yes.

PS:
If I can provide an example: if the clean hand takes a sample of sea water in the vial, and then right away it was not filtered and… what you said earlier, preservation is performed, ...  and the Judge had asked about HNO3... if there is mixing, preservation with HNO3 before filtration, what is that called?

SBA:
That means that it will be used [ to test] total metals. It can’t be used for soluble metals. 

PS:
Oh, so the goal is to find the total metal [content] in the water?

SBA:
Correct.

PS:
What makes it the total metal in the one you said earlier, that if it is filtered it is to find out the total [metal content], which isn’t… or... to find out the soluble… while if, uh, if it isn’t filtered then it is for soluble [metals]. You said that is for looking for the total. What is the difference? I don’t really follow. What is the difference between the total and soluble [metals]?

SBA:
The soluble [metals] are the pure [amount] in the water, that is soluble. But the total includes solids, perhaps soils that are also there, and in which there might be metals. So before a sample is filtered we add acidic…

PS:
Yes.

SBA:
So, there is a possibility that the pH… no, not a possibilty, it is certain that the pH will decrease. 

PS:
Yes.

SBA:
And at low pH, the KSP, or the results of soluble metals, increases. It will easily dissolve in low pH. So with soil particles or solids that contain metals, the metals will dissolve in the water so that when it is filtered this will be counted as soluble metals. 

PS:
So if you want to do the sampling at sea, then you take a filtration device?

SBA:
Oh yes, Sir. It is highly recommended to carry out filtration in the field.

PS:
Do you also have to make certain that the filtration device is sterile from elements of…

SBA:
Yes, we will carry out controls using an equipment blank to prove that the equipment is free from analytes. 

PS:
What is the size of the filter used to filter the water? Is it like a coffee filter at home?

SBA:
We use a 45-micron nano frame [filter].

PS:
Do you have to use a special piece of equipment from the laboratory?

SBA:
Yes.

PS:
That determines that the filtration is 0.45 micrograms. Marco or micrograms?

SBA:
Microns, Sir.

PS:
Microns?

SBA:
Microns.

PS:
Good. After the sample has been received [taken] and has been given the preservative, you said… I just want to ask for clarification… so before it is filtered HNO3 is added, and scientifically or methodologically the aim is to find the total [metal content], right?

SBA:
Correct, Sir.

PS:
Goal-wise and scientifically, that is the aim, right?

SBA:
Yes.

PS:
So the question is: Where are those protocols? In the British, what-where...?

SBA:
For metals the standard is metric, USAPA, British Columbia. It is in almost all of the standards. 

PS:
So what you were talking about also follows the metric standard?

SBA:
Yes, correct.

PS:
I see. How do you know how much HNO3 to add? And how do you measure that?

SBA:
There are two ways. The first is to put it straight in, and then we check it by using pH paper. What we call pH paper. 

PS:
pH paper?

SBA:
Yes.

PS:
Yes.

SBA:
That is done by pouring the sample on pH paper. So you can’t just dunk it in, Sir. 

PS:
Oh yes, to test for pregancy usually there is paper that you stick in, paper that you stick in the urine. 

SBA:
Oh no, no, Sir. 

PS:
How is this done?

SBA:
The sample is dripped on the pH paper. 

PS:
The sample is poured over the pH paper?

SBA:
Yes.

PS:
How do you know the pH... how much is the pH required for preservation?

SBA:
Below 2, it has to be below 2. 

PS:
It must be below 2.

SBA:
In addition, we can also use a simulation with a sample from the available sea water. 

PS:
Yes.

SBA:
We take the same amount of water as our sample, and we see how much acid is needed.

PS:
Alright.

SBA:
After that, we are sure to know the character of the same sea water.

PS:
Alright.

SBA:
Like that. We put the same amount [of sea water] that we used for the simulation in a bag, so we don’t need to check the pH again, because in the beginning we have already carried out a simulation. 

PS:
Oh, so that is just to find out how much for the sea water in the area. Can that apply in general for all sea water in the world – that so many drops will make the pH 2?

SBA:
No. Better if we try for each one. That’s the protocol usually. 

PS:
Oh, so each time you take a sample in a different area, you have to test the pH?

SBA:
That’s the protocol, Sir. 

PS:
So after getting pH 2 from this trial run with so many drops, then that’s what you use for the real sample. Is that what you mean?

SBA:
Yes, that method can be used. 

PS:
Good. After that what do you do to the sample?

SBA:
Okay. I also need to emphasize that the job of filtration and preservation is the job of the clean hand, not the dirty hand. 

PS:
Oh, that’s for the filtration and… what was that before?

SBA:
Also the preservation. 

PS:
Also the preservation. Oh, that’s a separate task for the clean hand, yes?

SBA:
Yes, part of the task. 

PS:
Why is that?

SBA:
Yes, because it is susceptible for contamination there, so that it is necessary to separate what we call in quotation marks the factors for cleanliness. 

PS:
Well, a little is not, how do you say, in my view. And what do you think? 
SBA:
Well, a little… because what is being measured is trace metals, Sir, okay? Metals that are at very low levels. So even though there is only a little, they can have a major impact on the analysis results. 

PS:
Does that mean they can bias the results?

SBA:
Correct.

PS:
Oh. So it is necessary to make sure that contamination doesn’t take place so that the results are not biased, yes?

SBA:
Correct and…

PS:
The difference of measurements of sea water, between what is called the soluble or the total , according to the statistics that you know of, which one is the higher betweem the soluble and the total?

SBA:
The total is higher, Sir. 

PS:
Much higher?

SBA:
No, not much higher, but it is higher. 

PS:
But the total [metal content] is higher. Earlier we talked about labelling, yes. So what is the function of labelling? Why does there have to be labelling?

SBA:
The function of labels is to provide information about the sample, Sir. 

PS:
Good.

SBA:
So as soon as we see a sample, we know the information about the sample, eh… where the sample is from, who took the samples, what time the samples were taken, what the preservatives are. All that is on the label.

PS:
What is the significance of all that during the analysis?

SBA:
It doesn’t have any effect at the time of the analysis because… same example. But later when the data are used there will be effects, if, for example, the label isn’t clear. 

PS:
Okay, let’s back up a little. Let’s put this in order from when the sample is taken, after the sample is taken and is given a label, where is that recorded? Is that recorded, in what you said earlier?

SBA:
Yes, it is recorded in the chain of custody. 

PS:
Recorded in the chain of custody.

SBA:
The desired parameters are also recorded there. 

PS:
The parameters that are to be tested for – Hg, arsenic, CN, cambium [sic, cadmium] and so, yes?

SBA:
Correct.

PS:
It depends on the request there, yes? That is what will be measured.

SBA:
Yes.

PS:
The next question: after that is recorded, what is the ideal length of time, scientifically, from when the sample is taken until it is brought... before that, earlier you mentioned the cool box. What is the cool box?

SBA:
The cool box is a box that ensures that the temperature is like in a small refrigerator, or a cool box. That’s usually there. 

PS:
Oh, for cooling, cool means cold. Oh, in Indonesia a cooling box is a ‘boks pendingin.’ 

SBA:
A cooling box. [kotak pendingin].

PS
A cooling box, not pandora’s box, yeah! And, after that [the sample] is put inside. What is the purpose of putting it in the box?

SBA:
The first function is to make sure that the temperature is cold. Yeah, so we also use ice packs there. 

PS:
Will there be any effects if the temperature changes to the sample inside So that it has to be kept [cool]?

SBA:
Yes, for certain parameters. 

PS:
What parameters, for example?

SBA:
The example, those which are free, like sulfides, chlorine, and for metals perhaps mercury also, because it sublimes.

PS:
Yes.

SBA:
Easily evaporates, once it is freed. 

PS:
Easily evaporates?

SBA:
Yes.

PS:
At what temperature? Can mercury evaporate?

SBA:
In theory, mercury can evaporate at all temperatures, because it is a metal that can be immediately freed, without going through a liquid phase.

PS:
So it [the temperature] needs to be kept stable so that it doesn’t… meaning, in the context of measurements, right?

SBA:
Yes.

PS:
So in the context of [taking] measurements, it needs to be kept stable. That is the aim. 

SBA:
Correct.

PS:
That’s the aim. Does it also need to be protected from sunlight exposure?

SBA:
Yes, it recommended that it be stored away from the sun’s rays, stored in a shady place. 

PS:
Oh, I see. Can the effects sunlight make the samples change? Bias the results?

SBA:
Yes, for some parameters. That’s why earlier you might have seen a brown bottle. The purpose is to prevent effects of sunlight. 

PS:
So the brown bottle is made that color so that sunlight can not penetrate inside. Yes?

SBA:
Correct.

PS:
Correct, yes. So earlier, after the cool box is sent, what is the ideal length of time from when the sample is accepted, sent to the laboratory, the ideal [length of time] for preparation and so on? How much time is needed?

SBA:
If preservation has been carried out in the field, that also depends on the parameters, Sir. 

PS:
It depends on the parameters?

SBA:
Yes, for example, for mercury it is 28 days until the analysis is finished; for other metals it can be longer. For the other parameters it might be 2 days, and it is 1 day for some. 

PS:
Good. Let’s back up a little. We left something behind. What is the piece of equipment that you said is used to collect water? That opens on it’s own?

SBA:
We usually call that…

PS:
Glove? What was the glove?

SBA:
The fun down or go flow.

PS:
Go flow or fun down. So that is the actual protocol, to use that? 

SBA:
Yes?

PS:
That is recommended?

SBA:
It is recommended…

PS:
Is there something scientific that recommends that one dive with a bucket, for example?

SBA:
I don’t know about that, Sir. 

PS:
If I wanted to take samples from the same place, water samples and sediment samples ... in theory, if one had to take samples without using the scientifically recommended equipment, could I dive, take and what would I have to take first if I had to dive?

SBA:
You would first have to take the water, Sir. 

PS:
The water first?

SBA:
Yes.

PS:
Why not take the sediment first?

SBA:
Because usually when we take sediment, how do you say, it would be stirred up, you see, the fine sand and stuff, so that will influence the measurement of total metals there, as it would be inadvertently taken with the water sample. 

PS:
Oh, so that would disturb the results of the total [metal content]?

SBA:
Yes.

PS:
Oh, so first the water [sample]. And even that is not recommended that it be done by diving, right?

SBA:
I’ve never heard about that…

PS:
You’ve never heard about that scientifically. You have never heard of such methods of taking samples, right?

SBA:
Right.

PS:
Good. Now that we’re here,let’s continue by returning to the transportation of the sample from the area in which the sample was taken to the laboratory, what is the interaction between the person who takes the sample and the person who receives it?

SBA:
Okay. Samples that are ready to be sent, of course together with the chain of custody [document], the notes in the cooler box, are all together, then they are sent under seal to the destination. 

PS:
Alright.

SBA:
Meanwhile, at the laboratory… when it is received at the laboratory, like I said, by our log-in officer and there our log-in officer will check to see that it accords with the chain of custody for the sample. 

PS:
Oh, the physical sample and the written chain of custody are checked again?

SBA:
Correct, Sir.

PS:
So right there, like you said earlier, it is checked again, whether the seal is opened and so on? If anything has spilled, is it examined?

SBA:
Yes.

PS:
Who is the officer at the office who receives it?

SBA:
Oh, we call him the log-in officer, Sir. 

PS:
Will he also examine the sample in the laboratory?

SBA:
Oh no. 

PS:
Why?

[recording stops]
SBA:
[He] gives [the sample] a laboratory ID.

PS:
Oh, that is what you explained earlier, right?

SBA:
Yes, it can’t happen any other way.

PS:
[The sample] is given a laboratory ID. After that there is a change of custody, change of numbers, changes everything. Good. Expert , first let’s try… earlier it was mentioned that… even if asked as so on, regardless of what has transpired so you are now here as a witness… Has there ever been a request for results from your laboratory to undergo a control test with another laboratory?

SBA:
A control test? Meaning?

PS:
Meaning, the results were not satisfactory, for example, or, ah… I don’t know, um… have you ever had such an experience?

SBA:
[We] have, Sir. There have been clients who weren’t satisfied with our analysis results.

PS:
Yes.

SBA:
Of course we explained the quality control that we have carried out…

PS:
Yes.

SBA:
Beginning with the CRM, and then what the spike is like, standard controls, blanks, duplicates – we explained that to them. That it is all still within the acceptable range, or still within the believable limits, the allowable limits. If [the client] doesn’t believe it, we usually offer to retest the sample, the reteained samples, what is left of the sample. We…

PS:
Oh, so what you explained earlier was examining an existing sample or could that also be for a new sample?

SBA:
Of course a new sample would be different, Sir. 

PS:
Oh. In order to retest a sample, to retest a sample, do you need the same certified material to retest a sample?

SBA:
Oh, yes. Certified, uh… Certified Reference Material is used for all of, what is it called, the same for each parameter. It depends on the matrix. 

PS:
So standard CRM [Certified Reference Material] is part of the research method?

SBA:
Yes.

PS:
Certified Reference Material?

SBA:
Yes, that has to be included in the analysis method. 

PS:
Like that, huh? So that you know it is correct even if you test it twice. Is that a method?

SBA:
Right. The purpose of CRM is to see the trustworthiness of the analysis we do. Because CRM is a material that is certified for content by an agency, usually an international agency that is internationally recognized, and has a certain concentration range for specific parameters. When we are going to conduct an analysis, we have to have the right CRM and we do the analysis for those barometers [sic]. The barometer [sic] which we… the analysis results that we get must be within the CRM limits. Only then can we say that we trust our analysis. 

PS:
Can the CRM be made by any old institution? Is there an international agreement that there are certain institutions that can produce the CRM? What is the CRM?

SBA:
As far as I know, the CRM is only produced by certain institutions, Sir. As an example, there is APJ, mentioned earlier, and then there’s…

PS:
APJ…

SBA:
Khell, Canada,

PS:
Yes, Canada?

SBA:
In Indonesia LIPI has also tried to produce it. 

PS:
LIPI has tried to produce it. But if someone [sic, an institution] tries to produce it, does it have to be to international standards?

SBA:
Yes.

PS:
And only then does it get international recognition? 

SBA:
Yes.

PS:
So that means that this CRM is the barometer [sic] to determine if a [certain] standardization has met international standards?

SBA:
Correct.

PS:
Correct, yes?

SBA:
For the given parameters, yes? 

PS:
Yes, yes. Yes, so is that a control tool, the method used worldwide, that we must agree to use materials that are certified?

SBA:
Correct.

PS:
Correct, yeah? I think that would be it from us.
J III:
Finished, yes? We invite the Public Prosecutors.

PP1:
Thank you. Your Honors, we will ask several questions. You are from the ALS laboratory, right?

SBA:
Correct, Sir.

PP1:
Is what you explained earlier… excuse me… what you explained about the procedures, are those the procedures that apply at ALS?

SBA:
Correct.

PP1:
Correct. In Indonesia is there an association of laboratories?

SBA:
Not officially, but…

PP1:
No, there isn’t. Is there a central laboratory that other laboratories must obey?

SBA:
There is no central laboratory, Sir. 

PP1:
There isn’t. Good. Earlier you talked about and explained the procedures used at ALS. Is it required that other laboratories follow the same procedures?

SBA:
Because it refers to, how do you say, the international method, Sir, yes. It depends on what a laboratory wants to use as a point of reference. 

PP1:
Yes, good. So, what I want to ask is, the procedures you talked about earlier, the procedures used by ALS, do other laboratories absolutely have to follow them?

SBA:
There is no requirement, Sir. 

PP1:
There is no requirement. Good. Expert [Witness], earlier you explained about the bottles, if they are stored somewhere, that they have to be sealed. I don’t know what it means to be sealed. Earlier you said that if the seal is opened, but if the bottle is locked, well, locked, can it spill?

SBA:
No.

PP1:
No. Good. Going back to my question. If there are several locked bottles in a box, even if they are, the term is, sealed, [but] for example they are opened, broken, but this is locked is opened and not broken destroyed. Did you say that it could be too, absolutely, positively it can be contaminated if it doesn’t spill? [the question is unintelligible]

SBA:
If it doesn’t spill the possibility of contamination issmall, Sir. 

PP1:
Not contaminated. [The possibility of] contamination is small, yes. Good. Thank you. My colleagues will continue. 

PP2:
Good. Thank you. I will continue the questioning. Witness, and you are also an Expert, right? What we wanted to ask before was about your education. Earlier the Defense Counsel said that in Indonesia, there is only a three-year Diploma for chemical analysis. Yes? Is that the case?

SBA:
Above that it is usually pure chemistry, or chemical engineering. A three-year Diploma is usually… analysts usually have a three-year Diploma. 

PP2:
Usually. Do you know about an analyst [degree] higher than a three-year Diploma?

SBA:
Not yet, Sir.

PP2:
Not yet, yes. When did you complete your three-year Diploma?

SBA:
In 1986.

PP2:
In 1986.  Where did you complete it?

SBA:
In Bandung.

PP2:
At what university?

SBA:
At ITB [the Bandung Insitute of Technology].

PP2:
Yes?

SBA:
ITB.

PP2:
At ITB. And how many years of experience do you have in your field of expertise carrying out chemical analysis of samples that are sent to you?

SBA:
My experience conducting chemical analysis in a laboratory began in 1988.

PP2:
In 1988 you already had experience in laboratory analysis. Was it also since 1988 that you… because earlier you explained that ALS is specifically an environmental laboratory… Have you been experienced in the field of environmental laboratory chemistry since 1988?

SBA:
Not yet. In 1988 [I worked in] a processing laboratory. 
PP2:
Not yet. Since when, precisely, have you worked as an analyst in environmental chemistry?

SBA:
1993.

PP2:
In 1993. When did you join ALS?

SBA:
In 2004.

PP2:
In 2004. Good. And because this is an environmental chemical analysis laboratory, do you also have special education about the environment?

SBA:
Not about the environment. 

PP2:
No. So you only have a three-year Diploma. Can you tell us what that three-year Diploma is in?

SBA:
Chemical analysis, Sir.

PP2:
A three-year diploma in chemical analysis from the Bandung Institute of Technology. So you have never been educated about the environment.

SBA:
Not about the environment. 

PP2:
No. So if ALS is an environmental chemistry analyst , how do you... do you also make your analysis in the form of a report?

SBA:
Yes.

PP2:
Yes. How are the reports you make related to the environment?

SBA:
The job of the laboratory is to produce data, Sir. 
PP2:
Yes.

SBA:
So our focus is how to conduct proper analysis. 

PP2:
Yes.

SBA:
And to produce correct data. 

PP2:
Yes.

SBA:
How the data are used, perhaps, is up to others, outside of [the laboratory], Sir. 

PP2:
I see, yes.

SBA:
[Our] job is to determine…

PP2:
That means that there isn’t any difference between an environmental laboratory and a laboratory… we’re talking analysis here, yes, in analysis, yes…? In analysis there isn’t any difference between an environmental laboratory and, let’s say, a clinical [medical] laboratory.

SBA:
The procedures are different. And it depends on the matrix too, right? And also the level of precision is usually different. 

PP2:
Yes, I mean, there are clinic laboratories that usually produce test results relating to health of the person in question, of what is normal, based on recognized standards. Does that also apply in the environmental laboratory where you work?

SBA:
That isn’t... I’m sorry, Sir, the connection [you’re making] there isn’t too clear. 

PP2:
Yes. Let’s say I [conduct] an examination at a certain clinical laboratory, and I have experience and will come out with certain results, And this is always related to the normal parameters of a person, between this and that. Is that also done by an environmental laboratory? In this case let’s say the environmental laboratory finds these arsenic levels, and then compares them to the arsenic levels that are normal in the environment, which are from here to here. Is that also the case?

SBA:
We only produce data. The comparison isn’t like that, Sir. 

PP2:
Yes, fine. You only produce data. Alright. And then in connection with what was asked earlier, actually, by my partner, about an analysts union. No. You said that there isn’t an official one. If there isn’t an union, is there an association?

SBA:
Usually they, what do you call it, follow KAN. This one, Sir, what’s that activity…

PP2:
Specifically, do environmental chemical analysts have an association?

SBA:
Not yet.

PP2:
Not yet, huh. And now, from your explanation, please correct me if I’m wrong, did you only receive the sample sent by PT NMR?

SBA:
Correct, Sir.

PP2:
Correct. You already explained at length the procedures for taking samples through to the laboratory examination and to the point where the laboratory issues a data analysis. Yes, regarding the procedures carried out by the person who sends the sample to you... can you guarantee that the procedures carried out are correct?

SBA:
The sampling procedure, Sir?

PP2:
Yes, the sampling procedure carried out by the other person. Can you guarantee that it is correct?

SBA:
No, no I can’t.

PP2:
You can’t guarantee. In that case, from the analysis, from the environmental chemical analysis that you issued for PT NMR, are you also responsible for the sample taking, the packaging, and the sending?

SBA:
No.

PP2:
No. You are only responsible after the sample reaches your laboratory?

SBA:
Right, Sir.

PP2:
Right.

J III:
So the question is like this. Not a question. That sample, it is taken, [then] turned over to them. It is different if they take the sample themselves in the field. So what PT NMR all this time… what was taken and given to them. So they analyze it and hand it to them. That’s why early I asked if you could go there together [with us] to take [samples] in the field and also to test them in the laboratory. So it is different, because all this time it was PT NMR who provided the samples for analysis there. So at one point if [ALS] also comes along there to take [the samples]. So that is what has to be differentiated. 

PP2:
Yes, that is where we are going with this. But what we need to emphasize here is whether the Expert Witness is also responsible for taking the samples, for sending [the samples], for packing [the samples], and so forth. No, right? Good. And earlier you explained about the kind of bottle, and maybe the color and shape and so on are distinguished based on the parameters. What is meant by the parameters?

SBA:
Parameters are the names of the analyte, what we want to analyze. For example, the parameter zinc, the parameter medium [sic, cadmium], Ag, or arsenic. That is what parameters are, Sir. Like that. So it is what we will analyze. 

PP2:
How do you determine that? Determine the parameters?

SBA:
That depends on the party that makes the request, Sir.

PP2:
It depends on the party that makes the request, right, the parameters. And then, after it is in the laboratory, at the time it is examined, the samples are only given codes? If I’m not mistaken, no, or in the form of an ID, yes? Then how do you determine the IDs for the kinds of parameters that will be studied?

SBA:
As for the parameters, you know, from the particular ID, we… a new sheet that is called the template. That is filled in with this ID, what the parameters are. That is what is received by the analyst. Then he will refer to the tem… template, that is the request of analysis, what… the analysis request, beginning from the ID and the barometer, whatever is there. So the analyst only knows that. 

PP2:
That’s all that is known. Expert Witness, earlier you explained that even in the laboratory the procedures are very strict and are carried out by people who, according to you, in your professional view, yes, have their respective duties. Yes. So what is your position, your duty and responsibility in the ALS laboratory?
SBA:
Supervision of all laboratory operations, in their entirety, Sir.

PP2:
Yes?

SBA:
Overall supervision of laboratory operations. 

PP2:
Just that?

SBA:
Yes. Meaning that covers everything from quality control to how to conduct the technical analysis examination, to the issuing of reports, that I sign too. 

PP2:
You sign that report?

SBA:
Right.

PP2:
Alright. There was something earlier, about soluble metal content and total metal content?

SBA:
Yes.

PP2:
I apologize for this question, because you don’t… you explained earlier that you don’t have the education about the environment. I retract the question. And my last question. Is... this is simply to emphasize everything… is the quality of the chemical analysis results only determined by the quality of the laboratory?

SBA:
In addition to the laboratory, there are also external factors, like I said, the proficiency test and CRM. That is what determines [the quality], shows the level of trust in the laboratory. 

PP2:
So it is not only determined by the quality of the laboratory itself, right?

SBA:
Yes, the quality of the laboratory is shown by the analysis from CRM and the proficiency test, Sir. 

PP2:
Yes, the quality of the laboratory doesn’t stand on its own. We’re talking about the quality of the results, yes. The quality of the analysis, the chemical analysis is determined, is it absolutely only determined by a good laboratory? 
SBA:
No.

PP2:
No, yeah. The explanation, like it was said earlier, that is also determined by those external factors, right?

SBA:
Yes.

PP2:
Yes. Then, excuse me for asking... I will turn the questioning over to my colleague because I just lost my train of though. Thank you. 

[audience laughs]

PP3:
I will continue. Did you at ALS also take the sample contents?

SBA:
No, Sir.

PP3:
So no, huh? Exactly what do you do there?

SBA:
I supervise from the beginning the analyst begins the analysis. 

PP3:
How?

SBA:
I supervise the analysis, Sir.

PP3:
Supervise the analysis. Do you also control the section that assigns the identity [code]?

SBA:
Correct, Sir.

PP3:
Are you involved in the ownerhip of ALS? I mean, do you have ownership rights over it?

SBA:
No.

PP3:
No, huh?

SBA:
No.

PP3:
That means you don’t, so what you said about ALS [doing sampling and a retest] for free isn’t necessarily true, because you don’t own ALS. 

SBA:
Right.

PP3:
So, for instance, if [re]analysis is going to be done, what you said about it being free – that isn’t for certain. 

SBA:
Yes, but I have already spoken to my President Director.

PP3:
Oh, you have already consulted [the President Director].

J III:
In the interest of the state. In the context of a criminal case, that can be done, I mean. So I think there is also a social aspect to the matter of laboratories. It isn’t just commercial, right? Yes, go ahead. 

X:
Continuing the answer earlier, after consulting with the leader [unclear]…

J III:
Yes, please continue. Get on with it. 

PP4:
Thank you. Earlier you explained, in answer to my partner’s question, that what you said was that the sample you analyzed came from PT NMR.

SBA:
Yes, Ma’am.

PP4:
Yes. When did you know that the sample that you examined came from PT NMR?

SBA:
I already knew right when it arrived. When the sample arrived, there was a heading, who the chain of custody was from. We knew that the sample was from PT NMR.

PP4:
Is that based on the chain of custody thing [document]?

SBA:
Correct.

PP4:
Thank you.

SBA:
Thank you, Sir.

J III:
Finished, yes. We invite the Defendant ... would you like to ask questions or provide a response or concludions. Up to you.
RBN Questions & Comments
RBN:
Thank you Your Honour.

HS:
Terima Kasih Yang Mulia.
RBN:
I got a few questions be correct to draw in the conclusion.  In your 18 years of experiences, have you had any major differences in your laboratories between what the field ship than what we seen in the laboratory.  I am not talking about one or two samples, but very 10 variation samples or about 40% averages in the shipment between the field than the laboratory.
HS:
Ya, Yang Mulia, saya bisa memberi kesimpulan setelah ingin mengajukan beberapa pertanyaan.  Dalam pengalaman Saudara Saksi selama 18 tahun, pernahkan Anda mendapatkan perbedaan yang besar antara apa yang dikirimkan dan apa yang telah diterima di laboratorium?  Saya tidak bertanya tentang satu atau dua percontoh saja tetapi suatu variasi yang besar misalnya perbedaan 10 botol percontoh atau sekitar 40% lebih banyak dari yang diambil di lapangan dan yang telah tercatat telah daftar rantai penguasaan atau chain of custody dalam dokumen kontrol tersebut?
SBA:
To have a quality difeerence for 10, never, Sir. One or two, maybe.

RBN:
Yeah, I would like to call your attention nine, nine using the screen behind you.  A copy of the certificate of your analysis from your laboratory.  In this example, you called sample number nine, shows up twice, the second being a replicate sample.  Could you explain to this court what the replicate sample and what it is used for?
HS:
Saya ingin mendapatkan perhatian Saudara bagi suatu copy sertifikat dari analisa yang telah dilakukan oleh laboratorium Saudara.  Dalam contoh ini, kode percontoh Saudara nomor 9 muncul dua kali.  Dimana yang kedua merupakan percontoh replikasi atau penggadaan.  Dapatkan Saudara menjelaskan kepada sidang pengadilan apa yang dimaksud dengan percontoh sampel replikasi itu dan apa gunanya.
SBA:
A replicate is a requirement for quality control, where the replicate will demonstrate… Actually a replicate is the same sample analyzed twice, beginning from the preparation until the analysis. It’s a duplication or a replication. And the degree of precision of the analysis will be apparent from that for parameters in concerned. So we can see the quality of the entire analysis. We usually do it on 1/10 of the sample [to find out] how much is it, the bias or deviation from the analysis that may have happened in this duplication. 

RBN:
Thank you.
HS:
Terima kasih.
RBN:
Next slide...
HS:
Slide berikutnya...
RBN:
I like to call your attention in another sheet in your certificate analysis.  Could you please explain to the court what the RPD is used for?
HS:
Saya perhatikan saya mohon perhatikan, diperhatikan satu lembaran lain dari sertifikat analisa ini, dapatkan Saudara menjelaskan kepada sidang pengadilan mengenai hal ini dan apa gunanya suatu RPD?

SBA:
Okay, beforehand I would like to correct the number above, it is not an RPD number but a recovery from the CRM value. So not the RPD. RPD is the Relative Percent Deviation. We usually do that for duplication analysis, for analysis using identical samples, we look at how much is the deviation value. The allowable RPD according to the standard method is 20%. If it is below 20% it can be considered that both results do not have a significant difference.

RBN:
Okay thank you.  So in another words in range of 20% variation, the values can be consider use to Relative Percentage Deviation.
HS:
Jadi dengan demikian, apabila masih berada dalam rentang 20% maka hasilnya dapat dianggap sebagai benar, masih, masih dibenarkan.  Demikian?
SBA:
Yes, we say there is no significant difference, or that the samples can be considered identical.

RBN:
Okay thank you, I like to show you I know that attorney attached on it a little bit but laboratory used different location likes parts for million, parts for billions, parts for trillions.  Could you tell this court using the example like this about and how would labs used what that parameter?
HS:
Ya saya tahu bahwa dalam laboratorium digunakan part of million, atau satu bagian dalam sejuta, satu bagian dalam satu triliun, dan sebagainya.  Apakah bisa dijelaskan kepada sidang ini dengan menggunakan contoh ini apa yang digunakan atau bagaimana ukurannya tersebut?

SBA:
This is just a comparison to see the example for each unit, Sir, okay? Where, if ppm is parts per million, which means if it is 40,000 meters, 1 ppm would be 40 meters [sic, suqre, cubic?]. If it is 1 ppb, meaning parts per billion, it would only be 4 centimeters of the 40,000 meters , or the equator. There is also ppt unit, parts per trillion, that is just 0.04 millimeter from the total, what is it, the total length of 40,000 [kilo?]meters or the equator line, if I’m not mistaken. The equator line. So here, usually if…

[recording stops]

SBA:
… what is practiced in the research laboratories usually fall under ppt because this is very fine/meticulous.

J III:
So for environment it is usually ppn and ppd?

SBA:
That’s what it is usually, Your Honor.

RBN:
Ok, thank you.  Next slide please.  In the BAP, the police, they stated that the police laboratory uses in the atomic absorption spectrum parameter or AAS equipped with Cold Vapor Technic, using the VP 90 continue cold vapor systems.  Is this the correct equipment to be used for mercury and arsenic in sea water, and is that your laboratory used similar equipment?
HS:
Dalam kesaksian polisi dikatakan bahwa laboratorium polisi menggunakan suatu spekto fotro meter absorsi atom atau AAS, yang dilengkapi dengan tehnik uap dingin, Cold Vapor Technic, dengan menggunakan VP 90 sistem arus uap continue.  Apakah ini merupakan peralatan yang tepat untuk digunakan untuk mengukur merkuri dan arsen dalam air laut dan apakah laboratorium Saudara juga menggunakan peralatan yang serupa?

SBA:
Sorry, cold vapor means ‘uap dingin’. Cold vapor is for mercury, while for arsenic it is not cold vapor.

RBN:
Ok, thank you.  Ok, I would like to ask you another question and that is I would like to explore whether or not a drop it says relative consisted in standar quantity of valium on measurement.  I am not asking you whether it is the absolute precision but our drop relative form of measurement and how large would one drop sea water be?
HS:
Saya ingin menelurusi lebih lanjut metodologi dasar laboratorium dan ingin bertanya, apakah suatu tetes merupakan suatu ukuran kuantitas standar atau volume yang secara relatif konsisten.  Saya tidak bertanya apakah ini merupakan suatu ketepatan mutlak, apa bentuk ukuran relatif suatu tetes dan berapa besar suatu tetes itu.

SBA:
Okay, one drop in the laboratory is assumed to be 0.05 milliliters. But that is already the assumption, and that is constant, each drop. But it is not a standard, Sir.

RBN:
Ya, Ok, thank you.  So if one drop is of about 5 mililitres, it’s about 200.000 drops in a litre is that correct?
HS:
Jadi kalau satu tetes adalah kurang lebih 0,05 mililiter maka dengan perkataan lain akan akan terdapat 20.000 tetes dalam suatu liter, kira-kira benar demikian?

SBA:
Yes, correct, Sir.

HS:
Betul.

RBN:
Ok next slide.  Ok, can uniform drops be added by curious methods into defferent solutions to produce predicted result?

HS:
Dapatkah tetes-tetes yang uniform ditambahkan dengan berbagai metoda ke dalam berbagai larutan yang berbeda dan kemudian memberikan hasil yang dapat diperkirakan?

SBA:
Yes, it could, Sir.

RBN:
Ok, thank you.

HS:
Terima kasih.

RBN:
Could you please, I got the photo here, could you please identify what title laboratory solutions decision what it uses for?

HS:
Saya punya foto di sini apakah Saudara bisa mengidentifikasi jenis laboratorium apa yang menggunakan larutan demikian dan digunakan untuk apa?

SBA:
This is just in general, Sir, okay? General laboratories also use this solution, because this is the standard mercury solution that is used to analyze mercury. Laboratories commonly use that.

RBN:
Ok next, and could indentify something of this mercury?

HS:
Bisa diidentifikasi yang mana botol berikut?

SBA:
Oh, this is arsenic standard.

RBN:
Ok.  So, another words, could you confirm that the, and I have some other examples right here in front of me but there are, could you confirm that standard concentration already available in almost any lab.  And normally deluted with water to obtain standard concentration is all, I was inspect that a normal commercial laboratories but also university laboratories, maybe even in hospital medical laboratories should have similar solutions.  And that’s all, basically anyone working or having access to the laboratory could obtain such solutions.  Is this correct?

HS:
Jadi saya hanya ingin mengkonfirmasi katanya.  Apakah konsentrasi baku demikian siap tersedia dalam setiap laboratorium dan dilarutkan, dan bisa dilarutkan dengan air guna mendapatkan larutan baku dengan konsentrasi yang lebih rendah?  Dan apabila demikian, saya pikir bukan hanya laboratorium komersial namun juga laboratorium universitas dan bahkan mungkin laboratorium kedokteran memiliki larutan-larutan serupa, dan dengan demikian pada dasarnya siapa saja yang memiliki akses pada suatu laboratorium dapat memperoleh larutan demikian.  Apakah benar demikian?

SBA:
Correct, Sir.

RBN:
Ok, it is my understanding for the testimony so far that one drop with a certain concentration to one litre water than that drop to the increase that concentration in the bottle of water by a given amount.  Is that correct?

HS:
Dengan demikian saya memahami kesaksian Saudara sejauh ini, maka apabila suatu tetes dengan suatu konsentrasi tertentu ditambahkan pada botol dengan suatu botol satu liter air, maka tetes ini akan meningkatkan konsentrasi dalam botol ini dengan suatu jumlah konsentrasi tertentu.  Apakah benar demikian?

SBA:
Yes.

RBN:
Ok, next slide, so if one drop of 100 ppm solutions of arsenic was added to one litre of water than arsenic concentration mililitre of water would increase approximately of 5 ppb, it’s that correct?

HS:
Apabila satu tetes larutan arsenik 100 ppm ditambahkan pada satu liter air, maka konsentrasi arsen dalam 1 liter air tersebut akan meningkat dengan kurang lebih 5 ppb.  Apakah benar demikian?

SBA:
Yes, correct, Sir. Five micrograms per liter. 5 ppb.

RBN:
Ok, so in the second example if you added two, you will end up with 10 ppm.  It’s that correct?

HS:
Pada gambar berikutnya apabila 2 tetes maka akan kenaikan menjadi 10 ppb.  Benar demikian?

SBA:
Yes, approximately like that.

HS:
Ya, baik.

RBN:
So, therefore if drops are added, in, they would deliver uniform of linear results and moving increments in this example the drops moved in increments of 5 would it be this a fair correlation?
HS:
Dengan demikian apa dilakukan apabila dilakukan penambahan tetes-tetes maka hasilnya akan memperlihatkan suatu hasil yang linier atau dengan perkataan lain berubah dalam tambahan yang konstan.  Di sini tetes-tetes memberikan tambahan sebesar 5, apakah ini merupakan suatu asumsi yang benar?

SBA:
Yes, the drops are similar, correct.

RBN:
Ok thank you.  Ok, the next slide here shows to choose another passion and that is by adding different number of drops here a correlation of a levels of arsenic in ppb what move uniformly?
HS:
Ya di sini hanya secara grafik ditunjukan bahwa dengan penambahan tetes-tetes itu akan terjadi peningkatan secara uniform ke atas dalam ppb?

SBA:
Yes, correct, Sir.

RBN:
So, this slide is the same slide in the choose shows graphically that if concentration for added the drops many increase concentration was correlate to the number of drops.  This is the radical calculation, but what this calculation of this type be something uniform drops for added to the increment?

HS:
Nah di sini kita lihat secara grafis, apa yang tadi sudah saya katakan bahwa apabila terjadi penambahan tetesan secara teratur maka secara perubahan di sini kita lihat terjadi peningkatan sesuai dengan gambar ini, korelasinya.

SBA:
Yes.

RBN:
Ok, as you can see from this slide the mathematical correlation based on this last tabel 100%.  The type form that the laboratory uses to calculate relative prosentage deviation is zero. This could be expected again that is so radical, now, let’s look at some real examples of data from the police.
HS:
Sebagaimana Saudara dapat lihat lebih lanjut dari slide ini korelasi matematik berdasarkan pada table terakhir adalah 100%.  Jenis rumus yang digunakan suatu laboratorium untuk menghitung suatu prosentase defiasi relatif adalah nol.  Hal demikian memang diperkirakan karena ini merupakan suatu kalkulasi teoritis.  Maka sekarang kita lihat data sampel nyata dari polisi.

RBN:
I was surprise that what I looked that the sample result from the police and seen that Totok Bay which is separate in [inaudible] from Buyat Bay, and yet both bays mercury numbers of much higher than anything that any amount as we report.  But what was even more suprising is how close they are having to two bays, eventhough between example the individual result variation by several hundred persen.

HS:
Saya heran ketika memperhatikan hasil-hasil sampel dari polisi, dan dari kita lihat bahwa Teluk Totok yang merupakan suatu lingkungan yang terpisah dari Teluk Buyat, kedua-duanya memiliki angka merkuri yang jauh lebih tinggi dari apa yang pernah kita lihat sebelumnya.  Namun yang lebih mengherankan lagi adalah bahwa betapa dekatnya nilai rata-rata untuk kedua Teluk tersebut meskipun antara hasil sampel masing-masing terdapat variasi beberapa ratus persen.

RBN:
So I understand here in your testimony so far correctly, if drops absolution are placed in a litre of water they increase consentration in the litre move as multiple of the single draft.  But this is assuming that there is nothing already in the water.  Now look at this example, there are three pbb of arsenic in the water already then we would have to add three pbb in additional concentration provided by the extra drops.  If so, was the example on this slide correct?

HS:
Apabila saya memahami dengan benar, maka apabila suatu larutan diteteskan berkali-kali dalam suatu liter air maka konsentrasi dalam air tersebut akan naik sebagai nilai penggandaan dari tetesan larutan tersebut.  Hal ini dengan mengasumsikan bahwa tidak terdapat suatu apapun dalam air, suatu konsentrasi apapun sebelum dalam air sebelumnya kalau sebagai contoh sudah terdapat konsentrasi 3 pbb arsen dalam air maka guna mencapai 3 ppb tersebut maka kita harus menambahkan, kita harus menambahkan 3 untuk mencapai 3 pbb tersebut kita harus menambahkan konsentrasi dengan memberikan tetesan tambahan.  Bila demikian apakah contoh pada slide ini benar?

SBA:
Yes, correct, Sir.

HS:
Yes.

RBN:
Ok, the next slide.  Ok now let’s look at the actual result of the police laboratory in compare than the result to split samples from your laboratory for arsenic.  And again you see a large high and next slide please.  Ok, again you see all results are higher than ALS report results.  And again large variation about the 800% between the police samples result.  Have you ever seen this much variation in the simple sampling over sea 2 kilometer period in your experience?

HS:
Sekarang sekali lagi mari kita lihat hasil-hasil nyata dari laboratorium polisi dan kita bandingkan dengan hasil-hasil split sampel dari laboratorium Saudara untuk arsen.  Sekali lagi kita lihat bahwa semua hasil lebih tinggi dari hasil yang dilaporkan ALS dan sekali lagi kita lihat variasi sebesar di atas 800 persen diantara hasil-hasil sampel polisi.  Apakah Saudara pernah melihat keadaan seperti ini dan dapatkah Saudara jelaskan mengapa bisa demikian?

HS:
[inaudible]

RBN:
I have been struggling to try to explain the large variation also for looking for any possible solutions.  One thing that is come to amount and prior testimony which that [inaudible] and chain of custody appeared is in questions.  Now hundred the water bottle set in the floor from Totok Bays for four days unsealed, but the actual quantity [inaudible] police laboratory one confirm with the number the samples stay tune in the peal, that’s not same the match.  So there are some possibility that some one could add accsess to the samples to test this, sorry, next slide please, I added mathematically, additional draft of the standard of the show 100 ppm solutions to each to the sample and than added back to laboratory measurement of ALS to predict police laboratory result.

HS:
Ya, saya sendiri telah berjuang untuk mencoba menjelaskan kenapa terjadi variasi-variasi sebesar ini dan mencari akan kemungkinan suatu kunci jawaban.  Suatu hal yang muncul dalam kesaksian terdahulu, adalah bahwa penanganan dan rantai penguasaan chain of custody dari sampel di lapangan merupakan suatu hal yang dipertanyakan.  Bukan hanya botol-botol sampel air dibiarkan pada lantai kantor polisi Ratatotok selama 4 hari tanpa disegel namun kuantitas yang sebenarnya yang datang pada polisi apabila dibandingkan dengan jumlah sampel yang diambil di lapangan kelihatannya tidak sesuai.  Maka terdapat suatu kemungkinan bahwa seseorang bisa saja mempunyai akses kepada sampel.  Guna menguji teori ini, silakan slide yang berikutnya, saya telah menambahkan secara matematis tetes-tetes tambahan pada larutan tetes tambahan larutan standar 100 ppm dari laboratorium pada masing-masing sampel dan kemudian menambahkan kembali hasil pengukuran ALS untuk memprediksi hasil-hasil laboratorium polisi tersebut.

RBN:
In another words, let me make an example, what I have done is at the ALS results and than added environmental unit supply, you look surprise so isn’t example if this was ALS, I added either one equal number or two equal numbers and than try to predict the police results.  ALS number was higher, I added again two units to that.

HS:
Jadi yang saya lakukan sebenarnya dalam percobaan saya sendiri adalah mengambil hasil ALS.  Dari hasil ALS itu saya coba tambahkan ukuran seukuran satu tetes dan satu tetes lagi dan kemudian saya mendapatkan peningkatan-peningkatan sebagaimana telah ditunjukkan oleh hasil polisi tersebut.

RBN:
And the results are as follow.  The result was very increasing.  I got the mathematical correlation of 99% and the relative prosentation deviations are pbb of 10%.  That’s half of 20% are ppb [inaudible] of the accredited laboratory.  Would you please again explain to the court once again the significant of pbb number in calculating and comparing to set of samples?

HS:
Setelah saya lakukan apa yang saya katakan tadi, saya mendapatkan hasil yang sangat menarik.  Karena saya mendapatkan suatu korelasi matematis sebesar 99 persen dan suatu RPD atau prosentase deviasi relatif sebesar 10%, yang sepuluh persen tersebut bahkan setengah dari nilai 20 persen toleransi RPD yang berlaku pada suatu laboratorium terakreditasi.  Dapatkah Saudara menjelaskan kepada sidang pengadilan sekali lagi makna dari angka RPD ini?

RBN:
And I want to add, I just, I only need your comment on the RPD, the tested number is not what I am asking here.  I know that you are not the mathematical expert but RPD correlation.

HS:
Ya, saya perlu RPD-nya soal korelasi matematika tidak saya rasa?

SBA:
RPD is, like I explained earlier, to look at the bias or how much is the deviation between two analysis results for the same sample. So the allowable RPD for a certain formula according to the standard method is 20 percent. Below 20 percent, we can say that there is no significant difference, whereas above that we can say the difference is significant.

RBN:
Ok.  Thank you.  I have no further question.

HS:
Saya tidak ada, terima kasih, tidak ada pertanyaan lagi.
RBN:
I accept this Witness’ testimony and its entirety.
HS:
Saya terima kesaksian Saksi ini secara keseluruhan.
RBN:
The testimony from this Witness confirmed by understanding that ALS is accredited facility that has equipped to conduct sample analyses of most aspects of the environment.  This is ALS as a company has the necessary trained personnel and policy control procedures to place to ensure the results.

HS:
Kesaksian dari Saksi telah mengkonfirmasikan pemahaman saya bahwa ALS merupakan suatu fasilitas yang terakreditasi yang diperlengkapi peralatan yang memadai guna melaksanakan analisa per contoh dari hampir semua aspek lingkungan.  Disamping itu, ALS sebagai suatu perusahaan telah mempunyai personalia yang terlatih serta prosedur pengendalian guna memastikan hasil-hasil yang akurat.

RBN:
The Witness further highlighted the need for diligence and care in following standard using the full procedures in sample collection process, without doing so, the results of the laboratory may not be representative of the media being sampled.  It is vital that type chain of custody and control its main to out the sampling in shipment the process.  
HS:
Saksi kemudian juga menekankan bahwa diperlukan ketekunan dan perhatian dalam mematuhi nilai baku dan prosedur-prosedur yang diakui dalam proses pengambilan per contoh, tanpa melakukan hal demikian maka hasil-hasil suatu laboratorium tidak akan mewakili bahan yang diambil sampelnya.  Apabila, adalah suatu hal yang vital, adalah suatu hal yang vital bahwa penanganan yang cermat, rantai penguasaan dan pengendalian diterapkan selama proses pengambilan per contoh dan pengirimannya.

RBN:
ALS, and internal quality assurance and control in the laboratory is impressive.  The standard used of the replicate samples, blank samples and sort of high reference materials as part of the quality control adds to that credibility.  The use of the relative procentation deviation are RPD confirms statically that their results would be very representatively to what is the truth sample.  In my opinion, the result from the laboratory should be treated as [inaudible].

HS:
Pemastian kualitas dan pengendalian internal ALS di dalam laboratorium memang sangat mengagumkan, pemanfaatkan, pemanfaatan baku dari per contoh replica, per contoh kosong serta CRM atau bahan acuan bersertifikasi sebagai bagian dari pengendalian kualitas merupakan suatu nilai tambah pada kredibilitas mereka.  Penerapan RPD atau prosentase deviasi relatif memastikan secara statistik bahwa hasil-hasil mereka sangat mewakili apa yang benar-benar terdapat dalam sampel-sampel.  Menurut pendapat saya hasil-hasil dari laboratorium ini perlu dianggap sebagai akurat.

RBN:
The Witness’ testimony also emphasize that standard concentration of mercury and arsenic are easily accessible by anyone who has access to a laboratory or laboratory plat sample in equipment supply in the small industrial facility, in university or hospital.  Should the chain of care and custody and control procedures be less then someone who had the attempt to do so, sometimes could, in sampling a pipette and eye drop can deliver relatively volume of standard concentration into a sample bottle to alter concentrations with very predictable results.  

HS:
Penekanan kesaksian dari Saksi bahwa konsentrasi baku, baik dari merkuri maupun arsen mudah di akses oleh siapa saja yang memiliki akses pada suatu laboratorium atau pada suatu sarana penyediaan peralatan laboratorium, apakah itu merupakan suatu fasilitas industri kecil, suatu universitas atau rumah sakit.  Apabila rantai penanganan, penguasaan serta prosedur kendali berlangsung longgar, dan apabila seseorang mempunyai niat untuk melakukan demikian, maka suatu alat sederhana seperti pipet atau penetes mata dapat saja digunakan untuk melakukan penambahan volume yang relatif tepat dari larutan konsentrasi baku ke dalam botol sampel dengan tujuan merubah hasil-hasil yang dapat diprediksi.

RBN:
One more, one, more than one occasion, prior testimony has highlighted the deficiencies in this [inaudible] in handling the field sample.  This Witness’ testimony confirms possibility of which could happened if proper controls during the samples were not in place.  Thank you.

HS:
Pada lebih dari satu keadaan, kesaksian yang telah diberikan sebelumnya telah menunjukkan adanya kekurangan-kekurangan dan ketidaksesuaian dengan protokol dalam penanganan sampel-sampel di lapangan.  Kesaksian dari Saksi ini memastikan kemungkinan dari apa saja yang dapat saja terjadi apabila kendali yang tidak tepat, yang, apabila kendali yang tepat tidak dilakukan.  Sekian terima kasih.  Terima kasih Yang Mulia.

J III:
I think this is it, yeah?

PP2:
Your Honors, there are still at least three important questions based on the questions, questions from the Defendant that were…

J III:
I think there shall be no more questions, yeah?

PP2:
Please, Your Honor…

J III:
Then there will be another response. When else…

PP2:
No, Your Honor…

J III:
The proceedings law…

PP2:
There is a very important question that is in the… in this Witness’ capacity to explain, because if it is allowed, we would…

J III:
The Panel does not allow. I have said quite firmly [that we] will not allow.

PP2:
If just one question, Your Honors? Just one question to…

J III:
No, or we’ll be turning the proceedings law upside down. If you [ask], I must [give] him a chance to respond, he’ll have to comment again, when are we going to be [finished]. So that last one was the opportunity for the Defendant to respond, but if [you want] to call this Witness again, we will call again if there are indeed questions [to be asked]. That is why for each of these witnesses that we have examined, I always say that “for the time being your testimony is sufficient, but if required later [you] could be called again.” Like that.

PP2:
Apologies Your Honor, we still would like to [ask] just one question, because we don’t want to have to call this Witness again because there are so many questions that invite…

J III:
Alright now, as the Presiding Judge, I’ll reaffirm that will not allow this. Enough, no need to try. So that is it, I think your testimony is sufficient for now, you may exit.

LMPP:
Your Honor, this is not a question, just to let you know, because if we’re not mistaken when he was sworn in, the pronunciation was that [he was] only to give his opinion as an Expert. Meanwhile in his testimony he also provided facts. So, could the [oath] cover both, or how is it? We’ll leave it up to you, Your Honors, because his statements also included facts as well as opinions. Thank you.

J III:
Well, it was mostly opinions as I see it, [judging by] his testimony, what was given to PT NMR was not examined only once, and which one was examined, was separated between the police laboratory and ALS laboratory at that time he did not explain either. So I don’t see it [that way] because, like he said, the source is being kept secret, [they know] only the identity number. They only produce the data. What sample was submitted by whom, I think that can be learned from the supervisor… the information that it was separated on so-and-so date, their supervisor knows that, because they only analyze and produce the data. But whether the samples entered were the ones taken at this and that time and so forth, they don’t know that. I think that’s how it is. The supervisor is the one who may know the sources and has the authority on that.

LMPP:
So that means the Expert’s explanation [may] also include [factual] testimony in our opinion, the pronunciation of his oath is quite appropriate…

J III:
Yes.

LMPP:
[unclear] if it is appropriate, we’ll hand it to the Panel of Judges.
J III:
So it’s like thia, like what you just said about the precedent too. Previously there were also Experts who provided facts in their [testimony], but looking at his testimony, I think the context was more about his expertise. Even if there was anything that touched on PT NMR, that was actually… because they do not know when the samples were taken. What is important for them, when [the samples] get there, they analyze them and produce the data, like that, isn’t it? I think enough now.

LMPP:
So to be treated similarly like the Witnesses from the Prosecutors [unclear]…

J III:
Well, more or less like that.

LMPP:
Alright, thank you Your Honor.

J III:
You may move to the back [of the room]. It is already 11:30 [AM] do we still have time to examine one more witness, or after Friday prayers, all four of them… three more, right? 

LMPP:
We have…

J III:
We will examine after… Hah? 

LMPP:
We have three local residents…

J III:
Yes, I mean, can we perhaps finish that after Friday prayers, or are we going to try one? What do you think?

PP2:
I think we can adjourn at once.

J III:
Yes, and I think this testimony… you said they are local residents, right? So not too… how do you say, our questioning will not be too lengthy, right? So please come forward now, let us adjourn Defendant. Ah, because the time now is eleven thirty we will resume at one o’clock, not half past one, yeah? So we can have lunch before prayers, right? Usually we pray first then have lunch, right? 

PP2:
If we may, we would like to request [that we resume] like the usual.

J III:
Oh, I see. Okay then, no problem, so we will still resume the hearing at half past one. Hopefully these three witnesses will not take too long [to examine], because they are local residents, right? We can, how do you say, these questions…

PP1:
[unclear] previously at six o’clock [unclear].

J III:
But I don’t think this will go on until six o’clock, because I think… and the testimony of the witnesses to be presented would be more or less the same. The quality of their testimony, I think, more or less the same, about the same event, right? Okay, so we adjourn this court session…

[recording stops]

X:
Audience please rise.

J III:
So ready, yeah? So the court session is resumed, we continue the hearing.

[strikes gavel]

J III:
To continue witness [examination], please call the Witness in.
Madjid Essing
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LMPP:
Please, the Witness. Pak Madjid, Madjid Essing.

J III:
Please tell those witnesses to be heard later to wait outside, okay?

LMPP:
The witnesses to be examined, what are their names, Robert and Rahima, to stay outside.

J III:
Please, Sir, be seated. What is your complete name? What is your complete name, Sir?

ME:
Madjid Essing.

J III:
Could it be noted down. Do you have your ID card, Sir?

ME:
I do.

J III:
Your ID please, so we can… yes, hand it so we can note it down. Is your address still here, Sir, or changed? It’s Ratatotok here, still the same, yes? 

ME:
Yes.

LMPP:
Speak up, Sir.

ME:
Yes.

J III:
So you will be heard today as a Witness, right, Sir?

ME:
Yes.

J III:
What was your religion again?

ME:
Islam.

J III:
So Islam, yes? So you will be sworn in according to your professed religion, okay?

ME:
Ready.

J III:
Please rise. Could [unclear], Udin, so just follow the pronunciation of the oath.

[Witness pronounces the oath]

J III:
So Witness, can you hear? My voice is audible, yes?

ME:
Yes, Sir.

J III:
Witness, just answer calmly… calmly, not, howd’yasay, do not rush and do not be too, what is it, fearful, okay? Because we’re seeking the truth here. So as Witness you have been sworn in. We’re here to seek the truth, so please tell what is true, okay?

ME:
Yes, Sir.

J III:
Where do you live, Sir? Ratatotok, right?

ME:
Ratatotok Pantai [Ratatotok Beach].

J III:
Ratatotok Pantai. Is it far from Kampung Buyat?

ME:
Actually that Beach was called Rata, Buyat Pantai. But now it is Sor Ratatotok Timur became Ratatotok Pantai Lakban. Tanah Sor Ratatotok.

J III:
Oh, so you’re close to Lakban, yes?

ME:
Yes, now it is [called] Pantai Lakban.

J III:
But not in Kampung Buyat? 

ME:
Right. It used to be called Pantai Buyat.

J III:
Oh, so there was Kampung Buyat the other day, there is also Pantai, yes, Pantai Buyat.

LMPP:
There’s Desa Buyat [Buyat Village], there’s Buyat Pantai [Buyat Beach].

ME:
Yes, used to be Buyat Pantai.

J III:
So you live in Buyat Pantai?

ME:
Yes.

J III:
Since when did you live there?

ME:
I moved from Artambaga Village in 1977. For three years I lived in Buyat Kampung Village, and then in 1980 I moved to the beach until present.

J III:
Until present?

ME:
Yes.

J III:
How many families lived in Buyat Pantai at that time?

ME:
At first, it was only me, Sir. I have a wife with two children.

J III:
Oh, so you were, you were the pioneer there, yes?

ME:
Yes.

J III:
So you are among the first who came there?

ME:
Yes.

J III:
You stayed there, and then other people came later to live there too, yes?

ME:
Aye, Sir.

J III:
You still live there now, yes?

ME:
Until… until now.

J III:
So now with these happenings, these issues or that there’s, they say, there’s pollution on the beach, or in Buyat Bay, how is it Sir?

ME:
That, I don’t…

J III:
How do you face that situation?

ME:
I don’t know that, Sir, because I don’t see, I don’t feel [it]. Because… same goes for my children. They’re all there now. My grandchildren agree, there’s nothing. Getting sick, that’s common, people get sick. 

J III:
Like that, huh?

ME:
Yes, and me too.

J III:
Is it true that a lot of people moved from there?

ME:
It began since around 1982, you see, one by one at first, one by one, until there were 73…

J III:
Families?

ME:
Families.

J III:
Oh, there used to be 73 families at the highest [count]?

ME:
Yes.

J III:
And then how many families are left now?

ME:
23.

J III:
Where did the others go?

ME:
To my knowledge [they] moved to Dominanga.

J III:
Dominanga?

ME:
Yes.

J III:
What was the reason they move to Dominanga?

ME:
That, I don’t know, Sir.

J III:
Don’t know?

ME:
Right.

J III:
Did they move on their own will or did the government move them?

ME:
See, if it was the government who wanted to move them everyone there would have moved, Sir, but I don’t hear nothing about that. Where… who told them to move, Sir?

J III:
Of course. I mean, was it the regional government that moved them, or was it on their own will?

ME:
I don’t know that.

J III:
So don’t know, huh? As long as you’ve lived there, were there any health problems?

ME:
None, Sir.

J III:
Hah?

ME:
None.

J III:
Someone testified the other day that there were rashes.

ME:
None.

J III:
You never had rashes?

ME:
I did, but it was long ago, when I was looking for milkfish fry, Sir.

J III:
Oh, I see.

ME:
Yes. That river, when it overflows, the waters become murky, Sir.

J III:
Yes, and then?

ME:
So I would be looking for milkfish fry from six until six. For someone my age, nearing 70 now, if it’s already six [PM] I don’t feel like bathing, Sir. So that murky water already…

J III:
Oh, I see.

ME:
That’s what causes itchiness, Sir, I think.

J III:
So residents in Buyat Beach, in Buyat Pantai, what do they eat every day?

ME:
What we eat every day?

J III:
Yes.

ME:
Well, just gather fish, Sir.

J III:
So you eat fish?

ME:
One or two we sell for rice in Kampung in Ratatotok, in Buyat Kampung. That’s day-to-day. I have a net, Sir, down to my children now.

J III:
Do people also eat vegetables there?

ME:
I do not eat vegetables, Sir. I look for the meat, don’t eat vegetables. Myself. My children do eat vegetables. But for me, Sir, I don’t want to eat vegetables. 

J III:
And then, is there a community well in Buyat Pantai?

ME:
There is, Sir.

J III:
Where is the community well located?

ME:
It is far away. It is far, but my next-door neighbor has one, behind my house.

J III:
Oh, so there are residents who have wells behind their houses, like that?

ME:
Yes.

J III:
So for drinking, where does the water come from?

ME:
We used to drink [from] there, Sir.

J III:
From the well?

ME:
That well.

J III:
Why do you say you ‘used’ to drink from the well water? Where do you drink from now?

ME:
Now, myself, with several community members there, asked for PT NMR to help provide clean water, Sir.

J III:
Clean water…

ME:
So now there is clean water.

J III:
So is that clean water delivered by pipe or by truck?

ME:
By pipe.

J III:
Oh, so it is piped, yeah?

ME:
Yes. At first, for about only one month, it was delivered by truck. But now there’s a pipe, Sir.

J III:
Before water was provided by PT NMR, were people’s wells ever checked?

ME:
I never saw, Sir, if…

J III:
You never saw the wells checked?

ME:
If it’s the one… never… not that it was never…

J III:
The pilot well [?].
ME:
But I never saw.

J III:
Never saw, huh?

ME:
Right.

J III:
Have you ever visited Dominanga?

ME:
Never, Sir.

J III:
Any of your family members moved to Dominanga?

ME:
None, Sir.

J III:
Since when did they move to Dominanga?

ME:
I don’t know exactly.

J III:
Lately, did anyone return to Buyat Pantai or not?

ME:
To my knowledge, Sir, there is one or two out here.

J III:
Is there anyone who returned from Dominganga to Buyat Pantai?

ME:
Yes. They often like to come back there, Sir.

J III:
Why?

ME:
They often return there [Buyat Pantai/Dominanga?]. They only stay there for two weeks, then return here.

J III:
You mean, return to Buyat Pantai?

ME:
Yes.

J III:
Why? Where is it better to live, as it turns out?

ME:
I don’t know about that, Sir.

J III:
So you don’t know, huh? 

J II:
Witness, what is your occupation there?

ME:
A fisherman, Sir.

J II:
Since what year until what year have you been a fisherman?

ME:
Since long ago, Sir, I have. Since I was little, I have known haw to catch [fish]. So that is all I know, Sir, catching fish. 

J II:
As a fisherman.

ME:
Yes.

J II:
What do you use to catch fish, Sir? 

ME:
Just a plastic, Sir, one thread.

J II:
No, no Sir, I mean what do you use to catch fish?

ME:
Yes, just… just angling… 

J II:
Oh, angling.

ME:
Like the Manadonese say Sir. Yes, armed only with a plastic line and a hook not with a net. No, Sir.

J II:
Oh, I see. Have you ever had difficulties to catch fish?

ME:
Never, Sir.

J II:
Ah, come on, I’m asking seriously.

ME:
Yes. I am being serious, Sir.

J II:
What I mean, Sir, were there certain days when you’re catching fish, in this case, with a fishing rod, how come they’re hard to catch?

ME:
Never, Sir.

J II:
Never? 

ME:
Never.

J II:
Have you ever caught fish, and then that fish had abnormalities, unlike other fish?

ME:
Never, Sir. Never.

J II:
What about those fish with lumps, have you ever seen those?

ME:
I never seen those, Sir.

J II:
But previous witnesses have said there were fish with lumps?

ME:
Never, Sir.

J II:
Have you ever heard about that?

ME:
Only heard, but never seen, Sir.

J II:
Heard from whom?

ME:
From those who moved, they said there were fish [with lumps], but I never seen.

J II:
So you never seen, right?

ME:
Right.

J II:
Have you ever seen fish there floating at one time? Meaning dead, because they floated on the sea surface? On top…

ME:
Never, Sir.

J II:
Never, huh?

ME:
I have never ever seen, never whatsoever, not even one fish, never dead.

J II:
You said earlier… were you ever sick?

ME:
Never, Sir.

J II:
Never been sick?

ME:
Sick that is really sick…

J II:
Well, like that one earlier, itchiness…

ME:
One or two days, I have, Sir.

J II:
Oh.

ME:
Just common illness, Sir. Because I’m old now sir, maybe if one night I can’t sleep, then I will be looking [for fish]. Then it rains, I take of my shirt, Sir, I roll it and sit on it, Sir, then the rain stops, I put it back on…

J II:
Alright, Sir, yes.

ME:
That’s how I fish to this day, Sir. Until present.

J II:
Yes, we’re concerned too, Sir.

ME:
It’s just common illness, Sir.

J III:
I have something to ask, okay. There was a big issue the other day, about baby Andini. Do you know baby Andini? Andini was the name, do you know?

ME:
I don’t know, Sir.

J III:
You don’t know.

ME:
I was in Bitung, Sir.

J III:
Who is Andini’s father?

ME:
I was in Bitung at that time, Sir.

J III:
Oh, in Bitung.

ME:
Yes, I was in Bitung for two months.

J III:
So you cannot say anything about that?

ME:
Right.

J III:
About baby Andini?

ME:
Right.

J III:
So the parent’s names you don’t know either,

ME:
Right.

J III:
When she died, why she died, you don’t know?

ME:
Right, I don’t know. I was in Bitung for two months, Sir.

J III:
We let the Legal Counsel.

HM:
Thank you, Sir. Witness, earlier you said that you are a fisherman, you catch fish. Do you find fish every day, Sir? Is there fish every day? 

ME:
There’s fish.

HM:
So it means there’s plenty of fish there, Sir?

ME:
Yes, plenty.

HM:
So what are the types of fish that could be…

ME:
Yes?

HM:
The fish, what sort of fish [do you find] there?

ME:
For bottom feeders, there’s all kinds, Sir. Kerapu, Bobara, Daulis, all kinds of fish, Sir.

HM:
All kinds of fish, yes?

ME:
Yes.

HM:
Your family eats fish every day?

ME:
Yes, Sir.

HM:
Didn’t your family ever get sick like you just told us?

ME:
Never, Sir.

HM:
Itchiness?

ME:
Never, Sir.

HM:
Lumps, perhaps?

ME:
Never.

HM:
Cramps…

ME:
Never.

HM:
Never. Do you have lumps, maybe?

ME:
None, Sir.

HM:
None?

ME:
None. There is, very little, Sir, since I was six years old until now, like this, not too big. There is one on this side, Sir.

HM:
Oh, so you do have a lump.

ME:
Yes, now I’m about to turn 70 [years old], this is nothing big.

HM:
So it’s been there since you were little?

ME:
Yes, since I was little, six years old, I’ve had it.

HM:
In what part is it, Sir?

ME:
Yes?

HM:
In what part?

ME:
On the left side of my back. On…

HM:
Oh, really? Does it hurt?

ME:
No. 

HM:
Do you know the person named Rasit Rahmat?

ME:
I do.

HM:
You do. The other day in court he explained that he had a lump. He said his was on the back here. Is that true?

ME:
That’s true, Sir. But he’s from Bitung. I’m also from Bitung. Before moving to Buyat, that lump has been there, Sir.

HM:
Oh, so it’s been there.

[audience cheers]

ME:
Yes, Sir, correct, true. I’m from Bitung, he is also from Bitung.

HM:
Oh, so [you’re] both from Bitung? 

ME:
Yes. I came to Buyat first, before he did. So when [he] came to Buyat, I already knew that he had a lump there, Sir.

HM:
So it’s true that he already had a lump before?

ME:
Yes.

HM:
Just like you then?

ME:
Yes.

HM:
There’s a lump on the back. You live in Buyat Pantai village?

ME:
Yes.

HM:
Buyat Pantai has now become famous, right? A lot of people go there these days, right? Ain’t that so?

ME:
Yes.

HM:
Are there NGOs that you know of that go there?

ME:
I don’t know that, Sir. If you ask NGO, I don’t know that. The first time was when I went to Jakarta, it was Puji… 

HM:
Say it again?

ME:
Puji, the name was Puji, whatwasit, LBH [Legal Aid Foundation].

HM:
Oh, there was someone named Puji.

ME:
Yes, the first time, it was on the 19th [month?] in 1999, it was Sir.

HM:
Oh, so there was someone named Puji from LBH, whom you met there.

ME: 
We didn’t just meet, he took us all the way to Jakarta.

HM:
Oh, he took you to Jakarta?

ME:
Yes, five people.

HM:
Who were these five?

ME:
Myself, Mansur, Anwar, Boni, with…

HM:
Please repeat, Sir, slowly…

ME:
Yes?

HM:
Speak slowly, Sir. Who were these five people, Sir?

 ME:
Myself, Mansur, Anwar, Boni with Anton Fatega.

HM:
He took you to Jakarta?

ME:
Yes.

HM:
How long [did you stay] in Jakarta, Sir?

ME:
More than 20 days, Sir.

HM:
20 days. What did you do there?

ME:
Yes?

HM:
What did you do there?

ME:
When we got there, we stayed at WAHLI [sic] office.

HM:
What? Stayed where?

ME:
At WAHLI office.

HM:
What?

ME:
WAHLI office.

HM:
WALHI.

ME:
Yes, WALHI.

HM:
WALHI office?

ME:
Yes.

HM:
Then, what did you do there?

ME:
They wanted to demand that PT NMR pay compensation, because people there do not have anything to eat, there’s no fish, so to compensate 50,000 for each day for every household.

HM:
Then?

ME:
So there was a letter handed to me, Sir, I signed. I was afraid I might be left out there.

[audience cheers]

ME:
After I returned, Sir, I ran to Bitung. For more than a year I was in Bitung. I consented with that letter, Sir. 

HM:
Oh, so…

ME:
So at that point my children was still in Pantai Buyat. I ran to Bitung, Sir. I told my children never to attend any meetings or sign anything. [If they] tell to sign, don’t.

HM:
Oh, but you did sign in Jakarta, yes?

ME:
I was afraid, Sir. Where would I eat out there in Jakarta?

HM:
Oh, afraid.

ME:
Yes.

[audience cheers]

ME:
Am I going to be a beggar there, Sir?

HM:
So you signed it?

ME:
Yes.

HM:
After you signed, then go home…

ME:
Went home.

HM:
Then [you] ran to Bitung?

ME:
I ran.

HM:
Ran to Bitung?

ME:
Yes, aye…

HM:
Hid there for one year?

ME:
I am not denying that I signed, Sir. But I did not agree with the demand, Sir.

HM:
Oh, I see. Then what else did you do there besides…

ME:
Well, [they] wanted to go up to the Fishermen [sic] Minister, then to the Mining Minister.

HM:
Then…

ME:
I mean, I knew nothing about that, Sir.

HM:
Oh, did you know what the goal was?

ME:
Just that in the letter it said that the residents of Pantai Buyat village demands compensation from PT NMR where one day it is 50,000…

HM:
Is that so? How was it there, Sir? When you were there, what did … what did they tell you?

ME:
Like I said… demands, what have you, demanding this… I did, at that time, I did file a request at the company, but as a credit, Sir. 

HM:
Say it again?

ME:
As a credit.

HM:
Credit?

ME:
I did ask for something, asked for assitance for the fishermen in the form of outboard motors, but we intended it as a credit.

HM:
Oh, [you] asked for credit?

ME:
Yes, so not a freebie, you see.

HM:
Oh, I see.

ME:
Yes, so now there is, right?

HM: 
Oh, so you have received credit now?

ME:
My son, Sir.

HM:
Oh, your son.

ME:
Yes.

HM:
So it’s not true then when they say there’s no more fish there?

ME:
Well, I say that’s not true. But they say it’s true. So for me, Sir, it’s true…

HM:
Plenty of fish there?

ME:
Yes.

HM:
So it’s not true what those people in Jakarta said when you went there that there is no more fish there, right?

ME:
Right.

HM:
I have finished, Sir. Perhaps others [would continue].

OS:
Alright, Witness, we would like to add some more questions, yes?

ME:
Yes.

OS:
Perhaps, earlier it was not too clear about the location of Buyat Pantai. Is Buyat Pantai also what’s called Lakban? Is Buyat Pantai the same as Lakban?

ME:
Same. Its name is now Pantai Lakban.

OS:
Oh. Now…

ME:
Because it is now part of Bitung, in Ratatotok Timur.

OS:
Oh, so it is Ratatotok Timur?

ME:
Yes.

OS:
What district is it?

ME:
Yes?

OS:
Minahasa Selatan or Kota Mobagu?

ME:
Oh, Minahasa Selatan.

OS:
Oh, Minahasa Selatan. What about Kampung Buyat, because all have Buyat in their place names? Is it part of Minahasa Selatan or Kota Mobagu?

ME:
Kota Mobagu.

OS:
Oh, so it’s different?

ME:
Used to be Kotabunan subdistrict. 

OS:
Oh, I see. And then the location which you have just said, yes, in Buyat Pantai, is that, the one in Buyat Pantai, located on the coast of Buyat Bay? Is there Buyat Bay?

ME:
It is in Buyat Bay.

OS:
Oh, right on the coast there?

ME:
Yes.

OS:
You said earlier you have been a fisherman for a long time?

ME:
Yes.

OS:
Yes, you said there were a lot of fish. Were you ever aware that there was a fishing contest held in Pantai Buyat?

ME: 
There was.  

OS: 
About what year was that? Do you remember the year? If you say there was, then what year was it held, approximately?

ME:
I will ask my son, who, who was it?

OS:
So you forgot what year it was?

ME:
Yes, he was the one weighing the fish.

OS:
Oh, I see. But were you present there?

ME:
Yes?

OS:
Were you there?

ME:
I was, I was. But I don’t know what date, what month, what year. But my son was the one weighing all that fish, Sir, Ma’am, Madame.

OS:
Alright.

ME:
Yes.

OS:
We continue. So, in that fishing competition, was there a lot of fish caught? You saw it, right?

ME:
More than 300 kilos, close to 400.

OS:
300 Kilos. How long did it go, from what hour until what hour? 

ME:
From 7 until 11.

OS:
Oh, so from 7 until 11. So quite plenty, huh?

ME:
Plenty.

OS:
Oh, and then what happened to the fish, where, or…

ME:
It was distributed to those present, eaten there, Sir.

OS:
Feasted together?

ME:
Yes.

OS:
Now, you were there, you saw a lot of fish. Did you see if there was fish with lumps?

ME:
None.

OS:
None?

ME:
None.

OS:
So during fishing, they fished from 7 until 11, right, like you said. Around Buyat Bay?

ME:
Buyat Bay.

OS:
Oh, so only there, right? You said earlier that there are a lot of fish in Buyat Bay. Is it true that perhaps there are certain places there where they fish?

ME:
True.

OS:
To your knowledge.

ME:
True.

OS:
There is? Many?

ME:
Many.

OS:
Are there also seasonal fish there? 

ME:
Correct.

OS:
Oh, so there are two kinds of fish? If I, Sir…

ME:
I do not have any other source of income. On occassions there would be one week where we do not get [much]. But when we do catch, it’s plentiful. Because fish have seasons.

OS:
There are seasons.

ME:
Yes.

OS:
Then, Sir, during fish [high]season, is your catch more that the usual amount that you catch?

ME:
Yes.

OS:
Oh, I see. So then, when previous witnesses said that there used to be plenty of fish in Buyat Pantai, and then now with PT NMR around… you know PT NMR, right?

ME:
I do.

OS:
… the numbers have depleted, is that right? Because you’re a fisherman, to this day.

ME:
I think it’s not depleted because of the company. I think…

OS:
Then what? Please explain.

ME:
Back then, there used to be only four fishermen catching fish in Buyat Bay.

OS:
Oh, I see.

ME:
Now there are five villages fishing in Buyat Bay.

OS:
Oh, so everyone…

ME:
It’s not the company’s fault that [then umber of fish] depleted. It’s my enterprise that depleted. What I eat.
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ME:
So there are 5 villages now eating fish there.

OS:
Alright, alright. And it turns out that until now people still…

ME:
Until now.

OS:
Catch fish in Buyat Bay?

ME:
Yes.

OS:
All the way from outside of Buyat Pantai village?

ME:
Yes.

OS:
Or surrounding areas. So then it’s not true then, right…?

ME:
Not true.

OS:
… that the number of fish had depleted there because PT NMR is around. So the amount is the same actually, yeah? Alright. Then you also said that you know the fellow by the name, what was it, Rasit, right? You said you knew him for a long time? Have you known Rasit long?

ME: 
I know him.

OS:
From Bitung, you said, right?

ME:
Yes.

OS:
We heard from Bitung, and already know that he did have a lump before he [moved] to Buyat Pantai.

ME:
Yes.

OS:
Do you also know if, perhaps, there are other family members of Rasit’s with the same condition?

ME:
I don’t know, if you ask about the family, I don’t know.

OS:
Oh, I see.

ME:
Yes.

OS:
So all you know is that Rasit’s condition has been there long?

ME:
Yes.

OS:
Alright. Now again about milkfish fry, Sir. You say you gather milkfish fry, right? Why, I mean, you said you also gather milkfish fry… do people in Buyat Pantai still gather milkfish fry?

ME:
No. Because there’s no sell. No more buyers.

OS:
Oh…

ME:
Yes, but…

OS:
Why no more?

ME:
Yes?

OS:
Why?

ME:
Well, of course there’s no more selling outside.

OS:
Oh…

ME:
And then the buyer had also moved to Dominanga. Who was that person, we usually call Amak.

OS:
Oh, I see, well.

ME:
That person was the buyer there. As for fry, they’re there now.

OS:
So still the same. Milkfish fry is still there, has been, to this day.

ME:
There are, Yes.

OS:
And then… I think that would be it.

HT:
I will continue with several questions. Bapak Witness, I will call you Bapak, because you’re my senior.

ME:
Aye.

HT:
You have lived in Buyat Pantai a long time now, right?

ME:
Yes.

HT:
You said since 1980, right?

ME:
Yes.

HT:
So you still live there now, right?

ME:
Yes.

HT:
So you know a lot of people there, right?

ME:
Yes.

HT:
I would like to show you a picture. Show it to him. No. Not that. Yes. Could you look behind you, Sir? Can you see the picture behind you? Do you know this person?

ME:
Yes?

HT:
Look at that picture, Sir.

ME:
Rasit.

HT:
Hah?

ME:
Rasit.

HT:
Look closely, look very closely. He’s got bad eyes.

ME:
Rasit. We usually call him Aco so it’s a little…

HT:
Look, show the picture to him. Do you know him?

ME:
Yes, that’s Rasit.

HT:
That’s Rasit?

ME:
Yes.

HT:
Oh, I see. Now this, do you know this person, Sir?

ME:
I know.

HT:
What’s the name? Hah?

ME:
Hah? It doesn’t…

HT:
Could, could you show him.

J III:
Hold the mic, Sir. Please, Sir, hold  the mic, Sir.

ME:
May I come closer?

OS:
You may, Sir.

ME:
May I, Sir, come closer?

HT:
Can’t see? Can’t see? If you can’t then let’s not… I will not continue this. Can you see?

ME:
No, because it’s far, Sir.

HT:
Alright, I will not continue the questioning, because…

ME:
It’s blurred, blurred.

HT:
Blurred?  Alrighty then. Enough. Let’s just stop, stop. Alright, enough from us, Sir.

ME:
Finished?

HT:
Have a seat, don’t… you’re not finished yet, not finished, not finished.

J III:
So for the time being the Legal Counsel is finished, right? We invite the Prosecutors.

[recording stops]

PP2:
… so just found out about it now?

ME:
Found out [about it] now. 

PP2:
Alright. Then did you know that PT NMR was placing its tailings in Buyat Bay? Did you know that, Witness, or not? 

ME:
No .

PP2:
Didn’t know?

ME:
Didn’t know. 

PP2:
Witness, have you seen that there are pipes on the beach connecting the beach with the company?

ME:
That pipe, for the longest time until now, Sir, has been my place to look for fish. I don’t know why[they say] there is no fish there now. I know that pipe is a fishing spot there, I look for fish there too.

PP2:
When was that…

ME:
There’s still a lot of fish [near] that pipe, Sir.

PP2:
When was that pipe installed?

ME:
Installed… I don’t know when it was installed…

PP2:
Since you first came?

ME:
I only saw it when it was installed, but I do not know when… I forgot the date, because it wasn’t me who worked on it.

[audience laughs]

PP2:
Yes.

ME:
I never worked for PT NMR, Sir.

PP2:
Do you know what the pipe…

ME:
Yes, I saw people working, but I don’t know what date it was…

PP2:
Thank you, Witness, but please answer only what’s being asked.

ME:
Yes.

PP2:
Do you know what that pipe is for, Witness?

ME:
I don’t know if you ask me what that’s for, Sir.

PP2:
Don’t know. Fine. Then you also explained earlier about your habit of catching fish in Buyat Bay. What I want to ask, what is the practice of Buyat Pantai community to catch fish? By what means people catch fish in Buyat Bay?

ME:
That, Sir, depends on each own’s ability. Those who can afford it of course use nets, Sir. But in my case, I can’t afford it, just with one strand of a fishing line, Sir, all this life.

PP2:
So in your case, you use an angle?

ME:
Yes. 

PP2:
But there are also those who use nets?

ME:
Yes.

PP2:
So that is what local people do to catch fish there?

ME:
Yes, Sir.  

PP2:
Yes, very well. And then you explained earlier that your trip to Jakarta had something to do with requesting credit for a boat which has now been given by PT NMR to your son, right?

ME:
Yes.

PP2:
That’s how it was, right, Sir? 

ME:
Correct.  

PP2:
Yes, correct.  

J III:
Hold on now…

HT:
I object. The Witness did not say that...

J III:
Yes, that is why a clarification from... hold on, clarify it first. When was it? Who asked for credit, you or your son?

ME:
My son.

J III:
Asked for credit from whom?

ME:
From PT NMR.

J III:
When?

ME:
I don’t know what date, what year, but all I see now is that the outboard motor is in our house now, Sir. 

J III:
So continue. So it was his son who requested credit.

ME:
Not just my son. There are five outboard motors given, Sir, in the Bay, in the community on the beach. 

J III:
So not just this Witness.

PP2:
Alright, perhaps I hear it differently than the Legal Counsel, yeah? Because the Witness said, as I heard it, one of the reasons he went to Jakarta was to ask for credit. And then now it is his son that was given...

J III:
No, they were taken to Jakarta by...

PP2:
Taken, but brought along an issue, one of which was…

J III:
… ask for compensations. That’s wrong, [you] got it wrong, yeah.

PP2:
Yes.

J III:
So that’s clear now.

PP2:
Yes, alright, I will continue. When did your son receive the boat credit? Last year?

ME:
I forgot, Sir, what date it was, and what year, but [the motor] is there now…

PP2:
But it’s there, yeah?

ME:
It’s there.

PP2:
Yes.

ME:
Because it was given to him, because he’s still young, Sir. Myself, I can’t take it. 

PP2:
Yes, why do you have to use a boat, right?

[audience laughs]

ME:
When the fish comes in the ‘far season’, of course he has to go far out, Sir.

PP2:
Yes, okay, very well. My colleague will continue the questioning.

PP4:
Thank you. Sir, you explained earlier that you moved to Buyat Bay from Air Tembaga, meaning to Buyat in year… Sir, look over here Sir.

PS:
It’s that side that’s asking…

ME:
I thought here. Sorry, I can’t hear well on this side…

[audience cheers]

PP4:
Your [ears], but your eyes are still [alright], right Sir?

ME:
I dive, so water has gotten into this side.

PP4:
Oh…

[audience cheers]

ME:
[unclear] Sorry, yes. I know the seas down to the deeps. PP4:
Yes. You said earlier that you moved from Air Tembaga to Buyat Village, right Sir, in 1970’s. In 1970, right, Sir? 

ME:
In 1977.

PP4:
In 1977.  

ME:
Yes.

PP4:
Then Sir, you said from then on... there were eight, right? You were [among] the first who got there. Then it got to 82 households, but now only 23 households remains, then moved to Dominanga. Do you know what was their reason?

ME:
I don’t know, miss.

PP4:
When did they move to Dominanga, Sir?

ME:
At that time I just got back from Bitung, I only know that it was on the 25th, but 25th of what month I forgot, because, well, I don’t really care that they have moved...

PP4:
[unclear] what date?

ME:
Because I don’t care about them moving…

PP4:
Oh, so you weren’t asked to go there?

ME:
No, I only said to my children don’t ever think of moving.

PP4:
Oh.

ME:
Because you grew up here, and I took care of you on this beach.

PP4:
You weren’t invited to mingle with those people, Sir?

ME:
To say mingle, I have been the Assitant to the Village Chief there for years, but to move, I don’t want it.

PP4:
Oh, so you don’t know what year they moved to Dominanga, right Sir? And then what you said that you moved to Bitung, what year was that, Sir?

ME:
Last year.

PP4:
Last year. From Bitung last year, and then you came back here, why, I mean to, I mean to Buyat, what year was that, Sir?

ME:
Last year.

PP4:
Oh, immediately. So that means only 2 months, Sir?

ME:
Yes.

PP4:
Oh, so you don’t know of the reasons why they moved to Dominanga, right Sir?

ME:
So too long. I got back from Bitung, and within two days they have moved. So I only remembered the 25th, what month... last year. 

PP4:
Oh, last year. You know the month, right?

ME:
I don’t really care about those people moving…

PP4:
You don’t care about…

ME:
Yes. I just make sure that my children do not move there. Just that.

PP4:
And then you also explained earlier about something that you’ve heard, you said you heard of something, that there were fish… with lumps, Sir. You said you only heard about that. Who did you hear it from?

ME:
I think I heard that from them people who moved, you see.

PP4:
Oh.

ME:
But I didn’t go and look, I only heard, didn’t go to see. Who caught that fish, how that fish was caught, what it looks like, how big, I don’t know nothing ‘bout that.

PP4:
Yes. So you only heard it from someone, yes?

ME:
I never caught fish different than what I usually catch. Never. Ever since since I first moved there until this day, the fish that I catch.

PP4:
Really?

ME:
Nothing different [unusual].

PP4:
Yes. And then Sir, what you just said, that your children received credit from PT NMR, right? How many children do you have, Sir?

ME:
There’s two.

PP4:
There’s two. How many received credit?

ME:
Two.

PP4:
Two, two have received credit from… When was that, Sir?
ME:
Yes?

PP4:
When?

ME:
About two years ago.

PP4:
So about two years ago. Enough Sir.

PP2:
There’s still one more question.

J III:
Finish the questions off, unlike it was earlier...

PP2:
Just one. Mister Witness, alright, you were explaining you often looked for fish near the pipe that is in Buyat Pantai, or the one in Buyat Pantai. Have you ever seen the pipe leaking?

ME:
Never.

PP2:
Never, thank you.

J III:
Enough, yes? Anything else? No more, yea? We will give the opportunity for the Defendant to…
RBN Comments
RBN:
Thank you and I have no question and I accept this Witness’s testimony and its entirety.  I think I proud of these people who have our friends and neighbours.  As this company and individual, I would like not to ask for more than people to exactly to have the courage to stand up and the truth.  Thank you.

HS:
Thank you saya tidak ada pertanyaan, saya pikir saya bangga atas masyarakat yang tinggal di tempat sekitar lokasi tambang yang merupakan sahabat dan rekan-rekan atas 
nama perusahaan dan sebagai individu saya tidak dapat menuntut lebih banyak kecuali agar masyarakat memiliki keberanian untuk maju dan mempertahankan keberanian, Thank you, kebenaran.

J III:
Enough, yeah Witness? His ID please. Thank you for the testimony, please.

LMPP:
Second Witness, Robert Sasuhuhe. Please enter the court room.
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Robert Sasuhuhe

J III:
Pak Robert.

LMPP:
Sasuhuhe.

J III:
Sasuhuhe, rather difficult name. Please be seated, do you have your ID card, Sir? Got ID? Please be seated. Do you still live in this address, Sir? So Ratatotok, yes? Robert Sasuhuhe, yea. Religion, Christian. Occupation, fisherman. Born in Bitung on 19 December 1953. What is your occupation, Sir?

RS:
Fisherman.

J III:
So fisherman, huh? So you will be heard today as a Witness, [you will be] sworn in according to your professed religion, okay?

RS:
Yes.

J III:
Please stand.

[Witness pronounces oath]

J III:
Yes, please. Where do you live, Sir? It was Ratatotok, in the ID card it’s Ratatotok, but it means Buyat Pantai, right?

RS:
Ratatotok Timur, Jaga 6, Pantai Lakban.

J III:
Pantai Lakban, yes? So Buyat Pantai is also [known as] Lakban, right?

RS:
Yes.

J III:
Oh, so it is the same as Lakban, yes? Since when have you been living there?

RS:
Since 1999.

J III:
1999 yea. Where did you live previously? 

RS:
From Bitung.

J III:
Bitung, yea. Before that a lot of friends from Bitung moved there, yes?

RS:
Almost 80%.

J III:
Almost 80%? So you are actually one of the latecomers then, right?

RS:
Yes.

J III:
 That old man earlier has been there since the seventies, right?

RS:
1977.

J III:
So you came there later, right?

RS:
Yes.

J III:
When you moved there, was there already a lot of people in Buyat Pantai?

RS:
When I arrived there were only 43 households. 

J III:
Only 43 households, yes?

RS:
Yes.

J III:
Then in the latest developments, how many households were there at most?

RS:
There was 82.

J III:
82?

RS:
309 people.

J III:
309 people. How come you know all that?

RS:
Yes.

J III:
Why?

RS:
I was appointed the Hamlet Chief.

J III:
Oh, so you were once the Hamlet Chief?

RS:
Yes.

J III:
Since when were you the Hamlet Chief there?

RS:
March 2005.

J III:
So March 2005. Do you often move or travel to Bitung sometimes, stay in Bitung several months and then go back, or what?

RS:
My children visit me every month.

J III:
Is that so?

RS:
Just for one day.

J III:
Then how did it go? I heard some residents moved from there. Since when do you know residents have been moving out from there?

RS:
The residents, residents moved on 25 June.

J III:
Year?

RS:
Year 2005.

J III:
So in 2005, yes? Why did they move out of there?

RS:
Well, perhaps they moved because there was a Foundation that got in there…

J III:
Oh, there was a Foundation, yes?

RS:
NGOs got involved.

J III:
Oh, NGOs got in, a Foundation…

RS:
Yes, NGO rogues.

J III:
Did you ever participate in one of the meetings with the Foundation or NGO there?

RS:
I did.

J III:
Then what was discussed there?

RS:
About the situation that it is already polluted there.

J III:
About…

RS:
That there was mercury and symptoms of Minamata.

J III:
Oh, is that so?

RS:
Yes.

J III:
How did people hear their explanations? Has there been… had they done research there?

RS:
Well, the people, we know that none of them are researchers because they’re all common folk, on average Elementary School [graduates]. So yes, from NGO rogues, not NGOs okay, because NGOs [lit. LSM, Lembaga Swadaya Masyarakat, Community Empowerment Institutions] we would acknowledge them as such, but NGO rogues did not empower but destroyed our community.

[audience cheers]

J III:
Oh, I see. Then when they said there was Minamata or whatever it was, what did they say were the symptoms of this Minamata?

RS:
Well, we don’t know much about that, [they] just said…

J III:
No, did they explain it was like so-and-so, the proof is like this…

RS:
Well…

J III:
That is why there is already Minamata here…

RS:
Actually…

J III:
There was this and that, what did they tell?

RS:
Actually I was interested to find out, because there were illnesses there, which we did think were not common illnesses…

J III:
What illness?

RS:
There were lumps.

J III:
Oh. So those people who moved from Bitung there, did they have the lumps already or after they got there the lumps appeared?

RS:
Yes, as far as I know [the lumps] had been there since Bitung.

J III:
There had been lumps already, yes?

RS:
Yes.

J III:
So if there was one in Bitung, then it became two, three there? Did the lumps increase in numbers?

RS:
No.

J III:
So it didn’t increase. Then there were meetings with that Foundation or NGO, then what did they promise?

RS:
To my knowledge, first it was asked that PT NMR pay damages, damages to the community specifically to those living on the coast…

J III:
Damages for what loss?

RS:
Well, we didn’t know what loss, but a team was formed, us from Buyat, from Ratatotok community formed a team and provided details of losses.

J III:
Yes, I mean like this, you see. If you demand compensation then there must have been something that was caused by someone’s actions, right? Or a certain company. So I mean, what did the community see, experience, so as to cause them to demand compensation? Was it explained there? 

RS:
Actually the residents never asked or demanded compensation because the people are ignorant about the meaning of pollution and so forth.

J III:
You continued to live there?

RS:
Yes.

J III:
Still there. You did not follow to Dominanga, no?

RS:
No.

J III:
Still eat the fish there?

RS:
To this day.

J III:
And that fish is sold too or only for your consumption?

RS:
Most of it is sold at Kampung Buyat and Ratatotok.

J III:
Aren’t there any buyers afraid to buy the fish?

RS:
If...

J III:
The results of your catch there?

RS:
There was a 2-week period when the issue blew up, but now people come in droves to look for fish in Lakban Bay, because you can say that fish only die once, still fresh. [?]

J III:
Oh, I see, still fresh, yeah?

RS:
Yes.

J III:
And you, you are a fisherman, right? How do you catch fish? Do you use an angle or a boat or do you use a net?

RS:
Around there it actually depends on each own’s diligence. We usually use a line, but some of us use a seine.

J III:
So you use a seine, right?

RS:
Yes.

J III:
So you live there, is your family there too? You have a household there?

RS:
Yes.

J III:
How many households? I mean, are your children married and then have formed their own households?

RS:
I do have one son, already married, but I have a lot of nieces and nephews, in-laws.

J III:
I see. There was something that the first Witness told that there used to be only a few people fishing there, so the catch was good then. And then people came in droves to catch fish there, so the population increased and the catch fell, right? So now that a lot of people have moved, did the catch improve? Many families moved to Dominanga, right?

RS:
Yes.

J III:
Is there any change in the quantity of fish caught? 

RS:
There is change, because the number of fishermen has dropped a bit, but the fish is still there.

J III:
Is that so?

RS:
Yes.

J III:
Still the same, huh? Can you live off your catch there?

RS:
It is actually in excess.

J III:
In excess, huh?

RS:
More than I need to live.

J III:
So there are no problems about your livelihood, right? Your children are all in school?

RS:
In school.

J III:
No one is sick?

RS:
If you say sick…

J III:
Itching?

RS:
Oh, there’s some itching, Sir.

J III:
There is?

RS:
Yes.

J III:
Did they have this itching since before you moved? 

RS:
There have been rashes since Bitung. There too, because we…

J III:
Then where do you bathe? Did you make your own well or what?

RS:
Before there was water supplied by PT NMR in 2000, we [used to do it] in the river.

J III:
In the river, yes?

RS:
Yes.

J III:
On the river bank, and then you carve [a hole], like that?

RS:
In the river.  

J III:
Hah?

RS:
What about drinking water…

J III:
On the river bank, you dig half-a-meter deep, and take the water, right?

RS:
Far, far upriver, Sir.

J III:
Oh, upriver, not near the river?

RS:
No.

J III:
No. Why? What’s up with that well? Why not use the well water, what’s up with it?

RS:
There are no wells on the beach.

J III:
Where are they then?

RS:
What we have is water in the estuary, and we make a makeshift well.

J III:
Yes, that is why on the river bank there are [holes] carved out, and more or less you take the water from there, right?

RS:
Yes.

J III:
It’s just that in the report here it says there are contaminated wells, so I would like to know the wells in Buyat Pantai, where are they located, those community wells? I want to know.

RS:
Yes.

J III:
Before there was aid from PT NMR.

RS:
Before there was aid from PT NMR for clean water facility, all of us got water from the river, but it was 500 meters away upstream, maybe more. We’d make a dry stack of sand and corals that we dig, then we would strain it untilit’s clear, and only then we take it for drinking water.

J III:
Has the water taken from those holes in the estuary been tested? 

RS:
It has.

J III:
Who tested it?

RS:
There were many, many came to take [water sample]…

J III:
Were the community informed of the test results?

RS:
No.

J III:
You still catch fish presently, yeah?

RS:
I do.

J III:
Have you ever caught any fish with lumps?

RS:
No.

J III:
Or other friends, perhaps, who found lumpy fish?

RS:
No.

J III:
We turn it to the Legal Counsel to continue [questioning]...

HS:
Thank you, Sir. Witness, you explained earlier that you have met with NGOs, for example. Were you ever involved in NGO activities?

RS:
I was.

HS:
Please do tell.

RS:
In March 2004, I was paid a visit at home by an NGO rogue from WALHI Jakarta, Pak Budi.

HM:
Pak who?

RS:
Pak Budi.

RS:
He invited me to attend a meeting in the house of Pak Mansyur Lombonaung. So because I was invited I came, to respect the invitation. After that each of us was given time to introduced ourselves, and the first one to introduce himself was Pak Budi from WALHI Jakarta. After that there were other colleagues from NGO Foundations, from KELOLA, also KELOLA from Palu and others, whom I no longer remember…

HM:
From KELOLA, from KELOLA Foundation, who were they?

RS:
Including Ibu Lita Mamonto and her friends. Pak Rignolda had not appeared at that time yet. We would later meet in the office on Kleak Street…

HM:
Do explain, go on…

RS:
So in the first meeting all were asked to introduce themselves. After that Pak Budi from WALHI Jakarta said to all “Bapak and Ibu present here, please be informed that Buyat Bay is now polluted as a result of mercury and there is already Minamata, so some people are now suffering from rashes and lumps. So he was telling like that and then gave the opportunity for the community to ask questions. But I already raised my hands up first. I said, “did the assembly at that time received… asked for permission from the Government?” But then what did KELOLA from Palu say, “why ask for Government’s permission, because the government is all bastards [lit. dogs].” Those were the words, so I felt even more uneasy. Because we, the community, are under the government’s wings, not those of a certain group.

HM:
And then, and then?

RS:
So I was still included. Were were given the opportunity, some of us, to form a team. So there were a number of us, like Pak Mansyur, myself, including Surtini and Pak Anwar and friends in Ratatotok, who formed a team called MK Community DK something... DKMKT.

HM:
What was that? 

RS:
Coordination of Mine Victim Community. And after that we were asked to make up a list detailing the losses, because it was said that there was pollution in Buyat Bay. But when in compiling a list of demands for compensation for loss, I felt that I was not harmed there at all. And I did not know whether it was polluted there or not, because I felt that I was all healthy and fresh.

HM:
[unclear] but you continued to be involved there? 

RS:
Yes. But I only went on to see how far these NGO rogues would go on, whether it reflects their ‘Community Empowerment’ label. In fact, the reality was far different. If ‘Community Empowerment Institutions’ [Indonesian for NGO] truly empower the community, then they should not have ruined our community . And now I really regret this.

HM:
Then, Sir, what happened after the team was formed.

RS:
After the team was formed, we were brought to KELOLA office in Manado, on Klaek Street, and [the meeting] was led by Mister Rignolda Djamaludin. We were to make an oration.

HM:
What? Oration?

RS:
Oration.

HM:
What’s an oration?

RS:
So we were going to hold a demonstration.

HM:
Oh, a demonstration.

RS:
Yes. So Pak Rignolda Djamaludin told us before we went on the demonstration, to never mention that there was an NGO and KELOLA. This is power from the people, so the people would be the ones stepping forward. Do not mention that there was KELOLA and NGOs. So we… myself, I thought, darn, this is like we’re [made into] dogs to hunt for pigs…

HM:
Yes [unclear] you continued…

[recording stops]

RS:
So we went on a demonstration. First, we entered PT NMR’s office. But there, I was given the opportunity to become the field coordinator. So I was leading the people, specifically those from Lakban Beach.

HM:
Oh.

RS:
And I was given a theme, but I said [it would be] peaceful action. Because I felt that we’re all Indonesian citizens, I never experienced anything like this…

HM:
Yes. What was [the response] from PT NMR?

RS:
So when we arrived at PT NMR, the banners that were unfurled did not reflect the peaceful action theme. It was all swearing in there. So I was… I felt more discouraged to take part. But I continued to follow it to see how it would progress, all the way to the Governor’s office. At the Governor’s, there was no more reading of reports. The Governor was at the [Provincial] Parliament. We went to the Parliament to meet with Mister Governor, including Ibu Masna, the mother of Andini, together with Andini and other friends.

HM:
So Andini took part too? 

RS:
Andini was still brought along.

HM:
Then…

RS:
So Andini was taken to Mister Governor, and Mister Governor saw her. Mister Governor gave 300,000 [Rupiahs] at that time, and said that it was not for medication but for transport to the hospital. And then we went back to KELOLA office, but Andini’s mother did not take [her] to the hospital. It was something like two days that she was held at KELOLA office. Then the Governor called and only then she was taken to the hospital. After returning from the hospital, the results of doctor’s examination… the doctor said that Andini’s [illness] is just a common skin condition and should not cause any harm like what all the news says about pollution.

HM:
Oh, so from there, how did it go?

RS:
So from there we held negotiations. But I no longer took part. I insisted on going home, because I felt this no longer agreed with the mission of a Community Empowerment Institution [NGO].

HM:
So you were once the Field Coordinator, yes?

RS:
Yes.

HM:
But then after that, you no longer had anything to do with their activity?

RS:
The NGO rogues went on, but I had withdrawn from that activity.

HM:
Never been to Jakarta?

RS:
Pardon?

HM:
Have you been to Jakarta?

RS:
Never.

HM:
Oh, so you never been to Jakarta, yeah? Then you said there was some issue about Minamata pollution [sic], right?

RS:
Yes.

HM:
Then you also said there were researchers coming there?

RS:
Yes.

HM:
From where?

RS:
There were too many researchers, because…

HM:
… that you saw.

RS:
There were, after all the fuss about Buyat Bay, many researchers came. What I know for sure were researchers from WHO, Japan.

HM:
How was it?

RS:
Three people came. I happened to be the Hamlet Chief there, so they came to me to report. So we spoke about the situation in Lakban Bay. But before there were questions, the Japanese had observed the surroundings, and I happened to own a lot of animals. I have goats, dogs, chicken, ducks, all roaming around in the garden. The Japanese guy shook his head and asked, “Sir, is it true there’s Minamata here?” I said, “All we have here is Minahasa, there’s no Minamata.” Yes, the Japanese guy said “yes, I have not seen the humans, but I have been paying attention to the animals. The animals here seem healthy. In Japan the animals would have been running dizzy. Even birds who fly over polluted ‘situation’ could fall. And the people, one hundred percent would have had Minamata disease, and the location was enclosed, unlike Buyat Bay that’s open. There’s lots of currents, so it doesn’t make much sense that there is pollution in Buyat Bay.” Those were the words from my conversation with the researcher from Japanese WHO [sic].

HM:
But, what language did you speak? He’s Japanese, it’s Japanese, right? Or did he speak Indonesian?

RS:
Japanese. I spent 14 years on a Japanese ship. I don’t speak well, but I do understand a little.

HM:
Oh, so you know Japanese?

RS:
Yes.

HM:
So that there’s communication with the Japanese...

RS:
Yes.

HM:
You worked on a Japanese ship? 

RS:
I did.

HM:
Oh, I see. Then, Sir, you also mentioned about Dominanga, right? Something about moving to Dominanga. How come you didn’t go, didn’t follow them?

RS:
If I [had decided] not to follow, well, of course that would be because I have spent time together with NGO members, so I have studied them, like I said earlier, that this did not reflect their label as a Foundation. Because they were supposed to be a Community Empowerment Organization, but they came to the beach and didn’t empower [swadaya] but deceive [perdaya]. As a result this is what happened to our community. I’m sorry, because the average [education of the people] on the beach is elementary school, and that provided the opportunity for these NGO rogues to get in. So they deceived rather than empowered. If they had empowered, those whom they moved out of Buyat Bay would have been better than they were in Buyat Bay. But until now, the people there are experiencing hardship. It’s not a suitable place to live there…

HM:
Well, how do you know all that?

RS:
I know because several community members have come to report to me, to ask to stay with us again like before. But, all of this has been ordered by the government, and not just to those who have moved to Dominanga, but to all residents, be it in Ratatotok and Buyat, that they are not allowed to move to Buyat Bay anymore. 

HM:
Oh, actually they’re ’not needed... the number of Buyat [Pantai] village residents can no longer be increased?

RS:
Right.

HM:
Buyat Pantai, right?

RS:
Because the problem has not been resolved.

HM:
But Sir, your friends who moved to Dominanga, ’aren’t they upset with you? You all struggled together...

RS:
Ah, so that did happen before their departure. They tried to persuade me to go. I [could] have gone, but, well, someone’s mind could be different. Looking at the face, the energy, maybe we’re all same humans, but our minds are different. I didn’t want to go because I had experienced it, I had followed these NGOs once, and actually I gave them advice. But what happened to me? I was hit and there were plans to kill me.

HM:
How come?

RS:
Yes?

HM:
What’s the story on that?

RS:
So the story goes… there was someone named Rudi Patras. He came…

HM:
Who, who?

RS:
Rudi Patras.

HM:
Rudi Patras.

RS:
I was sitting in the front [of my house]. He came to me crying. He said pity us… he usually calls me ‘Bu [to address respected men]… so he said, “Bu, pity us, we’ll be moving in another week, what’s going to happen to us?” So I said, “well, that depends on each of us. I wanna ask you now, since you were a bachelor until now you have 5 children, who provided for your family? Others or yourself?” “Myself,” [he said. So I said,] “Well, now it depends on you as the head of your family.” He continued, “No, I’m asking not as a parent here.”

HM:
Insisting?

RS:
Insisting. “What’s going to happen to us?” So I said, “it’s like this, if I just say ‘go’ and then you get there and you suffer, you’ll be upset at me. If I say ‘you stay here’ and then you prosper, it’s just the same, you still gonna be upset at me. So it all depends on you as  the head of your household.” So just that. Then he said, “Oh, I see!” That was all what I said wrong. 

HM:
And then…

RS:
I thought he stood up to go home, and all of a sudden he swung [his arms] and hit my face. Unbelievable. Is this guy asking for advice or what? And then he did it again and it hit here, Sir. I stood up and I said, “I may be old, but  I’m still a man.”

[audience laughs] 

RS:
And then he said, “pity you, ‘Bu!” “What is there to pity? Come on and hug me!” Then he squeezed my privates. 

[audience laughs]

RS:
[I was] gonna tell him to squeeze it softly, but it was already too hard, so I had to karate him. I happened to know some karate. 

 [audience laughs]

RS:
So my [knowledge] of karate had to come out. Then I lifted him up by the neck and slammed him into the sea. I called on his wife, “put your man out!” I gathered myself, then I ran to report to the police.

HM:
Oh, so you did report to the police, Sir?

RS:
I did.  

HM:
Which Police, Sir?

RS:
Chief of Ratatotok Police precinct.

HM:
Who was it at that time?

RS:
Mister Mangundap.

HM:
Mister Mangundap, yes?

RS:
I said, “Commander, I would like to report. I, as the government, was hit by a citizen in my house.” Well, Pak Mangundap [the police chief] said, “just leave that man up to God.” [I said] “Oh, thank you!” At least I have reported. If I get back there and he hit me again, don’t balme me if I’d have to kill him. What’s important is that I have reported, because I was hit in my house,  [in my capacity] as the local government there.

HM:
So that’s how it was, huh? I guess we’re finished, Sir. 

OS:
There’s a bit more to add. Witness, earlier you said that in Buyat Pantai or in Buyat Bay… right?

RS:
Buyat Bay.

OS:
… there’s a lot of fish. At that time there were rumors flying around which said that it has been polluted, like you said, with mercury or arsenic and so forth. Was there a formal ban from the government, both from the level…

J III:
Level II [district] and Level I [province]?

OS:
I mean from Hukum Tua [village chiefs], yea, or perhaps the subdistrict or from the district, or from the province... not yet, Witness, not yet, there’s a question, the question is not yet complete... not to catch fish in Buyat Bay or eat the fish caught in Buyat Bay? Was there ever a formal ban?

RS:
Never.

OS:
Never. So because there was none, you still continued being a fisherman and eat fish from Buyat?

RS:
Yes. If I don’t fish I’ll die of hunger.

[audience laughs]

OS:
Alright. You said you are a fisherman, right? Where do you sell the fish to?

RS:
We sell it in Kampung Buyat and Ratatotok Village.

OS:
Oh, so it is sold in Ratatotok Village and Buyat Village. Do you get good profit?

RS:
Yes.

OS:
I would like an example, how much do you earn or how much do you catch every day, more or less?

RS:
If in …

OS:
A lot, and if you put it in monetary terms, how many rupiahs?

RS:
To put it as money, on average it was 50,000 [rupiahs] at that time.

OS:
Per day?

RS:
Per day.

OS:
Until now, or does it vary like that?

RS:
Now, on average it is 200,000 per day.

OS:
Oh my!

RS:
Becaue I already have two sources of income: angle and seine.

OS:
Oh, so the angle and the seine is how you earn a living as a fisherman?

RS:
Yes.

OS:
So for now, perhaps it is overabundant, yes?

RS:
Pardon?

OS:
Your catch?

RS:
Pardon Ma’am?

OS:
Now, because you said there are now less residents there, do you get a lot more fish with those fishing tools, the angle or the seine that you have?

RS:
Yes, so there, if you look at it as a fisherman, that depends on your wisdom and diligence to go and catch fish. So myself, as an older man with experience, perhaps to provide for my wife, children, grandchildren…

OS:
Oh.

RS:
Maybe we are more concerned about improving our livelihood.

OS:
Ah. So you mentioned about the number of fish, and if put in monetary terms, that was what you got. If from… if… sorry, we repeat. You also said that in Buyat Pantai there are seasons for fishing?

RS:
Yes, Thank you.

OS:
When… our question… when it is fishing season, during the fishing season, your income and of course those of your fisherman friends [(], your fellow fishermen, does it exceed what you normally get?

J III:
You mean, increase?

OS:
Yes, I mean increase?

RS:
So during this season… speaking of seasons… so according to my own knowledge, me as a fisherman, and I had also followed [the explanations] from the professors of fisheries who came in our boats to study the situation, condition of the currents and the weather, that the temperature affects the presence of fish… so during the fish season, and when the currents a re right, the fish is abundant.

OS:
Oh, so there is fishing season?

RS:
[Fish] have seasons. And even that, not only fish have seasons.

OS:
What else?

RS:
Fruits also have seasons.

[audience laughs]

OS:
Oh, but we…

RS:
It’s impossible that durian season lasts from January 2005 until January 2006. Of course the season would only be three months, and then…

OS:
Alright. So it depends on the season, yes?

RS:
Depends on the season.

OS:
Very well. So you mean you send your children to school with what you earn, or your income as a fisherman?

RS:
Yes.

OS:
How many children do you have? How many?

RS:
Of course the issue of maintenance or costs…

HM:
No, how many children?

OS:
How many children, Witness?

RS:
Oh, children. Now I only have one left.

OS:
Oh, so the others have started their own families?

RS:
The others already have families.

OS:
Alright. We continue. Because you are a fisherman, we would like to ask more questions. You said there are a lot of fish, since long ago until now, right Witness? So then, how far do you usually have to go out at sea by boat to angle or catch fish in Buyat Bay?

RS:
Yes, thank you. The farthest that I go out angling is one [nautical] mile, but if it’s a seine, the seine is around Buyat Bay.

OS:
Yes, so about how far is it if you measure it?

RS:
So from the shore, if it’s the seine, about 30-40 [meters] from where the waves break.

OS:
From shore, yes?

RS:
From shore.

OS:
So it’s not that far then. Not to mention during the season?

RS:
Well, when it’s the season, perhaps it’s our fortune.

OS:
Yes, so perhaps closer, yes?

RS:
Yes.

OS:
So then, because you said there is plenty of fish, is it only Pantai Buyat or Buyat Pantai residents who catch fish there, or perhaps there are also other residents?

RS:
Thank you. There are also people from Belang who catch fish in Buyat Bay. There were two people who came to me to report because they were going to set up camp there, so they had to report to me as the Hamlet Chief.

OS:
Oh, so you know who comes…

RS:
Yes.

OS:
… from where?

RS:
There are also those from Kotabunan, from Ratatotok Timur, from Ratatotok. There’s Basaang. So all meet in front of Buyat Bay.

OS:
So everyone reports, yes?

RS:
Yes.

OS:
Until present day they still...

RS:
Still.

OS:
Yes, yes, enough for now, Sir.

PS:
Your Honor, there is one or two questions. Witness, where do you live, you said? What is the name of the place where you live exactly?

RS:
My house is exactly five meters away from the shore of Lakban Bay.

PS:
The exact name, the name of the area… what is it called now?

RS:
It is called Teluk Lakban Ratatotok Timur, Jaga 6, Ratatotok Subdistrict, Minahasa Selatan District.

PS:
What is the difference then between Dusun Buyat [Buyat Hamlet] or Kampung Buyat [Buyat Village]? What is the difference with what you just mentioned?

RS:
Kampung Buyat [Buyat Village] is Desa Buyat [Buyat Village], Kotabunan subdistrict. Dusun Buyat [Buyat Hamlet] is Dusun Lakban [Lakban Hamlet], Ratatotok subdistrict. 

PS:
Oh Ratatotok, not Ratatotok Timur? 

RS:
Ratatotok Timur, Jaga 6.

PS:
Alright. Witness, you said earlier that the government in all levels had never banned the consumption of fish from Buyat Bay. My last question would be, did the government ever issue an announcement or an advisory that Buyat Pantai or Lakban community shall move from that area for whatever reason?

RS:
Never.

PS:
Thank you, Your Honor.

HT:
I have several questions for the Witness. I would like to show some photos later on. There are photos of a group of NGO people in America. Perhaps you know some of those people? Could you… where was it… could you tell who this person is, Witness?

PP2:
Your Honors, we’d like to interject a bit. We would ask that if the Legal Counsel only wants to show pictures of someone, just show the picture, there shouldn’t be other words.

HT:
Okay…

PP2:
... that are shown there, because that could cause…

HT:
Alright. Change the picture. Change to another one. I only see this person. Do you know him?

RS:
Pak Anwar.

HT:
Anwar?

RS:
Anwar Stirman.

HT:
Anwar Stirman, and then… this is him, right? 

RS:
Right.

HT:
Anwar Stirman, then… do you know this person?

RS:
Ibu Masna.

HT:
Ibu Masna Stirman?

RS:
Yes.

HT:
Do you know if she is related to Anwar?

RS:
They are brother and sister.

HT:
Brother and sister, then... go on. Do you know this person, Witness?

RS:
Ibu Juhrah.

HT:
Juhrah?

RS:
Ratunabahe.

HT:
Ratumbahe. Any relations to Anwar Stirman?

RS:
Brother and sister.

HT:
Brother and sister too. Okay. These people were witnesses in previous sessions. Then, do you know this person?

RS:
He’s vocal, Pak Mansyur.

HT:
An advocate? Oh, Pak Mansyur?

RS:
Lombonaung.

HT:
Pak Mansyur Lombonaung. Any relations to Anwar Stirman?

RS:
The eldest.

HT:
What’s that?

RS:
Brothers, he’s the oldest. 

HT:
Brothers, he’s the oldest, what do you mean?

RS:
Of these two, he’s the older, the older brother.

HT:
Blood brother, or just a relative?

RS:
Blood brothers.

HT:
Mansyur Lombonaung and Anwar Stirman?

RS:
Yes, they only have different fathers.

HT:
Oh…

RS:
But the same mother…

HT:
Oh, I see. Okay, then. Ah, this one, Pak Mansyur right?

RS:
Pak Mansyur Lombonaung.

HT:
I would like to show the other picture. Let’s go back again. Do you know who this is, Witness?

RS:
Oh, we usually call her nona, Pak Mansyur’s daughter.

HT:
What’s her name?

RS:
Marianika?

HT:
Ahyani?

RS:
Ahyani.

HT:
Correct?

RS:
Yes.

HT:
This is Pak Mansyur’s daughter?

RS:
Yes.

HT:
She was a witness earlier in this case. Let’s look again, go on… there’s more?

RS:
Oh, that is Nurbaya Pateda, the niece of Pak Mansyur.

HT:
Oh, Pak Mansyur’s niece. Let’s look again. You know him?

RS:
That’s Yahya Lombonaung, Mansyur Lombonaung’s son.

HT:
Pak Mansyur Lombonaung’s son. Let’s try again, one more. You know her?

RS:
That’s Ibu Surtini.

HT:
Surtini?

RS:
Yes.

HT:
What is her relation with Mansyur?

RS:
She is Pak Mansyur’s in-law.

HT:
Oh, Pak Mansyur’s in-law. There’s more, let’s try this, do you know this person?

RS:
That’s Juhra Lombonaung, younger sibling of Pak Mansyur.

HT:
Younger sibling of Pak Mansyur. All of them [used to] live, live in Buyat Pantai. Do you know them, Witness? 

RS:
I do.

HT:
Are you neighbors with them?

RS:
Yes.

HT:
[They used to live] together in Buyat Pantai with you?

RS:
Yes.

HT:
You also used to get together with them and those NGOs back then?

RS:
We did.

HT:
I see. Alright, I think that would be all that I wanted to ask. Thank you.

J III:
Finished, finished, yeah?

HT:
That’d be it. 

J III:
Please.

PP2:
Alright, thank you. Witness, yes, do you know of PT NMR?

RS:
I do.

PP2:
What company is PT NMR?

RS:
Mining.

PP2:
What mining?

RS:
Gold mining enterprise.

PP2:
Gold mining enterprise. Where is it [located], Sir?

RS:
In Mesel, Ratatotok.

PP2:
Mesel, that is still Ratatotok?

RS:
Still Ratatotok.

PP2:
Yes. Do you also know that PT NMR placed its tailings in Buyat Bay?

RS:
I know.

PP2:
Since when did you know?

RS:
After I came there, I saw the pipe heading into the sea.

PP2:
The pipe heading into the sea?

RS:
Yes.

PP2:
Yes. Then besides the pipe that goes into the sea in Buyat Bay, right Sir, besides that of PT NMR, are there other mining companies that [have pipes] going into Buyat Bay?

RS:
No.

PP2:
No. Then since 1999 you have lived near Lakban Bay, right Sir?

RS:
Correct.

PP2:
Did you often see the pipe near the beach there?

RS:
Yes.

PP2:
Yes. Have you seen that pipe leaking?

RS:
Never.

PP2:
Never. Fine. Then you also spoke a lot, including also you touched on the issue of Andini. Did you take part in taking Andini to the hospital?

RS:
No.

PP2:
No. Then you said that the doctor said that it was a regular skin condition. How did you know that?

RS:
According to Andini’s mother statements.

PP2:
According to Andini’s mother statements?

RS:
Yes.

PP2:
So you never heard yourself from the doctor saying that?

RS:
Right.

PP2:
Yes. Then about the community’s practice of catching fish there. From what you know, how do people around Pantai Buyat catch fish?

 [recording stops]

RS:
To catch fish… fish immigrate [sic].

PP2:
Angling.

RS:
Angling.

PP2:
Angling in general. Besides angling, anyone using nets?

RS:
There are.

PP2:
Besides angling and using nets, are there any other ways?

RS:
There are.

PP2:
What?

RS:
Using spears.

PP2:
Spears?

RS:
Yes, people here call it jupi.
RS:
Jupi?

PP2:
Yes.

PP2:
Besides those three, anything else?

RS:
There are.

PP2:
With what?

RS:
Using… a seine, a seine is different than a tegaho net. 

PP2:
Nets?

RS:
Yes.

PP2:
Yes. So those are the practices if fish catching done by the community around where you live?

RS:
Yes.

PP2:
There were also your statements that in general people who live in Buyat Pantai have had the lumps since in Bitung. Do you still stand by that, Sir?

RS:
Correct.

PP2:
Correct. How do you know that those people have had the lumps since in Bitung, considering that you are amongthe newcomers who only arrived there in 1999? Did you examine people coming from Bitung who came there? How did you know that those lumps have been there since in Bitung?

RS:
Thank you. Rasit, I know that Mister Rasit, he is my son-in-law.

PP2:
I’m not asking if you know him. How did you know of those lumps?

RS:
Yes, exactly because he’s my son-in-law, I know that.

J III
You mean?

RS:
Well, that was there since in Bitung. We both came from Bitung, it has been there.

PP2:
So that’s how, okay… So then when you said also that after… after they were in Buyat Pantai those lumps didn’t increase. Did you examine that too?

RS:
Well, as the Hamlet Chief of course I pay attention to my residents.

PP2:
Down to little details like lumps, you still pay attention?

RS:
Yes.

PP2:
Since when you became the Hamlet Chief?

RS:
March 2005.

PP2:
March 2005. So you only began paying attention to the residents as the Hamlet Chief, all the way to the lumps, only since March 2005, right? You also said that due to your position as the Hamlet Chief, people coming from outside Buyat Pantai who will fare into the sea or look for fish near Buyat Pantai, a lot of them reported to you. So that means since March 2005?

RS:
Yes.

PP2:
Did they also report before March 2005 to you?

RS:
Before March 2005 I had not yet become the Hamlet Chief.

PP2:
Yes, but did they report to you?

RS:
No.

PP2:
No. Then when you were in Buyat Pantai, did you observe the community members around you having health conditions, a lot of them with health conditions? Did you know about that?

RS:
I knew.

PP2:
Did you know, whatwasit, the sort of health problems often suffered by the people, as far as you know?

RS:
I knew about the lumps and they say those cramps, they’re common because almost every day there we would handle ice.

PP2:
I was asking about what the conditions were, not your opinion.

RS:
Oh, yes. Yes I knew of rashes, lumps.  

PP2:
And those cramps?

RS:
Cramps?

PP2:
Yes, a lot of community members suffered from such a condition?

RS:
Some.

PP2:
So some, yes? Do you also experince such things?

RS:
I do experience cramps.

PP2:
So you experience cramps?

RS:
Yes.

PP2:
Alright, I think that would be it for our questions. I will let my colleague continue.

J III:
Do not force someone to ask questions. If [the person] wants to ask please ask, if you want to ask, please ask.

PP4:
Thank you. Witness, could you repeat again since when have you been a fisherman. Was it since you came to Desa Buyat [Buyat Village, sic]?

RS:
I have been a fisherman since I was 18.

PP4:
I was asking in Desa Buyat, okay Sir?

RS:
Yes, in Desa Buyat [sic] since 1999.

PP4:
1999. Besides that, what are your other activities?

RS:
Activities at sea as a fisherman. Religious activities, as the leader of our prayer group. School activities, I am the chairman of…

PP4:
Okay, do you also sell Cap Tikus [Rat Brand, alcoholic beverage]?

RS:
No.

PP4:
When you came to Buyat Bay, came to Buyat Bay, did you come with your wife and children?

RS:
Yes.

PP4:
Enough, Your Honors.

J III:
We invite the Defendant.
RBN Comments
RBN:
Thank you I have no real question and I accept the Witneses testimony and its entirely, it appears that action of the few destroyed this whole culture and manipulated entire community on for some good interests.  It hards to know what the primary objective were but the end result cause the break up of the village and conflict in the community so I am sorry. 

HS:
Thank you saya tidak ada pertanyaan tapi saya ingin berkomentar bahwa dari sini kita lihat tindakan-tindakan dari beberapa orang dan manipulasi telah menghancurkan tatanan budaya sosial dan memanipulasi seluruh masyarakat setempat hanya bagi kepentingan seseorang atau sekelompok orang adalah sulit mengetahui apa tujuan utama kelompok tersebut, namun hasil akhirnya telah mengakibatkan perpecahan suatu desa dan konflik antara anggota masyarakat saya ikut menyesalkan hal itu, terima kasih.
J III:
Okay, yes? It’s finished for you now, here’s your ID card. Please have it. Thank you for your testimony. Please have your ID signed by the Subdistrict Administrator, okay? There’s no signature of the Subdistrict Administrator. Okay, let’s continue so we can finish this fast.

LMPP:
Alright, the third witness, will Rahima enter the courtroom. Rahima, Miss Rahima, please enter the courtroom,
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[audience laughs]

RD:
Oops.

J III:
Do you have your ID card, ma’am?

RD:
Sorry.

J III:
Got your ID?  Make it quick, the ID, quickly.

RD:
ID… oops… sorry.

J III:
The photocopy… as long as the photocopy is the same as the original, it’s alright.  So Ibu Rahima, you were born in Bitung, 10 October 1970, religion Islam, married, address in Ratatotok Timur. You will be heard today as a Witness, yes?

RD:
Yes.

J III:
Sworn in according to your professed religion?

RD:
Yes.

J III:
The religion of Islam, please stand up, yes, stand up, and follow the pronunciation of the oath, okay?

RD:
Yes.

J III:
The Qur’an please.

RD:
Yes.

[Witness pronounces oath]

J III:
Where do you live, Ma’am?

RD:
In Pantai Buyat.

J III:
How long have you lived there?

RD:
Since [coming from] Bitung in 1977, I have lived in Kampung Buyat.

J III:
So Kampung Buyat yes? At that time, when you moved in 1970s, how many households, how many families [were there]?

RD:
At first I lived in Kampung Buyat, and then in 1980 I moved to Pantai Buyat.

J III:
Oh, so at first it was Kampung Buyat, [then you] moved to Pantai Buyat?

RD:
Yes.

J III:
When did you move to Pantai Buyat?

RD:
In 1980.

J III:
In 1980, huh?

RD:
Yes.

J III:
When you moved to Buyat Pantai or Pantai Buyat, how many families were there already?

RD:
My father was the first one there.

J III:
Who is your father?

RD:
Majid Esing

J III:
Oh, I see. When you moved there, were you already married?

RD:
No.

J III: 
Oh, I see. Now you’re married already, right?

RD:
Yes.

J III:
Your husband is from there too?

RD:
Yes.

J III:
Not from Bitung?

RD:
No.

J III:
No, huh?

RD:
No.

J III:
What is your husband’s occupation, Ma’am?

RD:
Fisherman.

J III:
Fisherman, huh?

RD:
Yes.

J III:
Using an angle, a seine or a net? 

RD:
He’s got an angle, got a sumadampar [local tool], got a seine.

J III:
I see. How many children do you have?

RD:
I had four, but one died. So there’s three left.

J III:
So from your husband’s catch there, looking for fish, is it enough for life?

RD:
Yes.

J III:
You make your ends?

RD:
It’s enough to live, from my husband’s catch I can send my children to school.

J III:
Oh, I see. There were some people who moved from Buyat Pantai, right?

RD:
Yes.

J III:
When did they move?

RD:
In June.

J III:
June, yes?

RD:
Yes.

J III:
Why did they move?

RD:
They say Buyat Bay is polluted.

J III:
They said that or others said that?

RD:
They said that.

J III:
They said that?

RD:
Yes.

J III:
Then there’s… I mean, pollution… were there effects on people, such as health effects or what have you… what were the effects of pollution that people experienced?

RD:
The only ones I saw was Ibu Juhria Ratunbahe, she said that because they ate fish her children had rashes. The Pak Rasit said after eating fish in Pantai Buyat he got a lump on his lower neck. Then Andini’s mother [claimed] her daughter died from eating fish in Buyat Bay.

J III:
How old was her daughter?

RD:
Four months?

J III:
Oh, four months already ate fish? Why did you say eat fish?

RD:
Because the mother ate the fish and then…

J III:
Her breastmilk was contaminated, like that?

RD:
Yes.

J III:
That’s why I wondered. Who knows, maybe four-month olds ate fish. Fish, yes?

RD:
Yes.

J III:
So that’s what she said, like that, huh?

RD:
Yes.

J III:
But you yourself, who lives there, what did you experience?

RD:
Nothing.

J III:
How many households moved from there?

RD:
How many stayed?

J III:
Who left… who stayed, how many stayed?

RD:
23 families stayed.


J III:
Which used to be?

RD:
More than 70.

J III:
Where are they now?

RD:
In Dominanga.

J III:
Where do they live, in Dominanga?

RD:
In… 

J III:
Were they given houses each or who was it…?

RD:
In barracks.

J III:
Still in barracks today?

RD:
Yes.

J III:
And then after that, how do they earn their livelihoods, as fishermen or as farmers?

RD:
Some just pick chili, some returned to Buyat or catch fish in Buyat.

J III:
Oh I see.

RD:
Well, especially my in-law, with Pak Mansur’s son-in-law, came back here to hook some fish in Pantai Buyat.

J III:
Oh I see.

RD:
After catching fish, they get money, then they go back to Dominanga and bring back goods to their wives.

J III:
Is there no beach in Dominanga?

RD:
The beach is small.

J III:
Oh, the beach is small. So they take it here [in Buyat] and bring it back there [to Dominanga]?

RD:
Yes.

J III:
Are there any who want to return home to…?

RD:
There are, there are some people who want to return home here.

J III:
Are they allowed or no?

RD:
The ones who returned here, there’s Sarip. Sarip, I forgot his family name, let’s just say Sarip. Then Jabar, then Utuk, Utuk Modeong, Ungke just tags along to help fish.

J III:
Yes, and then why did they move back there again? Is it more difficult to find fish in Dominanga?

RD:
They said it’s tough, and what did they say, if they still had a new shirt on, they would want to sell it to buy rice.

J III:
Oh, I see. So it’s not sufficient, it’s hard to earn a livelihood there to meet the daily needs, right?

RD:
Yes.

J III:
Are they allowed to return to Buyat Pantai?

RD:
In Buyat Pantai, the government there would not accept them back, to avoid them causing trouble again.

J III:
Oh, I see.

RD:
Yes.

J III:
Who said that?

RD:
Well, the government in Ratatotok, our Village Chiefs.

J III:
Oh, I see. As long as this problem persists do not return, or there’ll be trouble.

RD:
Well, when it’s finished, then…

J III:
So in your family, is there anyone who suffers from health conditions while in Buyat Pantai?

RD:
My family?

J III:
Yes.

RD:
None.

J III:
None.

RD:
If it’s just cold, stuffy nose, fevers and quivering.

J III:
That’s how, huh?

RD:
Yes.

J III:
And before that… now the water is supplied by PT NMR, right?

RD:
Yes.

J III:
Where was the water taken from before?

RD:
From the estuary, but [we] dig a hole near the edge.

J III:
Oh, that’s how, huh?

RD:
Yes.

J III:
So you take water from there for cooking, yes?

RD:
Yes.

J III:
Didn’t you dig your own well near the house? 

RD:
No.

J III:
No, huh?

RD:
Because it’s salty, if we dig a well next to the house [the water] is salty.

J III:
Oh, salty. That’s why, huh?

RD:
Yes.

J III:
So it’s brackish, yea. We invite the Legal Counsel of the Defendant.

HM:
Witness, earlier you said that your husband is a fisherman, right?

RD:
Yes.

HM:
What is the average catch?

RD:
The daily average or the monthly average?

HM:
Well, the daily average and the monthly average, about how much?

RD:
The fish has seasons actually, Sir.

HM:
Oh, there are seasons.

RD:
Yes.

HM:
What about regular seasons?

RD:
In the noral season often the catch is just enough to eat.

HM:
Oh, can’t sell much?

RD:
Right.

HM:
What about a good season? 

RD:
During the good season, sometimes in one day we could get Rp.300,000.-

HM:
All your family eats fish? 

RD:
[We] eat.

HM:
The children eat too?

RD:
Yes, because if I don’t have fish they would cry.

HM:
Hah?

RD:
If the meal doesn’t have fish in it my children would cry if there’s no fish.

HM:
What about chicken, there are chicken as well, right? Can’t be fish all the time?

RD:
Sometimes.

HM:
Sometimes.

RD:
Yes.

LMPP:
Perhaps, Your Honor, she’s tired holding it like that. Maybe just put it there, rather then like this. Poor woman, just bring it closer to her so she could put her hands to support. Ah, like that, bring it closer.

HM:
When your husband catches fish, do you help with…? 

RD:
I don’t.

HM:
Why not?

RD:
No.

HM:
Never gone out to…

RD:
Never gone out to sea with my husband.

HM:
Then how do you help your husband?

RD:
Only if there’s fish, I would sell it in the market.

HM:
Oh, sell it in the market?

RD:
Yes.

HM:
But… when you get a lot of fish, how is it?
RD:
[Traditional] buyers come and take it.

HM:
Buyers come and buy, huh?

RD:
Yes.

HM:
Why don’t you put ice first? You get the fish at night, right? How do  you keep it fresh, the buyers don’t come at night, right?

RD:
At nights, we use ice in cool boxes.

HM:
Oh.

RD:
Then in the morning, around five o’clock or six, we take that fish out of the cool box by hand.

HM:
By hand?

RD:
Yes.

HM:
Do your hands cramp?

RD:
They do, if we [put the fish] in the box, because there’s ice in it.

HM:
Oh. There were witnesses here earlier who testified in front of the court that the fish have depleted in Buyat Bay. How is it?

RD:
In my husband’s case, only when it’s not the season, when it is the season there’s a lot [of fish].

HM:
Oh, that’s how it is, yes?

RD:
All kinds of fish are caught.

HM:
So it’s not true then that the fish have depleted?

RD:
Right, not true. Maybe they’re lazy when they catch, that they never got any.

HM:
Oh, too lazy to fish, because they say since PT NMR came the number of fish has depleted.

RD:
No. There’s still fish, because there are seasons…

HM:
Oh, there are seasons. What about milkfish fry?

RD:
Milkfish fry, they’re there, it’s not the season. Butt hese days people on the beach don’t want to catch the fish fry because the price is so cheap.

HM:
The were going to catch, but the price is so cheap.

RD:
Yes, they used to buy it at 25 rupiahs, now it’s less than 5 rupiahs.

HM:
Oh, that’s how.

RD:
So there’s no need to look for milkfish fry.

HM:
So milkfish fry is still there?

RD:
There are, when it is the season they’re there.

HM:
Only when the price is good people go and catch, right?

RD:
Yes.

HM:
Do you also catch fish fry, Ma’am?

RD:
Yes, I also catch fish fry but not as often as I used to.

HM:
Oh, really. You don’t get yourself in the water?

RD:
Yes, when it’s the season, from six o’clock until the clock hits four in the afternoon, because we want to increase the catch, because the the more we catch, the more money we get.

HM:
That’s how, huh?

RD:
Yes.

HM:
Some witnesses have also said that since PT NMR came, since PT NMR was present, the [fishing] vessels ran away. What do you think about that?

RD:
I think, only when there are currents or flooding, hard rain, only then the water becomes murky. When there’s no rain it’s not murky, always clear.

HM:
Clear, huh?

RD:
Yes.

HM:
Can see all the way down?

RD:
Yes, visible.

HM:
Regardless [of what they say], yes? So that’s not right then, right?

RD:
Right.

HM:
[Previous] witnesses have said that there’s a lot of [people suffering from] cramps, cramps among the residents, or itchiness. How is that?

RD:
If it’s itchiness, there was itchiness because that was the milkfish season.

HM:
What season?

RD:
Milkfish season, milkfish fry season.

HM:
Oh, milkfish fry season.
RD:
Yes, because you need murky waters [to catch fish fry]. If it’s murky like that there’s a lot of milkfish stranded. So we wade in salt water all day, so it itches in the crotch and our waists.

HM:
Oh, itchy?

RD:
Yes.

HM:
Oh, because you wade in the water?

RD:
Yes, because we wade in salt water.

HM:
Salt water?

RD:
Yes, so it chaffs and itched in the crotch and inner thighs. I too get itchy and chaffed in the crotch when I wade for milkfish fry.

[audience laughs]

HM:
Then what about those cramps and paralysis?

RD:
About cramps, we do get it because we handle a lot of ice to preserve fish, so I get cramps. Maybe others don’t.

HM:
What about paralysis?

RD:
There’s no paralysis. I never get paralyzed.

HM:
They said someone was paralyzed?

RD:
Yes, Ibu Juhra Lombonaung, I did see that she was paralyzed, but it was the season for sikumenyak [sic, chikungunya] disease.

HM:
Oh, sikumenyak.

[audience laughs]

RD:
Yes, everyone from Bitung, from Manado, Ratatotok, Buyat, all got sikumenyak disease.

HM:
Yes, there’s actually no paralysis, just one or two days?

RD:
Yes, true. Ibu Juhra got it for one month, just laid down and couldn’t walk.

HM:
Because of chikungunya?

RD:
Yes.

HM:
Oh, I see.

RD:
But now she’s all healthy, that they could all come here and walk just fine, Ibu Juhra, yes?

HM:
Ibu, has there been a lot of people coming to Desa Buyat, all making a fuss about pollution in Buyat? There were journalists, NGO people, have you spoken to journalists?

RD:
I have.

HM:
And then what about that interview with those guys?
RD:
Yes, I [was] interviewed.

HM:
What did you say?

RD:
They asked if there are still a lot of fish on the beach. If we are interviewed by them, they would not put [the interview] in newpapers, they don’t show it on television. But if it is their people who speak, they show it on television and write it in newspapers. So I have been intreviewed by journalists.

[audience laughs]

HM:
Bagaimana itu kejadian Ibu Rahima minta manangis-manangis di depan bagaimana itu?

RD:
Oh, there were doctors, all doctors, specialists, came. Aryanti Baramuli brought them all. So there were people, the community members who’s sick must be taken to be treated. So I took my children who had coughs. Then the doctor examined and he said there was a severe swelling right here. Then I asked, ”what is it, Doctor?” ”Oh” he said, ”this is a lump”. So after the doctor examined I took my children home. The doctor had prescribed some medicine. When we returned home, the journalist had asked [me] to have an interview. ”Ibu, may we interview you.” I said, ”you may.” So the journalist asked, why not [unclear]. ”Well, you were not paying attention, Ibu, because your child has had the lumps, and those lumps were not because he caughed, it appeared because his [something] was not flowing, so it appeared there. In short, the journalist said, ”may we interview you?” I said, ”Yes, Sir.” Then he said, ”could you sob a little while we interview you, Ma’am, okay? It’s alright.” That’s what the journalist told me. But I did not cry, what for, it’s just…

HM:
Oh, we thought you cried?

RD:
Well, I didn’t cry.

HM:
So you didn’t cry?

RD:
Right. The journalist didn’t just say ”cry,” but, ”sob a little while being interview, it’s alright.”

HM:
Oh, we thought you cried?

RD:
No, I didn’t cry.

HM:
Yes, thank you, Your Honor.

OS:
We continue. You said earlier that your child was sick, right?

RD:
Yes, in the neck.

OS:
And then was treated by that doctor?

RD:
Yes, when our doctor returned the following day, I took her to Doctor Sandra at the Ratatotok Puskesmas [Community Health Clinic]. 

OS:
Yes, continue.

RD:
So Doctor Sandra felt it and she said, ”it’s not a lump, Ibu, don’t be afraid, we’ll give you medicine.” Doctor Sandra said, ”give the medicine, drink it, and it will go away in one week.” 

OS:
Oh?

RD:
My child is here now, if you want to check it, he came with me here.

OS:
Oh, I see. So now he’s healthy already?

RD:
Yes, his [swelling] had disappeared…

OS:
It disappeared right away after you went to see Doctor Sandra?

RD:
Yes.

OS:
Is your family, including your children, also eat fish?

RD:
Yes, all eat fish.

OS:
So have anyone had swellings, perhaps you or your husband?

 [recording stops]

OS:
You said earlier that your husband is a fisherman?

RD:
Yes.

OS:
Now, there’s a lot of fish in Buyat Bay?

RD:
Yes, when it’s the season there’s a lot, Ma’am.

OS:
Alright. Have you… did you know that there was a fishing contest once held?

RD: 
The was.

OS: 
Oh, when was that?

RD: 
In November 2004 and in April 2005.

OS:
Oh, was there a lot caught?

RD: 
In the first one 300 kilos. The second 400 kilos.

OS:
Oh, and you at that time, during the fishing contest, were you there… did you see or…

RD:
Yes, because I was the organizing committee member. Whoever brought fish I checked and weighed right away.

OS:
Oh, so then you checked all the fish caught?

RD: 
Yes.

OS:
To be scored?

RD:
Yes.

OS: 
Were there any lumpy fish?

RD:
None.

OS:
Oh, so there was none. How long did the fishing go on, from what time until what time?

RD:
From 7 until 11.

OS: 
Oh, incredible! There was a lot of participants, right?

RD:
Around… I can’t remember it anymore, Ma’am.

OS:
Oh, you don’t remember it anymore. Alright Witness, you said that in Desa Buyat… that’s where you live, right? In that village, or in Buyat Pantai, has there been a lot of visitors who came, or other people, or people from outside of the region, Buyat Pantai? Do you know of any?
RD:
Pardon, Ma’am?

OS:
Have there been visitors whose names weren’t local, from Buyat Pantai?

RD:
Yes.

OS: 
Was there a lot or...

RD:
Yes.

OS:
Besides Ariyanti Baramuli perhaps, you mentioned there were doctors.

RD: 
A lot. At that time the Minister of the Environment came, the Department of Health Minister… So there were a lot of people who came from outside the village with NGOs.

OS: 
NGOs?

RD: 
Yes?

OS:
Do you know the person named Doctor Rignolda Jamaluddin?

RD: 
Yes, I know.

OS: 
Oh, you know.

RD:
Yes.

OS:
Did he often come visit your house or Buyat Pantai?

RD:
Always, he always comes to Pantai Buyat.

OS: 
Oh, so when he comes to Pantai Buyat, to whose house, your house?

RD: 
Pak Mansur’s.

OS: 
Oh, to Mansur’s house?

RD:
Yes.

OS: 
What is it, to your knowledge, in Mansur’s house… what activity is going on there, so that Doctor Rignolda comes to Mansur’s house?

RD:
There’s a meeting.

PP1:
Interruption Panel, perhaps this is beyond the substance of this case. If we’re insinuating someone, then perhaps that person should be made as the Defendant.

OS: 
Well, this is fact, Sir.

PP1: 
So true, even if it’s a fact, but this is not the substance. That means we would be heading to sentence [sic] somone…

J III:
Hold on, hold on. Perhaps it’s like this. Maybe you think it’s not a substance, and the Legal Counsel thinks otherwise, we will choose later which one will be the substance to be used as consideration, and I ask so that we do not force it to someone, like that.

OS: 
Sir, we’re only trying to ask as far as the Witness knows, because the Witness has said that she knows Rignolda.

RD:
Yes.

OS:
Then, what activity was held at Mansur’s house, do you know Witness? Did you go to Mansur’s house? 

RD:
Yes.

OS: 
Or you took part so you know?

RD: 
Yes, because I used to come to Pak Mansur’s meetings often.

OS:
Oh, so...

RD: 
So I attended the meetings.

OS: 
What was discussed there?

RD:
They said, Pak Mansur with Rignolda said, that the community must be one voice.

OS: 
One voice to what?

RD: 
Meaning if [the community] wants to move, we must all agree.

OS: 
Same voice, huh?

RD: 
Yes, so we would want to move from Pantai Buyat, and then we still held meetings about moving, Pak Mansur said move to Toli-toli. 

OS:
Move to Toli-toli?

RD:
Yes.

OS: 
Then, why did [he] want to move to Toli-toli? What’s going on?

RD:
Because they said this place is no longer fit to live in, because Buyat Bay is polluted.

OS:
Oh.

RD: 
So we come [there] moving, looking to eat healthy fish and clean air. 

OS: 
To Toli-toli, yes?

RD:
Yes.

OS: 
So it was that NGO who said that, among others Doctor Rignolda and Mansur, right?

RD: 
Yes, because I attended the meeting there Sir, er, Ma’am.

OS:
If it was said that the community must move, right… did the village government, yes, the vollage government, the Village Chiefs, or the Subdistrict Administrator advised to move to Toli-toli or wherever, because, well, it was said that it has been polluted, there’s a ban? Was there an invitation for that?

RD: 
Not from the government.

OS: 
Oh, I see. Was there a ban from the local government, be it on the village level or even the central government to ban catching of fish and eating of fish caught in Buyat Bay?

RD: 
Well, there was no such ban.

OS:
And then you said earlier that your husband is a fisherman. Where is the catch sold, Witness?

RD: 
Sold in Ratatotok and in Buyat Kampung.

OS:
Oh, now, do they eat that fish?

RD:
Yes.

OS: 
Oh, so no one came to you and said, ”ay, after eating your fish our stomach got cramps, do you know why?”

RD:
Never.

OS: 
Oh, I see. So the people, you said from Buyat Kampung and Ratatotok, still bought fish from here?

RD:
Yes, to this day.

OS:
To this day?

RD:
Yes.

OS:
During fish season, does your income exceed what you usually get? 

RD:
During the white fish season, Ma’am, it is often that in one week my husband would get 5 million.

OS: 
Oh my, that’s a lot!

RD:
Yes.

OS:
When it is the season?

RD
Yes.

OS:
Oh I see. So then, are you able to send your children to school, Ma’am?

RD:
Yes. My eldest child is now in Senior High School, third grade.

OS: 
Where?

RD:
In Manado, in Bailang.

OS:
Oh, so do you pay for your children from your husband’s catch as a fisherman in Buyat Pantai Bay [sic]?

RD: 
Yes.

OS:
Oh, so there’s improvement, yes?

RD: 
Yes.

OS: 
Improvement of livelihood.

RD:
Yes.

OS: 
Was there… you said… we repeat. You said there was an offer to [move to] Toli-Toli, but did you want to go to Toli-toli?

RD:
At that time, after the meeting, Pak Mansur said ”we are all going.” He said all of us will be given keys to new houses, the houses are provided. What fisherman will give their livelihood? So I asked, ”what are we to do with our livelihoods?” ”Just sell it, because you’ll be given new clothes there, leave your old clothes in Pantai Buyat.”

OS:
But you did not agree?

RD:
Right.

OS: 
Were there any other offers, perhaps to Dominanga maybe?

RD:
I did not follow to Dominanga, because at that time they asked me to sign on a Rp.6000 seal.

OS: 
Oh, to sign what?

RD: 
As I recall, no longer… but I only saw the paper that they brought, I said, ”Hold on, I don’t want to sign just yet.” Since then I no longer took part in meetings with Pak Mansur. I took myself out. 

OS: 
Alright, now surely the women have their own activities. What are the sports or women social activities there? The more prominent ones, what sports do women engage in?

RD: 
Over there the women play volley ball, often football [soccer]. 

OS:
Wow, football!

RD: 
Yes, there’s football [and] dangdut for the women.

J III:
Dangdut football.

[audience laughs]

OS: 
So now what we want to ask, did all Buyat Pantai residents, the women, all played volley ball?

RD:
Others. [sic]

OS: 
The others?

RD: 
Yes.

OS: 
Did any of these women, who are said to be sick or paralyzed, play volley ball [while suffering] headaches?

RD: 
Yes, there were women who, when journalists came, they say they had cramps, headaches, and after the journalists were gone, they would play volley ball behind the kindergarten.

OS: 
You know that?

RD: 
Yes, because they play with us, ma’am, there were several.

OS: 
What were their names?

RD: 
There was Ibu Mia, Ibu Anung, Tante Yul has got a lot, with Min, Ibah, she is my neighbor.
OS: 
Oh, so they are the ones who had ’cramps’?

RD: 
Yes, when the journalists are around they have cramps.

J III:
Finished?

OS:
Enough. Oh, there’s more…

PS: 
I have one more question, Your Honor, not too long. We’ll just continue with one more question, Witness. You said earlier that those people [who later moved] to Dominanga were saying that they wanted to move to Dominanga from Buyat because Buyat Bay is polluted. Butt hen you also said that nowadays those who had moved to Dominanga returned to catch fish. I mean, I take it as they are looking for fish in Buyat Bay. It looks quite contradictory, if it is polluted why do they look for fish there? What did you hear about this? What do they talk about? If it is polluted and people have to be afraid to fish, then why come all the way from Dominanga to look for fish there? What have you heard about this?

RD:
Exactly that. I asked them, ”why are you looking here? You get fish from Buyat here and eat it, all have been contaminated by mercury.”

PS:
Yes.

RD: 
Then they go, ”ah, don’t be like that, we only come looking for fish.” Then I say, ”if you come from Dominanga, also bring the water and the fish from Dominanga, because the water here contains arsenic and the fish has mercury.” So they say, ”don’t be like that. It’s tough enough for us to fish here.” That’s what they say.

PS:
You heard that dialogue yourself?

RD:
Yes, my in-law was the one...

PS:
You asked them yourself, why return here, there’s a lot of arsenic water here, the sea water is [contaminated] with mercury, why come here… like that?

RD:
Yes, they said it was the past, do no bring it all back.

PS:
Oh, that’s how it is, huh?

[audience cheers]

PS:
Thank you, Your Honor. I’m being consistent… one question.

J III:
Finished?

LMPP:
We’re done, Your Honor.

PP2: 
Alright, thank you. We’ll continue the questioning, alright Witness?

RD:
Yes.

PP2:
You know PT NMR, right?

RD:
Yes.

PP2:
Where is PT NMR?

RD: 
In Messel.

PP2:
In Messel. Where is Messel?

RD: 
Down there in Minahasa Selatan.

PP2: 
Oh, what subdistrict is it?

RD: 
Ratatotok.

PP2:
Ratatotok. What does PT NMR do there?

RD: 
They work the mines.

PP2: 
Work the mines. What mine?

RD: 
Gold mine.

PP2:
Gold mine. Alright, Witness, you know that PT NMR is there, since when was PT NMR there?

RD: 
I no longer remember. I only know that the production [began] in 2000, uh… in 1996.

PP2:
In 1996, [you] remember when the production began. Why do you remember that it was only in 1996 that production [began]. Are there things that made you remember, Ma’am?

RD: 
In 1994 and 1996 it was still survey.

PP2:
Oh, really?

RD:
Yes. Road construction. Surveys, 1994 until 1995.

PP2: 
Did you know that PT NMR also placed its waste in Buyat Bay?

RD:
Yes, I know.

PP2: 
You know?

RD: 
Yes.

PP2: 
Before PT NMR placed its tailings in Buyat, were people ever informed that PT NMR will be disposing or placing its waste in Buyat Bay? Was there ever?

RD: 
There was a meeting in Pantai Buyat.

PP2:
There was a meeting in Pantai Buyat. Who spoke from PT NMR?

RD:
I don’t know, because it was Pak Tri at that time.

PP2: 
Were you present at that time?

RD: 
I was selling fish at that time.

PP2: 
Oh, you were not present at that time. So you don’t know what was discussed in that socialization [activity]?

RD: 
I didn’t hear because I was selling fish at…

PP2:
When was that, what year?

RD: 
It was almost production.

PP2: 
It was almost production, huh?

RD:
Yes.

PP2:
Now, how did you know that PT NMR was placing its waste in Buyat Bay?

RD: 
From the beach, into the sea, right?

PP2:
Well, how did you know? Was it because there was equipment being installed there?

RD: 
I saw pipes.

PP2: 
[You] saw pipes, saw pipes on the beach. Were you able to see the pipes directly?

RD: 
Yes, from the coast. Unless it’s in the middle of the sea, could no longer see it. Only from the coast, [I could] see the choke station.

PP2: 
You could see the choke station too, you could?

RD: 
Yes.

PP2: 
Ma’am, have you ever seen that there was a leak?

RD: 
[I] have.

PP2: 
[You] have. What year was that, Ma’am?

RD: 
I don’t remember the year, but I did see there. Their pipe connection, the bolts were loose, so it was blocked.

PP2:
Did you check the bolts?

RD: 
I did not see, they were were putting the bolts in.
PP2:
Oh, so you knew when it was fixed, right?

RD: 
Yes.

PP2: 
But the cause… what came out of there, Ma’am?

RD: 
Waste.

PP2:
Waste. What did it look like?

RD: 
Like an orange slurry.

PP2:
Orange. And then Ma’am, you spoke earlier about the lives of your friends, maybe your sisters/relatives, who used to be your neighbors [that are now] in Dominanga.

RD: 
Yes.

PP2: 
Have you been to Dominanga?

RD:
My in-law was just [there] on…

PP2: 
What I’m asking, have you been to Dominanga? 

RD: 
I never been.

PP2: 
Never been, yes?

RD:
Right.

PP2: 
Now… then you also stated in response to the Counsel’s question that Juhra was paralyzed because of her chikungunya?

RD: 
Yes.

PP2: 
How did you know that she contracted chikungunya?

RD: 
Because at that time it was the season for chikungunya disease.

PP2: 
Is that so?

RD:
Yes.

PP2:
Because it was chikungunya season, it means she suffered from chikungunya?

RD: 
Yes, because the beach is where you contract chikungunya disease.

PP2: 
So you didn’t, didn’t hear that from the doctor or the expert on the disease, right Ma’am?

RD:
Right.


PP2:
That was just, that was just your own conclusion.

RD:
Yes.

PP2:
Alright. Then, Ma’am, is there any other company, mining company that places its waste in Buyat Bay, or not?

RD:
None.

PP2:
Besides PT NMR?

RD:
None.

PP2: 
None. That’s it, we hand it to our colleague.

PP4:
You said there was a fishing contest, right?

RD:
Yes.

PP4: 
Yes. In November 2004 and April 2005.

RD:
Yes.

PP4:
Do you know when PT NMR stopped operations, meaning shut down?

RD: 
I don’t know.

PP4:
Don’t know, huh?

RD:
Right.

PP4:
Then you also said that there was a leak in the pipe, that the bolt went loose so it discharged waste. Where did that happen, Ma’am, the pipe on land or the pipa in the sea?

RD:
On land, at the choke station there.

PP4:
Oh yeah? How many times did the leak happen, Ma’am?

RD:
Once.

PP4:
Once. Have you heard, Did you ever hear that the sea pipe leaked in the sea?

RD: 
I didn’t hear about that.

PP4: 
Yes, anough Your Honors.

J III:
We invite the Defendant.
RBN Comments
RBN:
Thank you Your Honor.

HS:
Terima kasih Yang Mulia.

RBN:
I accept the Witnesses testimony and its entirely.
HS: 
Saya terima kesaksian dari Saksi secara keseluruhan.

RBN:
It so obvious that a few individual exploit the community for the own purposes both people which stay and both people which moved had been manipulated.

HS:
Tampak bahwa beberapa individu telah mengeksploitasi masyarakat untuk tujuan kepentingan pribadi mereka, baik masyarakat yang tetap tinggal maupun yang telah pindah di manipulasi oleh mereka.

RBN:
Thank you.

HS:
Terima Kasih.
J III:
Thank you, Ma’am. Yes, that would be enough. Thank you for your testimony.

RD:
Yes.

J III:
You may exit out the back.

RD:
Yes, Thank you.

J III: 
Photocopy the ID card.

RD:
Assalamu’alaikum.

J III:
Wa’alaikum salam.

LMPP:
Greet the Prosecutors too.

[The WItness shakes hands with the Panel of Judges, the Prosecutors, the Legal Counsel and the Defendant]

[audience laughs]

J III:
Please come forward. So we have finished with the Witnesses for today, yes. Please. We have heard four more witnesses from the Defendant. It’s been quite tiring, starting from 9:00, break until 13:30 and today we have examined 4 witnesses. Next it will still be the opportunity for the Legal Counsel of the Defendant to… are there still witnesses to be presented? So I think next week again, uh, next Friday we will continue witness examination, still from the Defendant. So now it is 12 May, that means it would be on the 19th, yes? And then it will be a national holiday, so the 19th will be our last hearing [for this month]. So later, maybe next Friday, we will go into recess, yes? So we will give the opportunity to the Legal Counsel of the Defendant, or from the Defendant to present his other witnesses whom we have not heard yet. That should be clear, yes?

LMPP:
Yes, Your Honor.

J III: 
So on the 19th, the court is adjourned until the 19th to give the opportunity for the Legal Counsel of the Defendant and the Defendant to present his witnesses. Court is adjourned.

[strikes gavel]
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[The Panel of Judges enter the court room. The press is given an opportunity to take photographs].

J III:
Okay. Court Session of Criminal Case Number 284/Ordinary Crime/2005 against Defendants PT NMR and Richard Bruce Ness is in session and open to public.

[Judge strikes gavel]
J III:
Sir, please sit in the front. We ask the Defendant, are you in good health today?

RBN:
Insya Allah [God Willing].

J III:
Healthy, yes? We can continue, yes? We ask the Legal Counsel of the Defendant, are there Witnesses to be heard today?

LMPP:
Yes, thank you, Your Honor. We brought four witnesses today, and we ask that they be examined.

J III:
I see. So witnesses will be examined one by one. Other witnesses shall remain outside the courtroom, okay?

LMPP:
Thank you.

J III:
Alright, so we’ll be continuing witness examination, okay Prosecutors? Would you go back to your seat? Please call in the first Witness to be heard today. 

LMPP:
Thank you, Your Honor. Mister Haji Dahlan, please enter the courtroom. In the meantime, the other [witnesses] shall remain outside the courtroom. Thank you.

J III:
Have a seat. Your complete name… got your ID card, yes, so we can register it completely, okay? Name, Haji Dahlan Ibrahim; born in Ratatotok, 8 May 1947; address, Jaga I Ratatotok Timur [East Ratatotok], Subdistrict of Ratatotok, District of Minahasa Selatan [South Minahasa]; religion, Islam; occupation, village chief; like that, yeah? So you will be heard today as a witness, but beforehand you will be sworn in according to your professed religion, which is Islam. Are you willing?
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Haji Dahlan Ibrahim
DHL:
I’m willing.

J III:
Please rise to be sworn in. Please stand up. Let me spell out the oath, okay? Follow the words, okay?

DHL:
Yes.

[Witness pronounces the oath]

J III:
Witness, how long have you lived in Ratatotok?

DHL:
I was born in Ratatotok.

J III:
Yes, like in your ID, born in Ratatotok. Where exactly in Ratatotok? 

DHL:
In Ratatotok Timur, on the coast.

J III:
Isn’t there… um… so there’s Kampung Buyat, yes? There’s Buyat Pante, Pantai Buyat [Buyat Beach]. Where do you live, Witness?

DHL:
I live in Jaga I, Pantai Lakban [Lakban Beach], the one past Pantai Buyat, Jaga VI.

J III:
Oh, so Jaga VI, yes? Lakban, a bit over here, yes??

DHL:
Yes.

J III:
A bit to the left, yes? The beach is on the right, yes?

DHL:
Yes.

J III:
Oh, I see. What is your profession, your occupation?

DHL:
My current occupation, I am the Village Chief of Ratatotok Timur. 

J III:
No… I mean, since when have you been the Village Chief, since when?

DHL:
1997.

J III:
1997. Before that, your occupation… how did you earn your living?

DHL:
I was a fisherman when I was young.

J III:
A fisherman huh?

DHL:
Then I worked as a dock coolie, and then I acquired a fishing boat.

J III:
You have a fishing boat?

DHL:
Cakalang [Tuna].

J III:
To this day do you still... uh, besides being a Village Chief, are you still a fisherman or have you quit since you became the Village Chief perhaps?

DHL:
I am now an entrepreneur of…

J III:
Is that so?

DHL:
... fishing boats.

J III:
Fishing boats, huh?

DHL:
So the fishing boat[s?], I am the owner, I no longer go out to sea but my staff do.

J III:
Where does your boat usually operate? In which area?

DHL:
My boat…

J III:
Up to how many miles from Lakban?

DHL:
My fishing boat goes as far as five miles, ten miles.

J III:
That far, huh?

DHL:
Yes.

J III:
How’s the catch?

DHL:
These days actually, because it is not the season therefore the catch is lacking.

J III:
That’s how it is, huh? So there are seasons too, yes? 

DHL
Yes.

J III:
For as long as you have been a fisherman, or now that you’re a boat owner, have you ever found fish with lumps, y’know, with lumps?

DHL:
While I was a fisherman, ever since I was young, I never found fish with lumps.

J III:
Or you heard from other fellow fishermen perhaps that there are strange fish out there; there are lumps on the fish?

DHL:
Only that there’s this issue on Pantai Lakban there. They say they saw fish with lumps. I don’t…

J III:
So you didn’t see. In Lakban where do [they] get their drinking water from, the source of water for drinking or cooking, y’know?

DHL:
It is delivered by a tank filled with water from PT NMR.

J III:
Since what year was that… the water tanks, those water tanks were delivered?

DHL:
If I’m not mistaken since 2003.

J III:
I see. Before that, where did the people get their potable water? Where was the water taken from? Did they make wells or use seawater, or river water? How did they do it?

DHL:
Before there was all that business of trucking water, there was tap water piped by the PAM [Regional Water Utility] that they piped from Buyat, Kampung Buyat to Lakban area.

J III:
Doesn’t anyone in that area dig into the ground like they do it in other places to make wells, behind each house there’s a well, or elsewhere, y’know?

DHL:
Actually down there in Pantai Lakban it can’t be done, because they have seawater in front and then behind it is an estuary, so…

J III:
Oh, I see. So it tastes rather briny because there’s intrusion from seawater, right?

DHL:
Yes.

J III:
Meaning, seems like it’s not potable, right?

DHL:
Yes, rather briny.
J III:
And then there were issues, right? And then was there a ban from the government against fishing there?

DHL:
No.

J III:
I mean like, if the fish is eaten it could cause, for example, could damage health… or the water too… ”do not use well water because it is polluted” and so forth. Did the Camat or Bupati [Subdistrict or District Administrators] or whoever issue an advisory to the community there to protect the community? Have they?

DHL:
From Bupati or Camat down to Village Chiefs, Hamlet Chiefs, there had never been such a notice to ban them eating the fish or drinking the water.

J III:
So there was never, right?

DHL:
Never.

J III:
But after all that fuss the other day, how did you fare as a fisherman? Of course you sell some of your catch, you can’t eat it all, right? So then how did the buyers react hearing all the fuss about fish being polluted? Did they still want to buy it?

DHL:
Around Ratatotok, Kotabunan and Belang Subdistricts, they still didn’t mind eating [the fish]. It’s just that when we happen to catch more fish and we take it to the market, the local market would refuse it then because of all the [alleged] issues about the fish in Ratatotok, Belang and Kotabunan. 

J III:
So people did not want to buy, and then what about you yourself? You got your catch; did you have to throw out all that catch? Who knows if it’s true that the fish is dangerous because it was already polluted? Did you dare to eat the fish also?

DHL:
Me, I ate [the fish], Sir, all my family and the community ate [the fish].

J III:
What were the visible effects of eating that fish [that you observed] in your family? Well, because of this [alleged] issue, right, the fish could not be sold, more so if it was from Buyat Bay, right? 

DHL:
Yes.

J III:
Then you had to eat most of [the fish] yourself, right? So then, was there any ill effects after eating [the fish] that your family experienced, or that you heard from you neighbors who also ate the fish from...

DHL:
As for eating fish from our area, Sir, to this day no one in the community ever complained or had any ill effects or anything strange. None, Sir.

J III:
I see. You said earlier that you are originally from Ratatotok, right? But there are also people living in Pantai Buyat and around there who came from Bitung, you know that right, from Bitung? But you yourself are originally from there, not an arrival from Bitung, right? Did you know that your neighbors from Bitung had lumps on parts of their bodies? That also became an issue, right? Like, parts of their body, there’s a lump on the neck, on the back… do you know anything about that?

DHL:
True, there was such an issue in Pantai Buyat or Lakban. There were issues, but as we see it, those illnesses in coastal regions – there were rashes, lumps, and the usual – those have been there since before the company was there, such illnesses, Sir.

J III:
How come you know all that? How come you know it’s been there since before the company [arrived]? Do you actually… well, you were born in Ratatotok, true, there’s a Puskesmas [Community Clinic] there. Did you observe people seeking treatment, before there was PT NMR, at the Puskesmas, those lumps, or did you know that yourself or [did you] hear other people’s stories?

DHL:
The Puskesmas was built in year… what year was it, the one in Ratatotok? And then there were people with rashes or we saw them people going to the clinic [Puskesmas] in Ratatotok, but I did not see any lumps being treated there. I did not.

J III:
You did not see, huh?

DHL:
Right.

J III:
No, it’s just that you said earlier, before there was PT NMR company, the were people there who already had lumps. So now regarding this matter, you know this yourself, have you seen before there was PT NMR that people have experienced such illnesses, or you heard stories?

DHL:
Actually, around Ratatotok, Sir, myself I know of someone in Ratatotok II, my neighbor, before there was PT NMR, he already had a lump. That’s in Ratatotok II, his name is Khairudin.

J III:
Oh, really?

DHL:
… Kolongdam.

J III:
Oh, I see.

DHL:
… to this day, if you want to see… all over his body…

J III:
Oh, is that so?

DHL:
But that’s since he was little.

J III:
So not just in Buyat Bay that there are people who have had lumps, but near there too, in Ratatotok which one was it?

DHL:
Ratatotok II.

J III:
There are also people with similar condition?

DHL:
Yes.

J III:
Where are you the Village Chief, in what area? In Lakban there, currently? 

DHL:
Yes, that is my territory, in Jaga VI.

J III:
Jaga VI yes? Are you aware that some in the community in Pantai Buyat evacuated or left their place, moved to some place? Do you know?

DHL:
I know, Sir.

J III:
Where did they move?

DHL:
Dominanga.

J III:
Was that on their own will, or encouraged by the Government, or what?

DHL:
That, according to them, was on their own will, Sir.

J III:
To your knowledge, what encouraged them to move from Pantai Buyat on their own will?

DHL:
Allegedly that in Pantai Buyat the fish can no longer be eaten, they could no longer get fish, so they moved.

J III:
Hm, so that’s why, huh?

DHL:
Yes.

J III:
How long have they been in Dominanga now?

DHL:
If I’m not mistaken it’s been more than one year now.

J III:
One.

DHL:
Because they moved on the 25th of June.

J III:
I see. So [they] moved, huh? Did you see any change in their lives? Meaning, their health has now improved, their livelihoods improved and so forth. What did you see? Have you been to Dominanga? 

DHL:
I never been [there].

J III:
Never been.

DHL:
I only passed through.

J III:
Passed through, yes. How is life there? Is it better, or how was it as you saw it?

DHL:
I saw in 2005, I happened to be passing that place. My wife happens to be in Gorontalo so I often had to pass that place. And then in January 2006, if I’m not mistaken…

LMPP:
Can’t hear you, Sir.

J III:
Oh, it’s inaudible, put the mic closer, we’re writing it down, yes? So we can hear it clearly… not too fast, like the Legal Counsel said. Yes, please go on.

DHL:
So I stopped by in front of that place. I saw it, it’s actually not fit for fishermen to live there, because it’s in the hills. And then in that place, it’s swampy along the road. So I thought it’s not fit for fishermen…

J III:
Or had the government offered another place? Okay, so maybe there was pollution there… but did the government offer another place for them to live?

DHL:
Actually, the Provincial Government had offered them people to move to Patengesan, in South Minahasa. They have prepared the location ready to be built up. But at that time, before they moved they were offered [the place], but them people didn’t want to, they said, don’t want to be in Minahasa. That was their response.

J III:
Didn’t want to go to Minahasa, huh? But Buyat Pantai is [in] Minahasa too, right, in Minahasa, yes?

DHL:
Yes.

J III:
But didn’t want to be in Minahasa, like that, huh? While you were the Village Chief did anyone ever wanted to come back to Pantai Buyat after it became apparent that it was better in Pantai Buyat? Anyone reported to you as the Village Chief like ”we’re coming back again” and so forth? Any such thing?

DHL:
Someone did move back from there… um, actually didn’t move but them people came saying they still had family in… um, there were still 23 families. They said they came to look for fish, to fish there.

J III:
Oh, so there were those who’d asked to be moved to Dominanga but still looked for fish in Buyat Bay too?

DHL:
Yes, they came from Dominanga, came to look for fish to Pantai Lakban there.

J III:
Oh, I see. So there are those still looking there even… so that means that the fish population seems to be greater in Pantai Lakban, in Buyat Bay, rather than in Dominanga, like that? They’re fishermen, right?

DHL:
Yes.

J III:
[If they were] moved they should’ve become fishermen again, and the location of course did not have to be too far from the sea, maybe on the beach in Dominanga, it’s got a beach too, right? The other day a witness I examined said that Dominanga is also near the sea. Then why all of a sudden they’re not looking for fish in Dominanga, but some of them even come to fish to Lakban, to Pantai Buyat or Buyat Pantai? Why? 

DHL:
Well, they say that Dominanga is close to the coast but they happen to live in the hills. So to go down there, more or less, it’s more than 1 kilo [meters] away to go down to the beach.
J III:
Oh, like that huh?

DHL:
If they go up again they have to climb back. 

J III:
Hm.

DHL:
So I think it’s quite hard for fishermen people.

J III:
Like that, huh?

DHL:
Yes.

J III:
Quite tough, huh? Buyat Bay, or Pantai Buyat, is actually closer to the sea than Dominanga.

J II:
Witness, okay, you are a Village Chief, right?

DHL:
Yes.

J II:
You explained earlier that the water, ever since PT NMR was there, was supplied by PT NMR. My first question: before PT NMR was there and before the water was supplied by PT NMR, where did the water that they consumed originated, or where did it came from? 

DHL:
Them people took it from Buyat River.

J II:
From Buyat River.

DHL:
So it is in Buyat River where them people get the water.

J II:
How did they do it? 

DHL:
They use all kinds of methods. Some dig wells, but the depth maybe is only 25 centimeters, but people can still get [water] from there… 

J II:
So it is only temporary, right, not permanent? 

DHL:
Yes.

J II:
Alright. As the Village Chief you live in Hamlet VI, yes?

DHL:
Jaga I.

J II:
Oh, Jaga, yes, the term is Jaga, okay. Jaga I. The residents that you mentioned, those 23 families, they are in Jaga VI?

DHL:
Yes.

J II:
Is that right?

DHL:
Yes.

J II:
Did you often visit Jaga VI in your capacity as the Village Chief?

DHL:
Not too often really, but every week at least twice, or there was once when I went there twice in one day.

J II:
Alright. Next, I will ask while you were the Village Chief…

DHL:
Yes.

J II:
Have there been complaints from the community, especially in neighborhood VI, to you in your capacity as the Village Chief, have there been complaints that they lodged with you?

DHL:
Them people never lodged complaints to the Government, but when the issue of rashes came to be, I told them to go seek treatment to Community Clinic. That was my advice to them.
J II:
That was your advice to the community?

DHL:
Yes.

J II:
Who complained of rashes?

DHL:
If anyone was sick, I said, any illness, I said, please go to Ratatotok Community Clinic.

J II:
And then did the community carry out your advice?

DHL:
Yes, to this day they go Ratatotok Community Clinic.

J II:
Were you aware of anyone who sought treatment outside of Ratatotok Community Clinic?

DHL:
That was before they moved to Dominanga.

J II:
Yes.

DHL:
A lot of them sought treatment to other places, to Kota Mobagu, Manado perhaps. I also heard some went to Jakarta. I only heard about that.

J II:
Did they?

DHL:
Yes.

J II:
As the Village Chief...
DHL:
Yes.

J II:
... you saw their daily lives. Did they have the means to go seek treatment on their own, be it to Manado or Jakarta?

DHL:
I think...

J II:
Meaning economic means. Were they capable to seek treatment, personally going to Manado or Jakarta?

DHL:
I think they cannot afford it economically. It happens that someone took them people. That’s what I heard, someone took them people for treatment.

J II:
Someone took them?

DHL:
Yes.

J II:
The people who took them, are they local people or from outside of Ratatotok?

DHL:
From what I heard, according to what people were saying, it was people from outside who took them.

J II:
Oh, from outside of Ratatotok. Can you be more specific, if you know it, what you saw directly?

DHL:
I didn’t see [them], Sir, because I never saw what people usually call NGOs, because whenever they come there they never report to the government, so…

J II:
Who, Sir, which ones?

DHL:
So I have heard people say that an NGO took them to hospitals in Manado, in Jakarta, anywhere they took them, but I did not see, only heard it.

J II:
So hearsay, yes?

DHL:
Yes.

J II:
If that was the case, did this rumor spread in the community, or only a certain people knew about it, the one or two who told you?

DHL:
Actually to say that it has spread in the community, a lot of people in Ratatotok already knew it… that someone took these people. It’s just that for the Government, we did not know them people, because them people never report to the government.

J II:
Yes, as the Village Chief, right?

DHL:
Yes.

J II:
After hearing about that you should have came down to the field and asked ”is it true that you sought treatment to Jakarta, and what were the results?” Did you do that, Witness?

DHL:
I did not do that. It’s just that it so happens that those people there, some of them are residents of Desa Buyat [Buyat Village], some of them in Lakban are residents of Desa Buyat. So those who were taken to Jakarta, I thought, they were not my residents, not my residents.

J II:
Oh, Buyat Village, huh?

DHL:
Yeah.

J II:
Alright. What about the river, does that come under your territory or no? The one you referred to earlier, from which they get their drinking water, digging holes along the riverbank, and then that was what they consumed? Does that come under your territory?

DHL:
My territory is bordered by that river, Buyat River is the border. So that is my territory from the borders for Ratatotok 2… 

J II:
Ok, Sir, I don’t know much about the field, so I’m not too clear on that yet, okay?

DHL:
Yes.

J II:
What I’m asking now, those 23 families that you mentioned, some of whom have moved to Dominanga…

DHL:
Yes.

J II:
Were they in your territory?

DHL:
Yes.

J II:
They were?

DHL:
Yes.

J II:
Oh, and the river, is it far from there or not?

DHL:
Close.

J II:
Is that river the border?

DHL:
The border.

J II:
So right there Sir… this… there, besides PT NMR, alright, are there those who operate gold mines manually [sic, artisan miners]?

DHL:
There’s a mine called community mining down in South Ratatotok. The area is close by, but it flows down to Ratatotok River.

J II:
Oh, so there’s Ratatotok River, then there’s Buyat River.

DHL:
Yes.

J IV:
Oh, I see. So this artisan mining, what is the disposal like, Sir? Where does the waste go?

DHL:
The waste, in the case of artisan mining, them people throw it anywhere they please.

J II:
So those artisan miners, are they in the middle of the forest or usually along the riverbanks, Sir?

DHL:
The ones there now are along the riverbanks.

J II:
Riverbanks. If that’s the case, what river is it, Sir? Along which river is the artisan mining? Is it Ratatotok River, or Buyat River?

DHL:
River… in the past, even before the company was there, Ratatotok River was their dump. So even to this day, Ratatotok is their dump. 

J II:
What about Buyat River? Is there artisan mining along Buyat River?

DHL:
To my recollection, there used to be a promo [?] unit operating near Buyat River.

J II:
Until when did they operate, Sir?

DHL:
Now… right now, I don’t see them no more, Sir. But now…

J II:
Yes, so they, to you recollection, until what year did they operate in Buyat River?

DHL:
I don’t remember that, Sir.

J II:
Don’t remember. And in Ratatotok River, do they still operate there until today?

DHL:
To this day, Sir.

J II:
Oh, I see.

J III:
There are from…

J IV:
Witness, okay… when PT NMR company was about to operate there in Ratatotok was there any form of opposition from the community back then? Or was there any objection from the community about the presence of PT NMR there?

DHL:
I remember at that time there wasn’t any. There was no opposition.

J IV:
None. And then, approximately how many years after PT NMR has been operating that issues appeared that this company committed pollution?

DHL:
I can’t remember that, Sir.

J IV:
Meaning it took a while until the issue appeared, the company had been working for some time, operating a mine or doing an activity until the issue of pollution came out, people had rashes…? 

DHL:
There was an issue at that time, Sir, [they] said there was pollution, but I don’t remember what year it came out, that’s the problem, I only heard about it…

J IV:
So you heard…

DHL:
There was an issue.

J IV:
I see. And then, at that time was there any measure or was there any action taken, or reprimands by the government against the company when these [alleged] issues came out? Especially locally, yes, in that community, especially the local government.

DHL:
From the government of Minahasa Selatan District down to Village Chiefs there was none. There was no action taken.

J IV:
It didn’t happen. So to your knowledge, the source of this issue that had affected some of the community there, that there was pollution, where did it come from, more or less, that there has been pollution in fact, that you saw?

DHL:
We did not see it in fact, Sir.

J IV:
So…

DHL:
There was only an issue that there was pollution on Pantai Lakban, but we didn’t know what the pollution looked like.

J IV:
Yes, so all this time some in the community said there was [pollution], while others said they did not see anything, right?

DHL:
Yes.

J IV:
And then, Sir… or… in general I see that in Pantai Buyat, the community in Pantai Buyat, especially maybe in Ratatotok, their livelihoods are generally speaking fishermen, yes?

DHL:
Yes.

J IV:
What I’m asking, directly, or personally in your case as a fisherman, yes, as a fisherman… with the presence of PT NMR, did the fish population or certain types of fish depleted to your knowledge?

DHL:
For us in Ratatotok, or around the mine…

J IV:
Yes?

DHL:
We did not see that there was depletion or that there was…

J IV:
So before and after the company the fish population was just the usual?

DHL:
Yes.

J IV:
Yes, to this day?

DHL:
To this day.

J IV:
To this day. And then, you said that you already have a boat. Since when? 

DHL:
I have had a boat since 1990.

J IV:
Since 1990 until now. And then where do you sell your catch?

DHL:
I sell it to a company in Bitung.

J IV:
So you sell it to a company in Bitung?

DHL:
Bitung.

J IV:
To your knowledge, are there also foreign companies who directly deal with you?

DHL:
Pardon, Sir?

J IV:
You sell [your fish]… are there foreign companies who buy your catch?

DHL:
If…

J IV:
… to your knowledge.

DHL:
In our case, we’d take the fish only to existing companies, such as fish processing plants. We take it there, to Bitung.

J IV:
Oh, so [you] take it to Bitung, yes?

DHL:
Yes.

J IV:
To big companies. And then, while PT NMR was in operation was there ever a rejection by these companies that your fish is no longer healthy or not fresh? That it contained arsenic or mercury?

DHL:
Well indeed in 2004, if I recall, Sir, there was this issue, and it was the local market who didn’t accept the fish from Belang, Ratatotok there. The local markets, including those in Tomohon, Kawangkoan, Amurang. Those are local markets I am referring to. As for companies, they did not reject. 

J IV:
Never rejected. Could you mention what companies were your regular customers at that time?

DHL:
In Bitung there, if I take cakalang [tuna]…

J IV:
Yes.

DHL:
It’s Sari Cakalang [name of company].

J IV:
Sari Cakalang…

DHL:
Before there was Sari Cakalang I also took it to PN Perikanan, PERIKANI [government company].

J IV:
Yes…

DHL:
And then there’s PT DEHO. There are several of them, all companies that I supply. Because I sell it for cash, they never…

J IV:
So never…

DHL:
If…

J IV:
So there was never rejection by these companies, yes?

DHL:
Right.

J IV:
It only happened locally.

DHL:
… that rejected.

J IV:
Because of that issue?

DHL:
Yes, because of that issue, Sir. So actually in that one month a lot of fishermen in the area suffered losses, because when they took it to local companies, to local [markets], [the fish] was rejected.

J IV:
Yes.

DHL:
So then they took it to the companies, them people would take it but the price was below [the standard]. So it was not the standard. Tuna was usually bought for Rp. 7,500.-

J IV:
Yes.

DHL:
But when this issue came out, because the local [markets] did not accept it, they took it to the [big] companies, and were paid Rp.5,500.-

J IV:
Yes. My last question. With the presence of PT NMR in Buyat or Ratatotok, is there an added value or to the contrary a disadvantage, meaning benefits, I mean those that are felt by the community around the company?

DHL:
For fishermen, Sir, in 1990 I had one boat. Then when the company came, my son also had a boat. And then all my children now have pajeko [motor boat]. Now there are five pajekos in all. Five. All my children already own pajekos.

J IV:
Oh, is that  from assistance?

DHL:
No, that was from our own efforts.

J IV:
Oh, your own efforts. I meant, the added value or the benefits that are felt by the community with the presence of this company, is there any or no, or did it actually cause harm?

DHL:
You mean, more or less, to the fishermen, or their livelihoods maybe?

J IV:
Yes, to the fishermen or the community around there.

DHL:
For the community around there I think there are benefits, Sir.

J IV:
Benefits…

DHL:
Back then when we were landing the boats there was no pier to moor. When the company came, the company built a pier for fishing boats to moor, like pajeko. So it is down there in Lakban, but in front of where we are, on our beach, them people built one, more or less 100 meters [long]. And then they also built a fish action place there.

J IV:
So there are several benefits like you just mentioned, yes? Among others the pier, the fish auction site, and then…

DHL:
And then…

J IV:
Anything else?

DHL:
And then a lot of fishermen were given credit for outboard motors. And then they also built an HNSI [Indonesian Fishermen Union] office. That was a donation from PT NMR.

J IV:
To your knowledge, did this company provide credit that has burdened the community of benefited the community?

DHL:
I think benefited the community.

J IV:
Yes.

J III:
So it’s like this, before I ask other members [of the Panel] to examine, I would like to inform both the Legal Counsel and the Prosecutors that Mister Ferdinandus here has replaced Agus Budiarto. Actually I should have told you this from the beginning since he sat here, so that there would be no surprises that there’s a new face, you see. I think this has happened how many times now. Because Agus Budiarto has received his [Ministerial] Decree and will soon be transferred to South Kalimantan, you see. So this is now the permanent Panel, not a temporary substitute, to replace Agus Budiarto. So we’ll give an opportunity to another member [of the Panel] to…

J V:
Alright, Witness, there is a little bit more that we would like to ask you to clarify. You said that there was allegedly this issue about lumps on fish, yes? What I want to ask, that fish with the lumps, okay, in which sea was that caught?

DHL:
Hold on, I never saw any fish with lumps.

J V:
This is according to the issue that you said earlier, yes, there was an issue about fish with lumps.

DHL:
Yes.

J V:
To your knowledge, from what sea was that fish caught?

DHL:
According to them it was in Buyat Bay sea there, but it was only Pak Mansyur’s family who would often catch fish with lumps.

J V:
So a catch from Buyat Bay?

DHL:
Yes.

J V:
Alright. And then regarding the water used by the community, yes? Earlier you also said that with PT NMR presence, yes…

DHL:
Yeah.

J V:
… they were using the water provided by PT NMR, but before that they took the water from the river. With the water provided by PT NMR, did they continue to use the water from the river, or no longer?

DHL:
To this day people in… the community in Pantai Lakban, them people still bathe there, wash there, in Buyat River.

J V:
Still, huh?

DHL:
Still, to this day.

J V:
Even though the water has been provided by PT NMR.

DHL:
Yes.

J V:
But they still use the water from the well, the river, yes?

DHL:
Yes.

J V:
Alright. Thank you.

J III:
I think that would be about it from the Panel. We invite the Legal Counsel of the Defendant to ask questions.

HM:
Thank you, Your Honor. Witness, earlier you explained that you are the Village Chief of East Ratatotok, yes?

DHL:
Yes.

HM:
And then, how many villages are there in Ratatotok Subdistrict, Sir?

DHL:
Ratatotok subdistrict, nine villages.

HM:
What are the villages?

DHL:
Ratatotok 1, Ratatotok 2, East Ratatotok, South Ratatotok, and then Basaan 1, Basaan and Morea 1 and Morea 2, and then there’s Soyuan.

HM:
So East Ratatotok Village is one of the villages in Ratatotok Subdistrict, right Sir?

DHL:
Yes.

HM:
How many jagas [hamlets] are there, Sir?

DHL:
In East Ratatotok there are six jagas.

HM:
Six jagas. The one you explained earlier, Pantai Buyat or Lakban, is that a jaga in your territory Sir, yes? Yes?

DHL:
Yes.

HM:
How many jagas in the village, Sir?

DHL:
Six jagas.

HM:
Six jaga. And then we would like to ask the Witness, the explanation you provided in response to the Panel’s question… was there a visit or a reprimand from the government after there were reports of pollution? You explained there was no reprimand from the District Government, right?

DHL:
Yes.

HM:
Was there a reprimand from the Provincial Government or no?

DHL:
None.

HM:
None. Central Government?

DHL:
Back then what us people saw, what we saw, was only broadcast on television, but that was not a ban from the government.

HM:
Not a ban for [sic] the government, yes? Were there officials from the central government who visited Buyat Pantai, to your recollection, Witness?

DHL:
As I recall, there were indeed some government officials who came to that area. If I [recall] there were from KLH, the health [ministry], there were also from the DPR [National Parliament] who went down there.

HM:
Was there a statement from the government at that time that the fish cannot be eaten there, cannot be consu… uh… or go out to sea there? In Buyat Bay?

DHL:
None.

HM:
None whatsoever, yes? Statements from central government officials, yes? And then Witness, earlier you explained to the Panel about the lumpy fish, the reports about fish with lumps discovered by Pak Mansyur. Who is this Pak Mansyur?

DHL:
He’s one community member who used to be a resident in East Ratatotok Village. I got to know Pak Mansyur because…

HM:
Mansur what is his full name… the complete name?

DHL:
Lombonaung.

HM:
Lombonaung.  So that issue came from him, the lumpy fish?

DHL:
Yes. He himself told the other community members, the issue was that the fish there could no longer be eaten or whatever. But I look at that issue, that it was like that, so I checked it with the other community members… all of that was a lie, all those reports…

HM:
So the community did not believe that? Was there any other community member besides Pak Mansyur who had reported about lumpy fish that you know of or heard of? 

DHL:
Pardon, Sir?

HM:
Were there other community members besides Pak Mansyur who said that lumpy fish were found in Buyat Bay? 

DHL:
I think among the existing fishermen, there were none. Just that, like what I just said earlier, that it all came from Pak Mansyur’s family. 

HM:
Pak Mansyur’s family, huh? I think that is enough from us, perhaps others will continue…

OS:
Alright Panel, we would like to add. Mister Witness, Sir, you said earlier that Jaga I or Buyat Pantai was part of your coordination [sic, administrative] territory, right, as the Village Chief of East Ratatotok, the administrative territory, I mean? Like that, right?

DHL:
Not Jaga I, Jaga VI.

OS:
Sorry, I mean, sorry, I mean Jaga I. Yes, good. As the Village Chief, are you aware that in Buyat Bay or Buyat Pantai or what’s also called Jaga VI, there was a fishing competition held once?

DHL:
Yes. It happens that I as the government… there was a contest held in 2004, if I’m not mistaken it was in November…

OS:
Yes, November 2004…

DHL:
And then in April in 2005 and that contest …

OS:
So twice you mean, yes?

DHL:
Yes, two times.

OS:
How was it more or less? You as the Village Chief there, did you also take part in the contest with the community?

DHL:
I… the government did not go directly to the fishing location.

OS:
Yes.

DHL:
But at that time we were on the coast, and then them people brought fish to land.

OS:
Oh, brought fish to land. Did you see the catch that was part of the contest, the fish that were in competition? You were on land, you said?

DHL:
Yes.

OS:
Do tell what you saw.

DHL:
At that time there were several kinds of [announcements] by the organizing committee that there would be a fishing contest held in Buyat Bay, around Buyat Bay. Some used seines…

OS:
Yes, and then.

DHL:
Then some also used fishing rods with a line, or what we call in our area a plastic. Then some fished with bamboo rods near the rocks. 

OS:
Oh, I see.

DHL:
Those were the rules set by the committee as I recall.

OS:
How long… do you know, Mister Witness, how long was the time given for that fishing contest?

DHL:
They let them go, if I’m not mistaken, from six something in the morning, if I recall, the groups were let go…

OS:
Yes…

DHL:
All contestants. Then they came back at 10, and some of them at 12, because them people did not come all at once at 6 o’clock.

OS:
Oh, I see.

DHL:
Some came earlier, and some… so more or less they were fishing for three hours at sea.

OS:
Oh, so more or less three hours, in the morning, yes?

DHL:
Yes.

OS:
Good. And then what did you see, was the catch abundant or what? Do tell what you saw yourself.

DHL:
That…

OS:
Was there a lot of fish caught, or what?

DHL:
The total was more or less 400 kilos.

OS:
400 kilos, the weight?

DHL:
Yes.

OS:
What sorts of fish were these?

DHL:
All kinds, they say layang fish, if they say layang fish, them people often call it… eh… malalugis, there were big malalugis, usually called malalugis sumengkeng. That one is big, but its mouth is red. Then there were also groupers, or what’s usually called kakap.

OS:
Yes…

DHL:
There were also… well, all kinds, y’know. There were also rock fish if you look at it, all kinds of fish were there.

OS:
Oh, all kinds of fish?

DHL:
Yes.

OS:
Among all that fish… you did see those fish, right Sir? Saw them closely?

DHL:
Pardon, Ma’am?

OS:
Did you also see those fish closely, the catch?

DHL:
Yes, when the committee was weighing…

OS:
Oh yes.

DHL:
… those fish, I was close to the scales, so I saw those fish closely.

OS:
Because there were all kinds of fish, did you see any fish with lumps there? Fish with lumps, lumpy fish?

DHL:
From the more or less 400 kilos of fish, there was no lumpy fish.

OS:
Oh, so there was no lumpy fish. Good. And then I would like to ask, you are a former fisherman, right?

DHL:
Yes.

OS:
Have you seen dead fish, floating perhaps, on the sea surface?

DHL:
Pardon, Ma’am?

OS:
Have you ever seen dead fish, floating on the water, on the river, er… Buyat sea?

DHL:
That, I don’t… I don’t know what year was that, but there were dead fish. When I became the government there was a report that there were dead fish down in Buyat Bay there. At that time…

OS:
Do tell.

DHL:
Yes, at that time I immediately went to the location, I wanted to see… I wanted to see what fish was it actually. People told me ”oh, there’s a lot of dead fish.” That’s what they said. I went there, I went there if I’m not mistaken it was 8 in the morning. I did see, someone did bring the fish over to the beach, so I examined the fish immediately, and then them people asked ”what do you think, Sir, about this fish?” I said, ”to my experience as a fisherman, this fish was perhaps bombed,” because when I held the fish the bones were crushed. So I told them that was my experience. That’s what I said.

OS:
Oh, I see, in your experience. Was there a lot of fish bombing indeed in the area around your territory, Sir?

DHL:
I think if it’s just in my territory, what I know for sure… so at that time when we found these fish floating at sea, the next day, if I’m not mistaken, the person carrying the bomb was caught.

OS:
Oh, at that time…

DHL:
So exactly… exactly around the time the fish floated up.

OS:
Oh, around the same time, yes. So then at the same time you saw…

DHL:
The day the fish appeared? 

OS:
Yes.

DHL:
Only then I gave my opinion because I happened to be…

OS:
Yes.

DHL:
… experienced.

OS:
Yes, and then?

DHL:
And then, two days later or the next day the person was caught.

OS:
Oh…

DHL:
Who brought the bomb.

OS:
Oh…

DHL:
The person was from Belang.

OS:
Belang resident, yes?

DHL:
Belang, his name was…

OS:
His name?

DHL:
’Is,’ they called him ’Is’. His one arm/hand happened to be… according to information, they said it was blown off by a bomb.

OS:
Oh…

DHL:
He doesn’t have one arm/hand, it was cut off. He was caught.

OS:
Caught by whom, I mean, the police?

DHL:
It was the Water Police in Ratatotok who caught him.

OS:
Oh, I see.

DHL:
And then he was turned over first to Ratatotok… there was no Police Precinct at that time only a Post… so first to the Chief of the Post there, and then sent to Belang Precinct, and then he confessed that he bombed the fish.

OS:
Oh, alright, Sir. I think that would be it, perhaps.

J III:
Finished? 

PS:
There’s more, Your Honor. We’ll continue with one or two questions. Thank you and with Your Honor’s permission we’ll continue this examination. Witness, earlier you said that the government had offered land or something like that, when the Panel asked you, but you also said that they moved on their own will, and you also said that the government never issued a ban on fishing in that area. Actually, I see that we need a clarification from you as the Village Chief. Was there ever an advice from the government to the community there to move, or did it come from the community itself? Please clarify so we will not misquote you on that.

DHL:
As far as advice from the government, nobody told them that they must move, and at that time we offered [sic, asked] them ”why did you want to move, there’s still a lot of fish here?” We have told them that, but they insisted on moving.

PS:
So there was none, yes? So it’s clear now that you as the Village Chief, usually if there is a government program that intends to move people for whatever reason, it would usually be coordinated or informed or approached through you as the Village Chief or not?

DHL:
Yes, if there is anyone who want to move villages, say family A asks to be moved to Bolaang Mongondow, the whole family, then he [the head of the family] must go to the Village Chief or the local government to ask for a moving letter. Like that.

PS:
I see. But if there’s a government program coming from above that intends to move the population, or you never experienced anything like that?

DHL:
I don’t think I have, Sir.

PS:
So you never have, yes? Good. Earlier you said that there were people from Dominanga who came to fish, I take it as looking for fish in Buyat Bay. My question, how did you know that there were people from Dominanga? Did you meet them, talk to them or heard from someone else?

DHL:
Yes, it happens that some among the 23 families who live in Jaga VI had their families come from Dominanga. At that time I asked the family why they came. They say they wanted to look for fish… to fish, if I’m not mistaken it was the fasting month [Ramadhan] at that time, all the way until lebaran festivities that they went back. That’s what I know.

PS:
Who were they, Witness, if you remember their names?

DHL:
I don’t exactly know who, all I know for sure is that they were the in-laws of Rahimah.

PS:
In-laws of?

DHL:
Or younger siblings of Jeffry Bawole. That’s all I know.

PS:
Oh, so they came from Dominanga to look [for fish] in Buyat Bay. Good. Do you yourself eat fish or no, you and your family?

DHL:
Pardon, Sir?

PS:
Do you yourself eat fish from Buyat Bay?

DHL:
Yes, myself and my family and my community do eat fish from Buyat, because all fish from Pantai Buyat or Pantai Ratatotok, the fish hooked are sold to the local markets in Ratatotok and Buyat.

PS:
Do you still work as a fish buyer from the catch in Buyat Bay until now?

DHL:
Now I no longer buy fish…

PS:
When was the last time?

DHL:
The last… I am a boat owner or a pajeko owner in Ratatotok there. 
PS:
Does your pajeko crew catch fish in Buyat Bay?

DHL:
Yes, from Pantai Buyat often times the pajeko would be usually 3 miles, 5 miles away, it can cover that area, up to 10 miles, yes, usually that pajeko also gets fish in rompongs [fish aggregating device]  because some rompongs are located as far as 6-7 miles, up to 10 miles away.

PS:
Good. You said earlier that the season now… there are seasons, and that right now it is not the season [for fish]. But in all, since year 90 you said you have owned the pajeko, if I heard it correctly. Has the catch of your crew fallen since year 90 until present, or increased or just like the usual?

DHL:
I think looking at it, it’s just the usual.

PS:
Alright.

DHL:
But the improvement is in the price. Prices back then compared to prices now, of course there’s an improvement.

PS:
What caused the price increase?

DHL:
Back then people used to buy it lower than [the market] price for fish, but now it is higher, such as for fish they call malalugis, people usually buy it there for 2,000 to 3,000-ish, but for export, if we take it to the [fish processing] plant, can be up to 9,000 to 11,000 per kilo.

PS:
Is…

[Recording stops]

PS:
Have you yourself or through middlemen sold the fish for the consumption of PT NMR employees?

DHL:
Well, if they wanna buy, there’s PBU there that bought fish, at that time they bought it from us.

PS:
You mean Newmont’s suppliers?

DHL:
Yes.

PS:
Do you know these Newmont suppliers?

DHL:
I remember precisely there’s that guy Angky Pitoy, to this day he gets fish from the pajeko of my crew and my fishing boat.

PS:
Since when?

DHL:
Since them people began operating, they get it from Ratatotok.

PS:
Alright, let’s move on to the matter you mentioned earlier that Lakban area, or what we often hear in this court as Buyat Pantai, comes under your administrative territory. My question, where is the land and building tax in Lakban area or Buyat Pantai paid, to which village, Buyat Village or your village in East Ratatotok?

DHL:
The tax for those coconut groves to this side of the river, this side of Buyat River is paid to [South] Minahasa. A part of it is paid to us because some of it happens to be our territory, and part of it is Ratatotok Dua territory, so it is paid to Ratatotok Dua, but all of it goes to [South] Minahasa.

PS:
But all taxes on this side, the side towards Ratatotok from Buyat River, the land and building taxes are paid to South Minahasa?

DHL:
Including Buyat people or residents of Kotabunan who own groves on this side of the river, must pay to [South] Minahasa.

PS:
Alright, thank you from us. Perhaps my colleagues would like to add?

LMPP:
Enough Your Honor.

J III:
Enough, we invite the Public Prosecutors if you would like to ask questions.

PP2:
Alright. Thank you, yes. Witness, you know of PT NMR, right, Sir? Do you know PT NMR?

DHL:
Yes.

PP2:
What company is it Sir?

DHL:
A gold mining company.

PP2:
Gold mining. And concerning Richard Bruce Ness, do you know him or not?

DHL:
I know him.

PP2:
How long have you known, Sir, known Richard Bruce Ness?

DHL:
I don’t remember how long, only often times when we would have a meeting, we as the government would be invited, and then they would say “this is Richard Bruce Ness,”  like that.

PP2:
Oh, I see. You yourself, do you have a relationship, a partnership with PT NMR?

DHL:
No.

PP2:
No. Personally there is no partnership with PT NMR. Yes. Do you also know that PT NMR places its waste in Buyat Bay, do you know that Witness?

DHL:
Yes, because we see the pipe from Pantai Lakban going into the sea.

PP2:
Into the sea… into the sea… in which location, Sir?

DHL:
Pantai Lakban location.

PP2:
Pantai Lakban. What is the difference between Pantai Lakban and Buyat Bay [sic]?

DHL:
The difference is only in the name, but it’s the same place. It is called Pantai Buyat because it is close to Kampung Buyat [Buyat Village], it’s close to Kampung Buyat, but it used to be called Pantai Lakban. They used to say, the elders, that it was a timber loading site.

PP2:
Timber loading site. So according to you, Pantai Lakban is the same as Pantai Buyat?

DHL:
Yes.

PP2:
Yes. Fine. Besides PT NMR, is there any other company that places tailings in Pantai Buyat or Pantai Lakban?

DHL:
No.

PP2:
No. Alright. And then, besides around Buyat Village, is there any other places or other beaches that are used as a [base] for fishing operations?

DHL:
Pardon, Sir?

PP2:
Besides Pantai Buyat, are there other places people use to look for fish?

DHL:
Well, because it is in Maluku Sea, all are fishing sites.

PP2:
Sites… all fishing sites. The ones close to Pantai Buyat, are there beaches there, Sir? And what are they called?

DHL:
Near Pantai Buyat there’s also Pantai Ratatotok, Pantai Basaan, Pantai Belang, and so on all the way to Trumbak area there. And then heading south there are also beaches, what they call Pantai Bohabah, there’s Pantai Kotabunan, there’s Pantai Tohge, those are heading down the south coast.

PP2:
And Pantai Ratatotok that you just mentioned, is that also part of your territory?

DHL:
Pardon, Sir?

PP2:
Ratatotok Beach, is that also part of your territory, because you are the Village Chief, is Pantai Ratatotok also comes under your territory?

DHL:
Yes. East Ratatotok Beach, from Ratatotok River to Buyat River, that is my territory.

PP2:
Good. Is there any company that places its waste in Pantai Ratatotok?

DHL:
None.

PP2:
None. And then, you said that you live near Pantai Lakban in Hamlet II, right Sir?

DHL:
Hamlet I, Sir.

PP2:
Oh, in Hamlet I, Hamlet I. And then according to you Buyat Pantai residents live in Hamlet VI?

DHL:
Yes.

PP2:
Yes. Also near Pantai Buyat, while Buyat Pante or Pantai Buyat and Pantai Lakban are the same according to you?

DHL:
Yes.

PP2:
What is the distance from where you live to the people in Buyat Pantai, how far? 

DHL:
If we follow the road, we must enter Ratatotok II road, and then go to Lakban direction, it is more or less 1 kilo[meters] and a half.

PP2:
1.5 kilo[meters]?

DHL:
If we go along the beach, it’s just a road connection [away], so there is no road there. So if we come to Pantai Lakban, often times people would use a boat because it’s close. When they get to the beach, the end of Pantai Ratatotok is already Pantai Buyat or Lakban.

PP2:
Yes. To your knowledge, the pipe for disposal… for disposal of PT NMR waste, is that closer to Buyat Pante or closer to your place? 

DHL:
If we say my place, it does seem like all of it is in my territory, but as far as the disposal pipe going into the sea, it is indeed in Buyat Bay or Lakban.

PP2:
In Buyat Bay. But closer to whom? Closer to where you live or closer to where people of Buyat Pante live in Jaga VI?

DHL:
It’s closer to Jaga VI still.

PP2:
So closer to Jaga VI, yes? Good. Sir, from the testimonies of earlier witnesses, they say that there were disagreements about moving or that it didn’t cause… a witness had said that it has divided their families, yes? Some have said that it has divided their families. Did you… 

HM:
Objection, Your Honor, this falls beyond the Witness’ competence.

PP2:
This is based on the testimony of previous witnesses…

HM:
Does this Witness know that?

PP2:
Yes, that is why I am asking this Witness, I cannot ask other witnesses about this matter. We continue…

J III:
Let’s put it in closing arguments, the testimonies or whoever it was, if it can be concluded that there were divisions or not. So it should be later, okay, let’s not make this look like North Korea and South Korea…

PP2:
Sorry…

J III:
Some are in North Korea, some are in South Korea. But let’s leave it at that, okay. Or just change the question or something that is more like, whatever, y’know.

PP2:
We’re only stating what the previous witness had told us. As the Village Chief… we are going to ask whether the Village Chief is aware of that matter…

J III:
Just change the question… “Were you aware that…”

PP2:
Yes, so were you aware that there were divisions or that it happened even in… they felt that their families were split?

J III:
You mean that some of them moved and others did not?

PP2:
In Buyat Pante…

J III:
One family…

PP2:
Because some agreed and some disagreed about moving? Do you know that Sir?

DHL:
I didn’t know about that.

PP2:
You didn’t know, huh?

J III:
I mean, that there are in-laws who went there, but the parents in-law or whoever here, the children are there, the father is here. Do you know that?

DHL:
Oh yes, like I said earlier, Mister Jefri Bahole, his older sibling and the family still live in Jaga VI. The younger siblings moved to Dominanga. But as far as divisions, I don’t know that, what went on there.

J III:
Yes, that is why this is an issue of interpretation or opinion, but the condition is like that indeed, there are some who…

DHL:
Yes.

PP2:
With these alleged issues, it has been asked earlier that there is pollution, and then there were several people who then moved. Did you as the Village Chief see there was anxiety that took place, anxiety or restlessness, or suspicion among community members, your citizens?

DHL:
That, I didn’t see, Sir.

PP2:
You didn’t see. Well, we will show to you soon, Witness, are you aware of a letter that you signed? Please Witness, have a look.

J III:
What is the code of that evidence? Has it been assigned a code, this evidence? Just to facilitate the Registrars to note down the number of the evidence.

PP2:
Witness, here is an open letter signed by the Subdistrict Administrator, the Village Chiefs, the Chairmen of Ratatotok Community Communication Forum, Belang Community Communication Forum, Chairman of HNSI [Indonesian Fishermen Union], public figures and community members from Ratatotok Subdistrict, and an attachment representing the community around the mine in Ratatotok, Belang and Kotabunan Subdistricts.

DHL:
Yes.

PP2:
Were you also the signatory?

DHL:
Yes.

PP2:
You have seen this, correct?

DHL:
Yes.

PP2:
And have signed this? Good.

J III:
From the beginning I have told you to assign a code to it, to facilitate the Registrars, our evidence is such and such number to be whatever you do with it. If it’s like this, then registering it… but it’s up to you, go ahead.
PP2:
Coincidentally this is new, Sir, so we have not indeed entered it into…

J III:
Just go on...

PP2:
Because this is new development in this case. Alright, you have said earlier that you have read this letter and you were also involved as the signatory. In my earlier question, was there restlessness, anxiety, suspicion… you said you didn’t know, but in point 1, we read just point 1: “…restlessness, anxiety and suspicion that has developed and spread in the community caused by frictions among community members that appeared as a result of advocacy of Non-Governmental Organizations that are lacking transparency and objectivity. This lack of transparency had caused suspicion and prejudice to grow, that ultimately caused groupings in the society, and these groupings has caused the community to become sensitive to negative provocation.” So what we would like to ask, Sir, did you take part in composing this letter?

DHL:
The one who wrote this letter, that I know of, was from HNSI and the Forum. And then if you ask if I saw, at that time… I did not see, but at that time, because there were too many issues, this letter came out. Like that. 

PP2:
Who prepared [this letter], [someone] from HNSI?

DHL:
Right, HNSI, the Forum and the Communication Forum, Sir.

PP2:
So all you had to do was sign this letter?

DHL:
Yes, but we did read the letter together.

PP2:
Yes. When was this letter issued… you signed, Sir?

DHL:
Oh, I no longer remember, Sir.

PP2:
You no longer remember, huh. Based on this open letter and also based on the issues that spread in Buyat Village or Buyat Pante, the reporting of mass media, local, national even international, was very intense, Sir. And then many officials also came down to Pantai Buyat or Buyat Pante. Did you know all that?

J III:
I think it has been explained… whatwasit, the Parliament and what have you, they went there, ministers…

PP2:
You yourself, the community around Buyat Beach, did you ever go to Manado to explain, or to Jakarta or other places? Did you, Sir?

DHL:
I did, when the Forum from South Minahasa took us to Jakarta. We happened to meet with a number of ministers, and then we met with KLH, with the Madame who met us at KLH. So far so that at the time we asked “if Ibu [Nelly] says people can no longer fish in Buyat Bay, catch fish in that area, why not put a brick [prohibited sign], so I will tell the community that there is such a ban.” Like that.

PP2:
Alright. So you’ve been to Jakarta, to a number of ministers. Who else did you meet, Sir?

DHL:
We went to the Health Minister, as I recall, and then to the Marine Affairs Minister, KLH like I said earlier. And then there were several more which I no longer recall.

PP2:
How long were you in Jakarta, Sir?

DHL:
We were housed in Cempaka area, Cempaka Putih there, in the building owned by the province. We were housed there.

PP2:
Yes, but the question was, how long were you there?

DHL:
About a week or more.

PP2:
With whom did you go to Jakarta?

DHL:
With all the Chiefs from the villages in Ratatotok, around the mining area. There were four. And then from the Communication Forum, and then from HNSI. We were housed in the Provincial Building, North Sulawesi Provincial building I guess, in Jakarta.

PP2:
Oh yeah? What was the purpose of your visit to Jakarta?

DHL:
Because we wanted to clarify the issue that the print and electronic media were reporting, that fish in Buyat Bay cannot be eaten, consumed. So we came there to explain further, because to this day we still eat the fish from that area.

PP2:
Alright. Whose initiative was that, Sir?

DHL:
That was from Messel Forum, Pak Rudy Sumampow.

PP2:
Forum Minsel [MINahasa SELatan, South Minahasa]?

DHL:
Yes.

PP2:
Was Forum Minsel formed by the provincial government itself or…

DHL:
All I know is that it was called Forum Minsel. It was Forum Minsel who took us there, called us, so we went together.

PP2:
But you don’t know if it was formed by the provincial government or not. You don’t know?

DHL:
Right.

PP2:
Alright. Fine. Let’s go back again, Sir, to the tailings waste placement done by PT NMR, Sir. In what year did you become aware that PT NMR was placing its tailings in Buyat Bay?

DHL:
That we don’t know for certain, we only knew that there was a pipe heading into the sea.

PP2:
You didn’t know, yes, exactly what year that was?

DHL:
Right, I no longer recall, because if I think again, at that time I was a village official, it was 1997 at that time.

PP2:
A Village Chief Official in 1997, before you were the Village Chief. What was your position in the village government structure?

DHL:
I was not a village official, I was not a village official. I was a common citizen.

PP2:
A citizen. So as a common citizen living on the coast around the location of waste placement, was there ever socialization, as far as you know? To your recollection, was there ever socialization by PT NMR about the disposal, placement of tailings waste in Buyat Bay?

DHL:
Yes. I remember that. If I’m not mistaken I took part in it, it was [held] twice. Community figures were invited, and then the person who gave the lecture was, if I’m not mistaken, Mister David Sompie. He did explain it. There was even a question at that time, how are the fish going to be affected around the pipe discharge. 

PP2:
So Mister David Sompie did conduct socialization about the disposal pipe, yes?

DHL:
Yes.

PP2:
Alright. When… you explained it was held twice, yes Sir? Did Mister David Sompie speak on both occasions?

DHL:
There was a team, but I no longer remember. I only recall once, I only knew Mister David Sompie, because he went along once to the sea with a pajeko, so they said this was Mister David Sompie.

PP2:
When he went along to the sea did Mister David Sompie also explain about the placement of tailings waste?

DHL:
When he went with a pajeko I did not go along, Sir.

PP2:
Oh, you didn’t go along.

DHL:
It’s just that the crew said, “see, Sir, that is Mister David Sompie.” And when he gave his lecture he also introduced himself as Mister David Sompie.

PP2:
When the information was given, or socialization that you just said, were you able to absorb the socialization given by Mister David Sompie about the placement of tailings waste in the sea, in Buyat Bay?

DHL:
What I remember at that time, because they wanted to dispose of tailings there, or whatever it is they were disposing there, we didn’t know what tailings were. What was important in the explanation at that time is that this was placed here, the pipe was this. It was explained, at that time that was how it was explained. But we the common folk, we did not know how.

PP2:
Alright. I have… what we like to ask from you is a clarification, because we thought that there’s a slight difference of view. About the people from Dominanga who then returned to Buyat Pante, you said some wanted to see their family. Is that true?

DHL:
Yes, at that time it was fasting month [Ramadhan] and then lebaran festivities I went to check the community there, and there was information that there were some people from Dominanga who returned to Pantai Lakban. We checked immediately why they returned, but they didn’t report. They said their relatives wanted to see Pak Jefri on Pantai Lakban there, or Pantai Buyat. 

PP2:
Pantai Buyat. So now, who was it that you know of that came from Dominanga to Buyat Pante, whom you said didn’t report to you?

DHL:
They are the family of...

PP2:
Pak Jefri’s family?

DHL:
Pak Jefri.

PP2:
So now Pak Jefri’s family is still in Pantai Buyat or have they gone back to Dominanga?

DHL:
Ah, they usually go back and forth.

[recording stops]

PP2:
They go back and forth to see Pak Jefri or to fish in Buyat Bay?

DHL:
According to what Pak Jefri said, they indeed came to Buyat Bay to fish. And to prove it, to this day there are people from Dominanga, who had gone there, returned to Lakban with their families, and to this day they look for fish in Buyat Bay.

PP2:
But you do not know that yourself, you did not see that yourself?

DHL:
My information comes from Pak Robert, because there are those who…

PP2:
What I’m asking you, Witness, have you seen yourself or no?

DHL:
To see it myself, I did not go there…

PP2:
You did not go there, you only know it from someone else. Is that correct?

DHL:
Yes, those were Pak Jefri’s words.

PP2:
Yes, good. Thank you. Perhaps my colleague would continue our questions.

PP4:
Thank you, the questions will be… Witness, you explained earlier that you are the Village Chief, right, in Buyat Village, and you [unclear] in Hamlet I. Along that coast, Sir, [unclear] 

DHL:
Ow, I did not bring it, there was the letter…

[recording stops]

PS:
Who signed it?

DHL:
It was the village chief who signed it, and BPD [Regional Development Bank? Possible typo] and then the Police Precinct Chief and the Subdistrict Military Command and the Subdistrict Administrator.

PS:
Why did you make that decision, what was the thought behind it?

DHL:
The reason was that at that time they wanted to move because that area was a problem area. So we spoke at that time, and issued a decision with the officials concerned so that they won’t increase the population there, because it is a problem area, so as to avoid more problems. I think that was the intention…

PS:
Alright, that was the first one. The second, my question is brief, the community used to…

PP2:
Your Honors, I think there’s already been two questions, Sir. The first question…

PS:
I said one or two questions, 

J III:
Enough, no need to contend. Just ask the question.

PP2:
If we may, we also still have questions.

LMPP:
We never protested Prosecutor’s questions…

J III:
Why is this hearing like a joke now…

PS:
Witness, before… since when have you been fishing in Buyat Bay, when you were a fisherman?

DHL:
In my case, Sir, since I got married I immediately put my body in there, Sir.

PS:
About what year was that?

DHL:
I think it was in the sixties, or seventies.

PS:
Sixties or seventies?

DHL:
Yes.

PS:
Buyat Bay had been a fishing area in those years?

DHL:
Yes.

PS:
Today, these days, do you think Buyat Bay is still a fishing area?

DHL:
Yes.

PS:
Does it still function as a fishing area?

DHL:
Yes.

PS:
Thank you.

[audience applauses]

J III:
We invite the Defendant to ask questions or respond to the Witness’ testimony.
RBN Questions & Comments

RBN:
Thank you Your Honor.  I have just one question.

HS:
Terima kasih Yang Mulia, saya punya satu pertanyaan.

RBN:
I would like to ask the Witness since he was a fisherman, are many of your fishes catch for export, if sold, to which country this fish exported?

HS:
Saudara Saksi, saya ingin bertanya, karena Saudara Saksi adalah nelayan, apakah banyak dari ikan-ikan Saudara yang ditangkap digunakan untuk ekspor?  Dan kalau demikian, kemana ikan-ikan ini diekspor, sepengetahuan Saudara Saksi?
DHL:
Yes, the fish from Ratatotok, Belang, be it cakalang or malalugis, that are usually caught by pajekos, especially in Belang, Ratatotok, Kotabunan. All that is taken to fish processing plants, and according to the plants they take it to Japan, to wherever, because we don’t find out where them people take the fish, what’s important is that them people accept it. But I heard the fish is taken to Japan, they say America, wherever. That is perhaps all I know. 

RBN:
Thank you.

HS:
Terima kasih.

RBN:
I accept this Witness’ testimony and its entirety.

HS:
Saya menerima kesaksian Saksi ini secara keseluruhan.

RBN:
From this Witness’ testimony, it is a pity that outsiders are working with a small group within Buyat Pante destructed [inaudible] and economy of our community in our neighbors.  This has been a tragedy for the whole region.  Thank you.

HS:
Dari kesaksian Saksi ini, jelas saya sangat menyesalkan bahwa ada pihak-pihak luar yang bekerja dengan sekelompok kecil yang berada di Buyat Pante untuk tujuan-tujuan sendiri, mereka telah menganggu kehidupan dan ekonomi dari suatu masyarakat yang merupakan tetangga kami, maksudnya tetangga PT NMR.  Hal ini telah menjadi suatu ketidakbenaran pada wilayah ini.  Terima kasih.
J III:
Yes, I think your testimony is sufficient for now, yes. Where’s his ID? Thank you. Don’t have to shake hands, it’s alright, or else… Just let the next witness in, so we can… I mean…

LMPP:
Next witness, Jantje Aring, please enter the court room.

J III:
I mean so that before Friday prayers at least we can finish with two witnesses.

LMPP:
Yes, Jantje Aring, let’s bring him in.

J III:
And I would ask each of you, both the Legal Counsel or the Prosecutors, please pay attention to all questions so there will be no repetitions, so we can proceed with this case quickly.

[The Witness enters the court room]
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Jantje Aring

J III:
Do you have your ID, Sir, to make it quick? This, with the photocopy. The next Witness is… please have a seat Sir… Jantje Peter Aring…

JA:
Yes.

J III:
Born in Ratatotok, 4 September 1955. Village Chief Jaga I. Address is Ratatotok Village, Ratatotok Subdistrict. What is your religion?  What was your religion again?

JA:
Christian.

J III:
Christian, yes. You will be heard today as a Witness, but first [you shall be] sworn in according to your professed religion, yes, Christianity. Please stand up.

[Witness pronounces the oath]

J III:
Please, yes. You are a Village Chief, yes?

JA:
Yes.

J III:
For which territory?

JA:
South Ratatotok.

J III:
Which area does South Ratatotok cover? Is Buyat Bay, part of Buyat Bay comes under your territory?

JA:
No. The location of PT NMR up above.

J III:
Oh, up there. PT NMR is up there, yes. Since when have you been the Village Chief there?

JA:
In 2001.

J III:
What were you before then?

JA:
A village official.

J III:
So you got a promotion, earlier you were an official, then you got promoted. When PT NMR began operating, have you been a village official already?

JA:
Yes.

J III:
You have, yes?

JA:
Yes.

J III:
At that time did you see how the community… did the community oppose the presence of PT NMR at that time?

JA:
Most were supportive, Sir.

J III:
There were some, yes. There were problems, I heard… there were problems about, perhaps, land compensation and so forth. There were problems at that time, yes?

JA:
There were.

J III:
There were, yes. Was it…  Oh, please have the mic closer because your testimony is being recorded, yes?

JA:
Yes.

J III:
So like that, huh? So there was a problem at that time, I have heard about that, yes, perhaps some claimed that their land perhaps was not, um, not compensated and so forth. Since when, to your knowledge… so actually there was exploration first, yes, explored and then exploited, yes? When did their operations begin, the exploitation stage, to your knowledge as a Village Official?

JA:
We weren’t involved much, Sir, because at that time there was [another] Village Chief, Sir.

J III:
Oh, like that?

JA:
Yes.

J III:
I see. About that, you know about the tailings, yes?

JA:
I heard.

J III:
You heard. And then where these tailings from PT NMR are placed?

JA:
I don’t know, I don’t know about that, Sir, tailings.

J III:
You didn’t see a pipe?  

JA:
The pipe above ground goes along the road.

J III:
The stuff inside the pipe going down to the beach, what is in it?

JA:
I don’t know that, Sir.

J III:
Oh, don’t know, don’t know, yes. When did PT NMR stop operating?

JA:
It stopped operations in 2004, there’s no more activity.

J III:
And then there was allegedly this issue about pollution. What year was that Sir, that you know of?

JA:
I only heard about it in 2004 also.

J III:
Oh, so before the closure or prior to the closure there were those issues, yes? Have there been issues, have you heard of any issues before 2004 about that?

JA:
No, Sir.

J III:
Do you know why this issue appeared?

JA:
I don’t know Sir, we’re far from the village [of Buyat Pante?].

J III:
Oh. So now this, about the place to hold sediment, what’s it called, sediment compound [sic] or what was it?

LMPP:
Sediment Pond.

J III:
Sediment Pond. Were you aware of that, that is in your area?

JA:
Yes.

J III:
Yes. Have you seen the sediment pond?

JA:
[I] passed by it.

J III:
[You] passed by it?

JA:
Because the road passes by it.

J III:
What is this Sediment Pond for?

JA:
Water.

J III:
What was it built for?

JA:
It’s not too clear for what, at least there’s a reservoir there.

J III:
Well, actually you as the local government, yes, be it a secretary or whatever, although not in detail, but one must know about activities in their area, right? Have there been explanations to the community about the purpose of this sediment pond, for this and that and so on? Do you know that?

JA:
Yes.

J III:
And you yourself never visited the site of this sediment pond?

JA:
No.

J III:
So you don’t know. Because my question relates to whether there is… if you know about sediment, whether that is also tailing or not. But you don’t even know about tailings, and sediment. Sediment pond, you don’t know, so I cannot continue the ask you about this. So you’re here as a Witness, what do you know about this matter, about the issue of pollution in Buyat Bay here. What do you know as the Village Chief and earlier as a Village Official too, what do you know?

JA:
The first is about the health issues, Sir.

J III:
Oh, health. What about health?

JA:
To this day there’s nothing unusual about my community. And then when they get sick they go to the Community Clinic.

J III:
What you know about your community, it’s the upper area, yes?

JA:
Yes.

J III:
It seems like the issue has to do more with the lower areas, yes? Do they also suffer from lumps in the upper area?

JA:
No, Sir.

J III:
Are you also aware of… has the water people use been examined in your area Sir? Potable water, for cooking, has it been examined or not?

JA:
To my knowledge, we still use that potable water, Sir.

J III:
Yes. Who knows, maybe the mercury flew into the air and then fell down into people’s wells or whatever, that’s what I mean, right? So you don’t know that, yes? And has there been an examination from the government or the private sector which concluded that the water in your area was not potable? Was there ever such a statement issued?

JA:
There was something from UNSRAT, but we weren’t told whether it was potable or not.

J III:
They carried out examinations, but there was no warning or announcement that this water contained this and that, unfit for consumption and so forth. Was that…

JA:
There was but [we] were never informed whether it was potable or not.

J III:
Oh, so [you] were never informed, yes? So the results of their studies were not summarized and… yes we will conclude that… if I conclude it myself I might get it wrong, yes. So like that, yes? There were studies but [the results] were never announced whether the water in people’s wells was potable or not, yeah? Besides that, was there ever an examination of your people, their health, from institutions after this issue came about, such as their health?

JA:
Not in my village, Sir.

J III:
There was none, huh? Were any of your village members taken to Jakarta or to the United States or anywhere else to be examined?

JA:
No.

J III:
Huh?

JA:
None.

J III:
So there was none, yeah. This is about your opinion, yes, as a Village official, is PT NMR’s presence beneficial for your village or not?

JA:
Beneficial, Sir.

J III:
Really? Who knows, maybe you’re being influenced by PT NMR. Have you ever gave… been given facilities by PT NMR, or is this your own opinion or have you ever received facilities from PT NMR so you talk like that?

JA:
No, Sir.

J III:
Alright then. So after the closure a lot of these facilities would no longer be received, how is it gonna be then?

JA:
Pardon, Sir?

J III:
I mean, PT NMR has given a lot of aid, yes, and with the closure of PT NMR how are the people going to be there?

JA:
For the time being, well, just as usual.

J III:
Really?

JA:
Yes.

J III:
Because it’s like this, because there was a testimony earlier that there was water assistance. I don’t know whether after PT NMR is closed that water assistance is still going to continue or not. This is actually what I’m concerned about, you see. How is it? In your own area, have you ever been assisted by PT NMR?

JA:
Many times, Sir.

J III:
What are the examples?

JA:
Government buildings, Village Chief’s office, BPU office, auxiliary clinics, roads, alleys…

J III:
Yes?

JA:
… were fixed. There’s a lot more, Sir.

J III:
So there’s more, yes? So…

J II:
Witness, okay, you said earlier that PT NMR has been closed in 2004. Right?

JA:
Yes.

J II:
What I’m asking, was PT NMR closed by community pressure or the company’s own will, as far as you know?

JA:
All I know is that it was closed. I don’t know if it was the government or the community, what’s important is that it has been closed.

J II:
So it was closed, but [you] don’t know who closed it, whether the government, the company itself or the community, community’s urging. You don’t know, right? And then from the health standpoint, according to what you experienced yourself, has there been change in the level of health of the community there? I mean, were there a lot of people getting sick with the presence of this company, or was it just normal, same as before the company was there?

JA:
To this day there’s nothing unusual in the community…

J II:
Just the usual. Let’s hope that with the presence of the company there’s not gonna be more people getting sick and dying. 

JA:
No.

J II:
So no, right? To your knowledge, what is the people’s livelihoods there?

JA:
Some are farmers, a small part are fishermen, some are artisan miners and laborers. 

J II:
So there are fishermen, yes?

JA:
Yes.

J II:
And then with the presence… we’re always relating it to this company… with the company being present there, were there ever reports from farmers, fishermen, okay… reports from fishermen and farmers to you as the Village Chief like, “Sir, please shut this company down, because there’s been too many dead fish already, because we can no longer catch or the fish have moved elsewhere”? Was there any?

JA:
To this day, never, Sir.

J II:
To this day never. And then, you said earlier that there are some in the community who are traditional miners. To your knowledge, the waste, I mean those resulting from traditional excavations, the waste from traditional excavations as compared to the waste from PT NMR, are they different or not? Meaning, all the dirt that’s produced by the company with those produced by the traditional miners, are they different or not in your opinion?

JA:
As far as the difference, I don’t know much about that, as for the disposal, the traditional miners [dispose the waste] directly into the river.

J II:
So anywhere they please, and it flows down, yes?

JA:
Yes.

J II:
Directly into the river, yes?

JA:
Yes.

J II:
And then to your knowledge, are there still now, or when PT NMR was there… are these traditional miners still there?

JA:
To this day.

J II:
Still going on to this day. How many are there in your area if you count them?

JA:
Can’t count the processing sites, but there’s many.

J II:
Quite many, yes? And then the waste that’s produced, what does it look like?

JA:
The same. It’s crushed coming out of the processing.

J II:
So it’s crushed, then it flows down, huh?

JA:
Yes.

J II:
Yes, yes. And then about this waste, do they use equipment to neutralize the chemicals in the waste produced by this traditional mining community?

JA:
Yes, to my knowledge these tromols [traditional processors] use mercury to extract the gold. These tromol.

J II:
So tromol  is traditional too, right?

JA:
Yes.

J II:
So it uses mercury to…

JA:
Extract the gold.

J II:
And then is there equipment to neutralize it, detoxify it?

JA:
To my knowledge, once they finish they pour it straight out.

J II:
So it runs down just like that, yes? Arsenic with mercury, runs down just like that without anything to neutralize it, straight to the sea or to the river. Yes.

J I:
Alright Witness. Earlier you said that there was a study by UNSRAT, right, about the river water or the sea water?

JA:
Well water.

J I:
Well water. When was that? When was the study conducted?

JA:
Two years ago, in 2004.

J I:
Was it before the problem surfaced?

JA:
No.

J I:
Or after the problem?

JA:
No. [illogical pair of answers]

J I:
Hah?

JA:
No.

J I:
Do you know the purpose of this study?

JA:
When people from UNSRAT came they said they wanted to check the water in people’s wells. Just that.

J I:
But you don’t know the purpose of the study, right?

JA:
Right.

J III:
Witness, earlier we used the term people’s wells, yes. So people’s wells in your area, is it made by digging the earth out or is it close to the sea like the case in Buyat Pante, in the estuary? Or, because it is higher up, the earth there is like what… is it like regular wells, several meters deep and you get the source or what?

JA:
It’s dug out, Sir. Dug out.

J III:
Dug out, huh?

JA:
Yes.

J III:
So unlike what was described in Buyat Pante area. People there, along the estuary, scrape it out about half-a-meter deep, take the water, not like that, right? No, right? So in your area the system is not like that but what is it? 

JA:
Digging.

J III:
Digging, yes. So the water is taken from there, right? Is there also water assistance in your place from PT NMR?

JA:
There is still to this day.

J III:
But don’t people there have their own wells?

JA:
But that was when there was a disaster, Sir.

J III:
What disaster?

JA:
Flooding.

J III:
Oh, it can flood up there too, huh?

JA:
Yes, Totok River once flooded, Sir, overflowed into the village, Sir.

J III:
Oh, like that. But [you are] still assisted with water?

JA:
Still.

J III:
There’s still. How does PT NMR assist with water? Is it delivered by truck or piped?

JA:
By truck, for the time being using a truck.

J III:
Oh, I see. Until when is this?

JA:
Don’t know yet.

J III:
Don’t know, huh. When PT NMR will be completely gone, we don’t know for sure if the truck can still be operated once it’s turned over to the people, right? And then where does PT NMR get the water from? Do they have their own well?

JA:
They pump it, Sir.

J III:
They made their own artesian well, yes. Have you seen it?

JA:
I have.

J III:
We invite the Legal Counsel of the Defendant to… if you do want to ask questions. Please.

HM:
Yes, thank you, Sir. Earlier you explained that a small part of the community in South Ratatotok are fishermen, right?

JA:
Yes.

HM:
Whereabouts do they go look for fish, Sir, to your knowledge?

JA:
Well, the fishermen say that they begin from Buyat beach all the way far out is where they look for fish.

HM:
Is Buyat Bay really the only place to catch fish, Sir?

JA:
There’s more farther out.

HM:
In what area is that?

JA:
Out in front, between Buyat [and] Ratatotok, the beaches there.

HM:
And then what sort of fish is caught in Buyat Bay, Sir?

JA:
Usually they tell us … these fishermen get all kinds of fish.

HM:
All kinds of fish. Do people in South Ratatotok consume fish caught by these fishermen?

JA:
Yes, to this day people are still eating fish, except those who refrain from eating fish, they don’t eat fish.

HM:
So most eat fish, yes?

JA:
Yes.

HM:
Do you and your family eat fish?

JA:
Yes, [we] eat fish to this day.

HM:
Are there any complaints from eating fish, Sir?

JA:
No, Sir.

HM:
Because in earlier hearings they said that fish in Buyat Bay are polluted, what do you think?

JA:
I don’t know about the pollution issue, what’s important is that we still eat fish to this day.

HM:
So when there were issues that allegedly the fish is polluted in Buyat Bay, the community and your family still ate fish from Buyat?

JA:
Yes, we eat fish, unless there is no money to eat fish.

[audience laughs]

HM:
Does anyone in your community or your family suffer from rashes?

JA:
No.

HM:
Lumps?

JA:
No.

HM:
You are the Village Chief, right? Do you know for sure that there are indeed no rashes or lumps?

JA:
Yes.

HM:
Have there been government officials, be it from the center or the regions or the government itself who ordered you to ban the fishermen from catching fish and the community at large to eat the fish from Buyat Bay?

JA:
There’s no ban to this day.

HM:
There’s no ban both to eat the fish or fish in Buyat Bay?

JA:
Right.

HM:
Is there an order by the government barring people from visiting, that one cannot visit Pantai Buyat?

JA:
There’s none.

HM:
Thank you, Sir.

J III:
Finished from the…

[recording stops]

J III:
Enough, finished? Hah? Finished, yes? We invite the Public Prosecutors.

PP2:
Thank you for the opportunity given to us. Witness, okay, earlier you explained that there are traditional miners who use mercury and throw it straight out into the river. The river, what river do you mean, Sir?

JA:
Totok River.

PP2:
Totok River, huh. Yes. What about arsenic? Do you know anything about that?

JA:
No.

PP2:
Don’t know. How do you know, Witness, that these traditional miners use mercury, Sir?

JA:
I saw it myself.

PP2:
You saw it yourself, yes? Yes, good. There’s a letter that we are going to show to the Witness, yes. Please, Sir, come up front. Here’s an open letter, Sir. You were also one of the signatories. This… do you remember this letter, Sir?

[Letter is shown to the Witness]

J III:
Before signing it, did [you] read it?

PP2:
Before signing it did you read this letter, Sir?

J III:
What is it about?

PP2:
What is it about? Check the contents first, Sir. Please.

J III:
Or were you told to sign directly without reading it first?

PP2:
Your signature, right, Sir? Do you still remember what it was about, Sir? You can’t recall, yes? Please return to your seat, Sir. Fine. We continue the questions. Witness, okay, you just stated that you also took part in signing this letter, but you forgot the contents. Alright. Did you, like what the Village Chief of East Ratatotok said, also go to Jakarta to see ministers, a number ministers? Did you also do the same thing?

JA:
Yes.

PP2:
You did take part, right Sir?

JA:
Yes.

JPU:
Whereabouts did you go, Sir?

JA:
There were several ministers whom we visited back then.

PP2:
Why did you, together with other Village Chiefs, went to see those ministers?

JA:
Our first aim was to…

LMPP:
Your Honor, Your Honor, there is no such question in the indictment. Can they ask that sort of question, Your Honor? Thank you.

J III:
It’s like this, okay. Actually looking at the questions of both the Legal Counsel and the Prosecutors, personally as the Presiding Judge, I do not see the relevance. But if I were to limit it, whereas subjectively speaking they think it is relevant… So I don’t know where this is going. But go ahead. Later on we will sort out which ones are relevant to [the case], because to think of it there were actually a lot of irrelevant questions earlier. But what can we do, we could later on… please go on.

PP2:
Yes, thank you for the opportunity given by the Presiding Judge. Why did you go to Jakarta, Witness?

JA:
We went to Jakarta to ask at that time, if the information in the mass media or electronic media is indeed true that [Buyat Bay] was polluted, there should better be a sign posted on the Pantai Lakban it is prohibited to fish there. That was our purpose of going there.

PP2:
And then what did you get after going there, Witness?

JA:
We visited several department offices. The one most relevant, we thought, was the Ministry of Environment. We were met by Ibu Nelly at that time, and we have expressed what I just told earlier. ”Ibu, if the location or this sea is really polluted, please post a sign so we can announce it to the community fast, not to look for fish there.” Like that, Sir.

PP2:
Alright, good.

J III:
Was there a response or no?

PP2:
Was there a response?

JA:
Ibu’s answer was, ”we will coordinate it later.” Like that.

PP2:
Yes. After you came back from Jakarta was there a solution given?

JA:
To this day, Sir, none.

PP2:
According to you there’s none.

JA:
Right.

PP2:
Yes, alright. Witness, on whose initiative did you go to Jakarta?

JA:
We, several Village Chiefs in collaboration with Forum Minahasa Selatan [South Minahasa Forum] in Jakarta, because they are concerned about this region.

PP2:
Forum Minahasa Selatan, the one in Jakarta, right?

JA:
Yes.

PP2:
And those who sent you were also from Forum Minahasa Selatan?

JA:
Yes, on behalf of the coordinator, Mister Rudy Sumampouw.

PP2:
Yes. Enough, Your Honors.

J III:
Finished? Finished, yes?

PP2:
That would be it from us.

J III:
So I think let’s do it right away, who knows maybe we can conclude fast today… this hearing. We invite the Defendant.
RBN Comments

RBN:
Thank you Your Honor.

HS:
Terima kasih Yang Mulia.

RBN:
As Defendant I and II, we accept the witnesses testimony which it entirely.

HS:
Sebagai Terdakwa I dan Terdakwa II, kami menerima kesaksian Saksi ini secara keseluruhan.

RBN:
Interestingly this witnessess opinion confirm the others testimony that he has not observe any defremental ill effect since the operation of Newmont
HS:
Adalah menarik untuk menyebut di sini, bahwa sesuai dengan pendapat dari Saksi ini telah mengkonfirmasikan bahwa Saksi tidak melihat akibat-akibat merugikan dari operasional PT NMR selama bekerja.

RBN:
Thank you.

HS:
Terima kasih Yang Mulia.
J III:
Finished, yes? So, thank you, Sir, for your testimony. Yes, please. Let’s hope we can finish the next witness, as long as we can be selective between the relevant and the not relevant. So we can…

LMPP:
Yes. If, for instance, we cannot finish with this third one, um… before Friday worship, perhaps we can continue after Friday worship. 

J III:
Yes.

LMPP:
If we’re finished, then Thank God.

J III:
Friday Prayers [Sholat Jumat], not Friday worship [sembahyang Jumat].

LMPP:
Oh Sholat Jumat, sorry, sorry.

J III:
Hahaha, Friday worship.
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Madjid Andaria

LMPP:
Madjid Andaria, please enter the court room.

J III:
Please, please. Do you have your ID, Sir? ID, you have it? You have an ID or no? Would be better if there’s already a photocopy of it. Ah, okay, like that, please. This… this is the same, it’s accurate, right? So not to forget it later. Please be seated. The Witness’s name is Madjid Andaria, right?

MA:
Yes.

J III:
Born in Borgo?

MA:
Yes.

J III:
22 July, year 1942. What is this, Belang Subdistrict?  Sorgo, Borgo here is in Belang Subdistrict, yes?

MA:
Yes, Belang Subdistrict.

J III:
Oh, Bélang, yes. A sharp ”é”, so it is not belang [lit. stripy], but Bélang.

MA:
Bélang.

J III:
So ”it’s quite inconspicuous,” yes [the Witness’s accent, parodying North Sumatran sharp ”é”, where the Judge is from. ]. South Minahasa, right, Sir?

MA:
Yes.

J III:
Religion, Islam; [occupation], private sector. So you will be heard today as a witness, first of all [you shall be] sworn in according to your professed religion. Please stand up.

MA:
Yes.

J III:
So it’s like this, just imagine there’s an Al-Quran over your head, right Sir? Yes, actually there should be an Al-Quran over the head. Just think that there is one, okay. So you swear, follow my words, yes.

[Witness pronounces oath]

J III:
Yes, please. What is your occupation, Sir?

MA:
I...

J III:
Private sector, yes?

MA:
Yes, private sector, so...

J III:
What do you mean by private sector?

MA:
Well, I sell fish, all kinds of things, to the market.

J III:
Oh, yeah. But you are a fisherman too, yes?

MA:
Yes.

J III:
Do you also catch fish or are you just a middleman or the one buying fish from the fishermen to be sold, or do you go down there to fish yourself? 

MA:
I go there myself because I happen to have an outboard motor to look for fish.

J III:
Oh, you got one, yes? Usually when you go out to look for fish, whereabouts do you look, Sir?

MA:
To find fish, I have to gather the bait first in Ratatotok region, Buyat Bay and in Unjung Komike.

J III:
Bait to catch fish, Sir?

MA:
Yes, to catch fish.

J III:
Oh, so you look for the bait there, yes?

MA:
Yes, it’s live fish bait. We put it in a container and the go look for fish in Pulau Racun to the sea.

J III:
Oh, like that huh? How many miles from Pantai Buyat do you the operate, more or less?

MA:
Well, five or more.

J III:
Five or more.

MA:
Well, up to whatever fish there is. Because we are the ones chasing the fish.

J III:
Do fish, like it was said earlier, there was something about them having seasons, like that?

MA:
Yes, fish have seasons.

J III:
So there is, yes. So when it is the season, the catch is abundant, like that?

MA:
Abundant, Sir.

J III:
But when it is not the season is there no fish being caught at all or there is but in small numbers?

MA:
When it is not the season, it doesn’t mean that there is no fish. There is fish, but yes, not that the numbers are lower. When we find them we catch a lot, but when we don’t, we don’t get any. Just like that.

J III:
Oh, I see. So it’s not evenly spread, yes?

MA:
Right.

J III:
Well, like you said earlier, it is the fish that’s being chased after, right?

MA:
Yes.

J III:
So when it is fish season, the fish is everywhere, right?

MA:
Yes, Sir.

J III:
Maybe you lower the net or the hook and you catch fish, but when it is not the season you must [work harder] to find the fish. Like that, right? You chase after the fish, yes?

MA:
Yes.

J III:
For how long have you been in this fishing business?

MA:
Since 1997. Actually, I have been a fisherman since I was little.

J III:
Yeah.

MA:
I followed my father. After I grew up I married, I happened to own my own penai since 1997.

J III:
You also have a pajeko too, Sir?

MA:
No, not pajeko. It’s a penai, a smaller boat with an outboard motor, and then we fish with a fishing line.

J III:
Oh, I see. So you use a fishing line, yes?

MA:
Yes, a fishing line system.

J III:
So [you don’t use a net or a seine, no, right?

MA:
No.

J III:
So not. Those, those fish that are caught, are they intended for own consumption or is part of it sold for your livelihood or what?

MA:
The fish that I catch, besides for consumption, I also sell it.

J III:
I see.

MA:
Sell it to the market.

J III:
I see.

MA:
Because I look for fish, and my wife sells the fish.

J III:
That’s how, huh?

MA:
Yes.

J III:
So do you eat some of it?

MA:
Yes.

J III:
There was an issue, allegedly there is pollution there, right? This is what needs to be proven later in this court. That is why we use the term ”alleged issue.” When was… what year did you become aware that there was an issue of pollution and that the fish in Buyat Bay was polluted. What year did you become aware? 

MA:
I can’t recall, around year 2000 there have been issues.

J III:
There have been, yes? Did those reports had effects on you as a fisherman? 

MA:
The effects were like this, Sir. The fish was there, but when we sell it to the market people didn’t buy. So that was a loss. The fishermen lost, the tibo-tibo [fish vendors] lost, because the buyers were affected by the news.

J III:
But how, did you yourself as a resident of Belang here, did you… Belang, right?

MA:
Yes, Belang.

J III:
… in Belang. Did you see that in… I think even though you are a Belang resident you must have been to Ratatotok, to Buyat and Buyat Pante or Pantai Buyat, Kampung Buyat… did you see a lot of people suffering from illnesses?

MA:
I never saw, Sir.

J III:
As a result of...

MA:
I don’t know too, because I’m in Belang, them people are down there in Buyat.

J III:
So like that, huh. So you yourself don’t… no, it’s like, if we’re talking people that are… an issue such as this, ”ah, the proof is that so and so and so, there are already 40 people laying sick in the hospital,” for instance, due to poisoning or whatever. Were you aware of anything such?

MA:
I heard, Sir, but I went to see, no such thing.

J III:
You heard, but you didn’t see, like that?

MA:
Nothing, nothing, I only heard people talking, and then the victims said this and that, but if I look at them, nothing.

J III:
Nothing like that, huh. So you live in Belang, right?

MA:
Yes, in Belang.

J III:
From Pantai Buyat, from Buyat Pantai or Pantai Buyat, about how far is it?

MA:
It’s like this, Sir, by calculation it is more or less 4 miles. But if we’re on the coast of Belang and look in that direction, we can see Ratatotok and Buyat Bay there.

J III:
Oh, I see.

MA:
The hill next to Pantai Buyat there.

J III:
Oh, I see. So from the coast it is relatively close, right? If it’s from the coast. Maybe by land it looks like it’s far, but if we follow the coastline it’s not too far, right?

MA:
Yes.

J III:
Since when it began to recover, when the people or the fish buyers wanted to buy fish again? You said there were some losses and then there was a lot of fish but it couldn’t be sold, people didn’t want to buy it because of that issue. When did it recover? Is it now back to normal or not?  

MA:
Now it’s normal again.

J III:
Since when it became normal again?

MA:
That was after the news was shown [on television] for about one month, Sir. For about that long it was a mess.

J III:
A mess, like that, huh?

MA:
Yes. They listened to it or wondered why. So people…

J III:
Do you also sell this fish, what you catch, to fish processing plants or only to the market, to be consumed locally? 

MA:
I sell the fish, Sir, to Langoan, Kalangkoan, Tomohon, Manado, and here in Tombatu.

J III:
Don’t these people ask where this fish comes from? If it’s from Buyat Bay ”we don’t wanna buy it,” like that? How, how is it, more or less?

MA:
It’s like this, Sir. True, if we say that the fish is from Belang, them people would hesitate. But us would twist the story around a bit, Sir, ”oh, this fish is from Nobonto, this fish is from Kupang. Yeah, so if we don’t do it right people won’t be convinced. But there were those who were convinced, so it was alright.

J III:
Does your family also eat fish?

MA:
Yes, [they] eat fish too.

J III:
Where do you get the fish for your own consumption, or maybe you think ”ah, if this is from Buyat Bay let’s just take it to the market but for our own consumption let’s get it from somewhere else”?

MA:
That fish, Sir, we eat it ourselves too.

J III:
Hah?

MA:
The fish that I catch I sell it some, I only eat very little from it. I sell the rest.

J III:
When you caught the fish, have you ever come across those fish with lumps? Have you ever found lumps?

MA:
Never.

J III:
Hah?

MA:
Never.

J III:
Anyone in Belang also suffers from those lumps on their bodies or rashes perhaps? Anyone?

MA:
Not in my family, not me, I’m not aware of anyone with lumps. But as far as itchiness, there is. But others, I don’t know.

J III:
What is the cause of that itchiness?

MA:
Itchiness, well, them people call it scabies.

J III:
Oh, I see.

MA:
Or fungus.

J III:
What is the sanitation like? How many times do they bathe? Is clean water lacking or difficult to come by?

MA:
Fishermen, Sir, when they get back from sea they bathe, you see.

J III:
Oh, I see.

MA:
So after they bathe, they treat it, give it ointments and it will heal.

J III:
Oh, I see. Anyone there suffering from cramps, or whatsitcalled?

MA:
In Belang they say it’s the ice handlers, Sir.

J III:
Oh, the ice handlers..

MA:
They often have cramps. The ice handlers.
J III:
Oh, I see.

J II:
Just one, Sir. You are a tibo, someone who buys and sells fish, right?

MA:
Yes.

J II:
You buy, and then sell it again, right?

MA:
Yes.

J II:
Where do you buy it, Sir? Where do you buy the fish?

MA:
We buy it at the fish auction. The fish auction in Belang, TPI, the big pier.

J II:
Oh. Have you bought fish directly from the fishermen, not through TPI

MA:
I have, Sir. But [if] I buy fish from people they don’t have kakak tua, bobara, goropa, that is what people catch.

J II:
Yes, where do you buy it Sir, where do you buy it?

MA:
We buy it on the beach, at the auction. Because that is the pier for all fishermen. So that is where the transaction takes place.

J II:
Okay. If that’s the case, do you know where the fish that are taken to TPI are caught?

MA:
See, if it’s the ones I catch I know. But if they catch it…

J II:
You don’t know, yes?

MA:
Yes.

J II:
Have you ever bought directly from the community in Buyat, Buyat fishermen, Buyat people? Have you bought fish there?

MA:
Yes, I have, Sir. Fish to eat, I have bought.

J II:
Oh, to eat?

MA:
Yes, to eat.

J II:
Not to be sold again?

MA:
No, no, if it’s goropa, Sir, and bobara, those are good fish, right? So we buy it for food. So we take this.

J II:
Yes, enough, Sir.

J IV:
I also have a little bit to ask, Sir. My question is, earlier you said that you look for fish bait, look for fish around Buyat Bay, yes?

MA:
Yes.

J IV:
There in Pantai Buyat. Why do you have to look there, Sir?

MA:
Why do I have to, because that is the place for bait. There is none in other places.

J IV:
Bait place, yes?

MA:
Yes.

J IV:
The place for bait is there.

MA:
Place for bait.

J IV:
Then I ask, is the bait small fish or big fish?

MA:
Anchovies, the small ones.

J IV:
Small fish.

MA:
Yes, white fish.

J IV:
Yes. So there is still [bait] around Buyat Bay, yes?

MA:
Yes.

J IV:
My question is, with the presence of PT NMR here, are those small fish hard to get there or just the usual?

MA:
In my opinion, it’s just the usual.

J IV:
Nothing has changed?

MA:
No change.

J IV:
See, why am I asking this? Because there was an expert witness the other day who said that the conclusion here is that in Buyat Bay fish smaller than 20 cm cannot live. Turns out they’re still there.

MA:
Yes, Sir, it’s like this. I’m no expert, right? Their research says there’s no fish, but in my experience I catch fish and I get it. 

J IV:
Yes, big fish usually adapt to the levels of mercury, they say. But those smaller than 20 cm they will avoid [the place] because they cannot adapt. Just that.

J III:
We invite the Legal Counsel of the Defendant.

HM:
Witness, earlier you explained that the place to catch bait fish is, among others, in Buyat Bay, right?

MA:
Yes.

HM:
Do you also look for milkfish fry there? 

MA:
My son’s buys milkfish fry.

HM:
Pardon, Sir?

MA:
My son, he’s a milkfish fry buyer. You can ask anyone in Belang, everyone knows.

HM:
No, I mean, is there milkfish fry in Pantai Buyat there?

MA:
There is.

HM:
Is there still today, Sir?

MA:
Yes, there is still today. It’s just because it’s milkfish fry, the price is only five, seven rupiahs. They say, what is there to look for? He says [he] wants to look for other fish.

HM:
Oh, so it doesn’t sell?

MA:
Right.

HM:
That is why people no longer look for milkfish fry?

MA:
Don’t look for milkfish fry.

HM:
Because the price is cheap, yes?

MA:
Yes, the price is cheap.

HM:
And then, has there been a ban from the government not to consume fish from Buyat Bay?

MA:
To my knowledge there was none.

HM:
Never, yes?

MA:
Never.

HM:
To this day?

MA:
To this day.

PS:
Your Honor, we will continue with one or two questions with Your Honors’ permission. Witness…

MA:
Yes.

PS:
Since what year have you been a fisherman?

MA:
I have been a fisherman since I got out of school and followed my father as a fisherman. After I grew up too. So all our family’s profession is being fishermen.

PS:
Do you also look for fish, have you looked for fish or do you often look for fish in Buyat Bay?

MA:
Yes, I have.

HM:
You have.

MA:
Yes.

PS:
Often?

MA:
I have.

PS:
You have. Are you also aware of people from other villages looking for fish in Buyat Bay?

MA:
There are.

PS:
Do you know if they… or from those villages still look for fish in Buyat Bay to this day?

MA:
I think, according to my experience, what I see to this day is that all fishermen look for fish there.

PS:
You know that to this day they still look for fish there?

MA:
Yes, look for fish.

PS:
To this day, yes?

MA:
Yes.

PS:
Witness, do you earn enough by being a fisherman?

MA:
Well, income-wise, it’s not bad, Sir.

PS:
Just ”not bad,” huh?

MA:
Well, all the fishermen there, there’s improvement.

PS:
It’s just that I see you dress more slick than the Subdistrict Administrator, you see. Thank you, Your Honor.

[Audience cheers]

J III:
We give the opportunity to the Public Prosecutors.

PP2:
Alright, there are several questions, Witness, yes? Besides being a fisherman, do you also hold office or another position, be it in the government or in NGOs? Do you have such position?

MA:
I was only a former Village Chief.

PP2:
Former Village Chief.

MA:
Between 1973-1979, a Village Chief. And after that in the community, I… yes, there are several community organizations that I took part in.

PP2:
What did you take part in?

MA:
In the subdistrict community, I happened to be the Chairman of the Forum for the Anti-Corruption Community of Belang Subdistrict.

PP2:
Right. And who is the Chairman of the Belang Community Communication Forum, Sir?

MA:
I am the Chairman.

PP2:
Oh, so you are also the Chairman of the Belang Community Communication Forum.

MA:
The Anti-Corruption one.

PP2:
Yes.  Anti-Corruption.

MA:
Anti-Corruption, yes.

PP2:
What I’m asking is Belang Community Communication Forum, do you take part in there or not?

MA:
I don’t quite understand this Community Forum you’re speaking of, so if you ask if I’m there too, I’m not.

PP2:
Alright. I will show you, Sir, a letter that you once signed. Please, Sir.

MA:
Yes.

J III:
The same letter as the one earlier?

PP2:
Yes.

J III:
Oh, there’s a signature.

PP2:
There’s an open letter.

J III:
That open letter earlier?

PP2: 
Yes, then is this your signature? This is the Belang Community Communication Forum, and Mister Madjid Andaria as the Chairman.

MA:
This is not a Forum, Sir. The name is the Chairman of the Community Consultative Body of Belang Subdistrict, BMMKB. That’s me, the Chairman, before there was the Anti-Corruption Community Forum. So I have been the chairman of this and that is why I thought I sign it there, as a complement Sir, the Consultative Body, yes the Chairman of the Consultative Body.

PP2:
So this is not right then, the Belang Community Communication Forum?

MA:
Perhaps there’s a mistake in writing, Sir.

PP2:
Perhaps writing mistake. The contents, right Sir, you know what’s in this letter?

MA:
Of course if I try to remember, I no longer remember what’s in there, but if I read it I know.

PP2:
Yes, you know, right? Yes, please, please sit down. Well, in this letter you are the Chairman of the Belang Community Communication Forum, but you say it is not the Belang Community Communication Forum but… 

MA:
Chairman of the Community Consultative Body of Belang Subdistrict.

PP2:
Yes, who established it, Sir?

MA:
Who established it… here’s the history of that, Sir, that was actually the people from Belang Subdistrict. At that time we saw that there was 7 Billion Rupiahs from PT NMR for the development of Belang Subdistrict. At that time, Mister Tanoor as the Regent said that this money was only for Ratatotok community for their development. So then this forum was born to push for it all the way to the Parliament, the Regent of Tondano at that time.

PP2:
For what?

MA:
Well, so we get the share.

PP2:
Oh, that’s how it was, Sir, yes? Does it still exist, Sir?

MA:
Yes, still exists.

PP2:
And you are still the chairman?

MA:
Yes, chairman.

PP2:
And this letter that you signed, what was it for, Sir? Do you know what was this open letter for?

MA:
This, Sir… if you read it… I have forgotten it, because it’s been quite a while.

PP2:
You forgot, huh?

MA:
Yes.

PP2:
You forgot. You also went to Jakarta with other Village Chiefs?

MA:
Yes, I did.

PP2:
You did, yes?

MA:
Yes.

PP3:
What was the purpose of that Sir, do you know?

MA:
I went to Jakarta to explain to the ministers in Jakarta that the news about all that was not right and to explain, tell them what was true. Just that.

PP2:
Who had the initiative to go, to send you to Jakarta or was it your own initiative to go to Jakarta? 

MA:
There was, Sir, the one who had the initiative was the South Minahasa Community Forum for Mesel in Jakarta. And why did they invite me, because I happen to be a fighter for South Minahasa Regency.

 [Audience applauses]

PP2:
Yes, alright. And then one more question. Do you know that there are tailings waste placed in Buyat Bay by PT NMR?

MA:
I know that. Because I see, whatisit, the pipes going into the sea, and we ask them people, they say true it’s for disposal.

PP2:
You know. Have you went down to Pantai Buyat?

MA:
Yes, we go there for picnic, Sir. So on Sundays, holidays we go there. 

PP2:
Yes, yes. Are there other companies placing waste there?

MA:
Oh, I don’t know that, Sir, if there is or there isn’t...

PP2:
Oh, you know that PT NMR places waste there, but you don’t know if there are other companies.

MA:
Yes.

PP2:
Alright, thank you.

PP4:
Thank you. We will continue the questions. Witness, earlier you explained to the Judges Panel that before there were issues…

[Recording stops]

PP4:
Thank you. Next question, Witness, earlier you explained to the Panel of Judges that there was an issue of pollution in Buyat Bay and now it is back to normal. My question is, with the closure or non-operation of PT NMR, so there is no more issues these days?

MA:
Sorry, Your Honor, can I hear it once again?

J III:
So it’s like this, do not lead with the questions. Why was it closed, or whatever it’s called. Do not lead with the questions, do not lead, yes?

LMPP:
And secondly, Your Honor, this is an opinion, whether there is or there isn’t, right?

J III:
Yes, an opinion. This is how the question should be, is it closed now, like the question earlier, whether it was closed by the government, pressure from the community, by PT NMR’s own initiative. Those are more or less the stages.

PP4:
Yes, what you explained earlier that previously there were issues of pollution in Buyat Bay, and now it is normal. Okay, we change the question. When did you become aware… you know that PT NMR is no longer operating, right? When did you find out?

MA:
Yes, I do know from the news and what people say, mostly people from Belang who work in PT NMR, and they say that it is going to be closed. So we know… oh, it’s going to be closed.

PP4:
When was that, Sir?

MA:
Well, I can’t recall, all I know is that it was about to be closed.

PP4:
Enough Your Honors.

J III:
We invite the Defendant to…
RBN Comments

HS:
Terima kasih Yang Mulia.

RBN:
As both Defendant I and II I accept the witnesses’ testimony and its entirety.

HS:
Sebagai Terdakwa I dan Terdakwa II saya menerima kesaksian dari Saksi ini secara keseluruhan.

RBN:
Interesting there just witness and from earlier testimony that a mass media misinformation I mean by select individuals devastating the region live here not PT NMR.

HS:
Telah menarik untuk mendengar kesaksian dari Saksi ini bahwa memastikan kesaksian‑kesaksian yang telah disebutkan orang tertentu orang tertentu telah memberikan kampanye mass media yang keliru, yang telah mengoyahkan kehidupan masyarakat suatu daerah dan bukan PT NMR.  Terima kasih.
J III:
Finished? Thank you, I think your testimony is sufficient now.

MA:
Thank you, Sir.

[Witness leaves the court room]

J III:
We’ll try this Witness, who knows, maybe we can finish before Friday prayers, yes?

PP2:
Apologies, Your Honor, it’s already 11:45.

J III:
Alright then, if that’s what you want, please. I mean, who knows if it could be that fast, 15 minutes and finished, right? But you say Friday prayers first, so okay then. Please, the last witness later. So we have had three witnesses, yes, the plan was for four witnesses to be heard today. So there’s still one more witness. I was going to push it actually, who knows if we can finish before Friday prayers, but to follow the request of the Public Prosecutors we will continue later after the Friday prayers. So for the one remaining witness we will finish after Friday prayers. Time… like the usual, yes, at 13:00 yes? Not at 13:30, yes, hah? How many raka’at [prayer chapters] for Purwanta usually here? The prayer is until 13:00, we can do it, no?

HS:
Lunch?

PP2:
We can, Sir.

J III:
At 13.00 we resume again, yes. So we can finish it quickly, yes?

PP2:
If only one remains indeed, 13:00 would be alright.

J III:
No, I mean, at 13:00 we resume examinations again, like that.

PP2:
Yes, as long as there’s only one, Sir.

J III:
There’s only one, right? One left. Yes. So we will resume at 13:00.

PP2:
Alright.

J III:
Yes. So this session is adjourned to hear one more witness at 13:00. So we give the opportunity for muslims to perform Friday prayers and to have lunch. Court session is adjourned.

 [Judge strikes gavel]

J III:
We continue. Is the fourth witness from the Defendant ready? The fourth witness, right away, fourth witness, please.
Salam Ani
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LMPP:
Salam Ani, please.

J III:
Please. Got your ID? Did you bring your ID or no?

SA:
I got ID.

J III:
Hahaha, you’re spaced out! Not KPT but KTP [ID card]. A photocopy would do as long as it matches the original. Okay, have a seat. Your name is Salam Ani, yes?

SA:
Yes, yes.

J III:
Male, born in Buyat 12 April 1953; religion, Islam; occupation, farmer. What does PJS Sangadi mean?

SA:
Official. An interim Sangadi official.

J III:
What is this Sangadi?

SA:
Well...

J III:
Oh, Village Chief?

SA:
Yes, a Village Chief…

J III:
A Sangadi...

SA:
[It is called] Sangadi in Bolmong [Bolaang Mongondow district].

J III:
Oh Sangadi. 

SA:
Village Chief, our local term for Village Chief.

J III:
Address Buyat Village, Hamlet I, Buyat Village, Kotabunan Subdistrict, yes?

SA:
Yes.

J III:
You will be heard today as a witness, yes? Beforehand you shall be sworn in according to your professed religion, which is Islam, right?

SA:
Yes, yes.

J III:
Please stand up to be sworn in. Please stand up, that is the Qur’an, yes?

[Witness pronounces the oath]

J III:
You were born in Buyat, yes? Buyat here, the name is Buyat, sometimes it is called what, what was it called… East, West, South Ratatotok, or what it is? What is the difference, this Buyat, I mean, where are you exactly, where in Buyat, I mean?

SA:
Buyat there… in Buyat Village, Kotabunan Subdistrict, Bolaang Mongondow District/Regency, close to Ratatotok.

J III:
Oh, I see. So that is in Bolaang Mongondow, yes, not South Minahasa?

SA:
No.

J III:
What is your occupation presently?

SA:
Farmer.

J III: 
Farmer, yes, not fisherman?

SA:
Right, no.

J III:
Since when have you been a fisherman? Ever since you started working were you fisherman, or did you use to be a fisherman, and then now a farmer, or were you a farmer since the beginning?

SA:
Since I got married, in 1974, I have been working in farming.

HK :
Yes, yes. And is your house far from the beach?

SA:
From Pantai Buyat, it is 1312 [sic] meters.

J III:
Oh, I see.

SA:
Between Buyat Village and my house.

J III:
Oh, so some people there are farmers and others are fishermen?

SA:
Yes, yes.

J III:
And then, Sir, in that area, where do you get the water for drinking or cooking?

SA:
For potable water, some get it from wells, some use the tap water system from PDAM [Regional Water Utility].

J III: 
Oh, so there’s PDAM?

SA: 
There is.

J III:
Oh, there is, yes. And those who use wells… where do they get the water from? Do they dig their own wells or take it from the estuary?

SA:
Artesian wells, inside… um, within the house yard.

J III:
Oh, so they make their own wells. Is it not… isn’t it intruded by the sea water, isn’t the water briny there?

SA:
No, it’s good.

J III:
Is it far from the mining location, or the gold processing plant of PT NMR?

SA:
It’s close by.

J III:
Close, huh?

SA:
I don’t know how many meters, or kilometers, but it’s visible from the village.

J III:
Having the gold mine or the gold processing plant of PT NMR close by, what is felt in your village, Sir? Is there any health effects or are the wells contaminated or what? What is experienced, could you… 

SA:
As far as I know, no.

J III:
Not what?

SA:
Don’t feel disturbed.

J III:
None, no community members around you suffer from lumps?

SA: 
There are [those with] lumps, because during the free medical treatment [program] there were people who had those indications, but I don’t know where that condition came from.

J III: 
Oh, I see. That’s in your village, yes?

SA:
Yes.

J III:
Not in, uh… was there ever an inspection of people’s wells there, in your place, by an institution, or a university or the government, performing an inspection of the well waters?

SA:
The government did.

J III:
They did?

SA:
Because they reported to us as the village government.

J III:
There was, yes?

SA:
At that time, yes.

J III:
Who from the government, what agency at that time?

SA:
From... 

J III:
Was it from the Health Services?

SA:
The Health Services, Sir.

J III:
Health Services. And then what was the result of the inspection of people’s wells there?

SA: 
There has been no response so far.

J III:
Was there a temporary advisory against using the well waters because it has been polluted? Was there ever such a ban?

SA:
No, there was no ban.

J III: 
No ban, right. In the village where you live, okay, where do you usually get… or eat the fish, where do you get the fish from?

SA:
From Pantai Buyat and from beaches in the neighboring villages, Ratatotok and Kotabunan.

J III:
But there’s an issue that there’s pollution in Buyat Bay, why aren’t people affected, why don’t they eat… er, why won’t they stop eating the fish from there? 

SA:
Because it’s just hearsay, Sir, so people don’t listen to that.

J III:
How could people conclude whereas there are some, I don’t know if it’s a small part or a large part of the community, who feel that the fish there is polluted. But why aren’t people in your village affected by these allegations?

SA:
Because until now there has never been a formal announcement from the government that it is polluted there.

J III:
That’s how?

SA:
Yes.

J III:
There’s no proof, it’s not yet been proven to the people in your village, right?

SA:
Yes, yes.

J III:
From… with the presence of PT NMR, has there been any assistance by, what do they call it, community development or whatever… have the people there been assisted, in your village?

SA:
The attention from PT NMR to the Buyat community in terms of development of enterprises has been quite substantial. [There’s been] a lot of development.

J III: 
Could you mention some?

SA:
First is the PDAM, that tap water, that was a donation from PT NMR for the Buyat community, managed by PAM [Water Utility Company] because the community there are unable to manage that. And then road fixing, alleys, landfill [?], DPU renovation, village office and some fixing of water channels, rice paddies, then there’s storm drains from the field, sidewalks, and then the village office fence, and toilets, sanitation, family sanitation, and then garbage dump. 

J III: 
So there is, yes?

SA: 
There is, quite a lot.

J III:
That...

SA: 
Then there’s also vocational training for the community, and then there’s sewing [training], then assistance for animal husbandry, such as ducks, and so forth, quite a lot which I cannot recall all the details.

J III:
Then in terms of these alleged pollution, have you ever heard of any advisory from the government, be it the government of level I [province], level II [district], subdistrict or lower levels, that it is temporarily prohibited to eat fish from Buyat Bay, that came from there, or cannot use the wells, saying the wells are polluted, heard anything like that?

SA:
No, not from the government.

J III: 
Then from whom did you hear? 

SA:
I never heard anything, I don’t know exactly if I ever heard it from anybody, but not from the government.

J III: 
Oh, so never, yes?

J II:
Witness, you are a Sangadi, yes?

SA:
Yes, a Sangadi official.

J II:
You are an official, yes, until now?

SA:
No, I was a Sangadi from 22 June 2004 until… uhm, 23 June 2004 until 22 June… um… 22 May, uhm, November 2005.

J II:
Alright, Witness...

SA:
One year five months.

J II:
As a Sangadi of Buyat Village at that time?

SA:
Yes.

J III:
Is Buyat Village different from Buyat Pantai?

SA:
Buyat Village still has a connection with... Pantai Buyat still has a connection with Buyat Village, because for the people there the government… that the village, Pantai Buyat, is part of Hamlet VI of Buyat Village.

J II:
Oh so...

SA:
The population there was recorded… the population of Buyat Village [sic] is 52 families.

J II:
No, no… my question is like this, Sir. Is it, like you said earlier, is it part of your administration too, that Buyat Pantai?

SA:
Yes, for as long as I was the Village Chief, still me… uhm, it was still a part of Buyat Village. We know it ourselves that it is still a part of Buyat Village.

J II:
Alright. Do you often go to Buyat Pantai?

SA: 
Often.

J II:
How often, for example in one week, was it often while you were [the Village Chief]? 

SA: 
When I was holding office, when the Subdistrict Administrator from Kotabunan drops by, but [we’d] go there at night, look around to the base.

J II:
When these reports came out, the reports that spread at that time, were you still the Village Chief at that time?

SA:
Yes, I was still.

J II:
What was your position when you heard reports like that? 

SA:
Well, my position at that time, I called on the community not to be drawn in by stories that were flying around because there was no proof.

J II:
That was your advice to the community?

SA:
Yes.

J II:
Then how did the community respond to your calls?

SA:
Because I was the government at that time, they obeyed, listened… the community in Buyat Village.

J II:
Alright. Do you know that there was, yes… did the community in Pantai Buyat ever experienced health issues such as what you said earlier? Ever heard of these issues? Were these the type of health conditions reported?

SA:
I wasn’t aware if anybody in the community having illnesses because nobody reported to me.

J II:
Oh, no one reported?

SA:
Maybe to the Community Clinic or the Health Services.

J II:
Are there, are there fishermen from Pantai Buyat who sell their catch in Buyat Village?

SA:
There are, to Buyat market, the market.

J II:
Oh, there is a market in Buyat Village?

SA: 
There is.

J II:
Is the market every day, or only on certain days?

SA:
Every day, Sir.

J II:
Every day?

SA: 
From 6:00 until around 9:00 or 10:00.

J II:
When you were the Village Chief were there a lot… or what was your observation… fishermen from Pantai Buyat who brought their fish to be sold in your market, Buyat Village market?

SA: 
Yes. From Pantai Buyat I did see a lot of them who worked as tibo-tibo [fish vendors] selling in the market.

J II:
Selling?

SA:
Yes.

J II:
Then what did the people do, did they eat it?

SA:
Yes, people eat it.

J II:
You eat the fish too?

SA:
I eat [the fish] to this day.

J II:
No, at that time, when reports were circulating that the fish there was polluted, did you eat the fish at that time or no?

SA: 
Oh, I ate.

J II:
You ate?

SA:
Yes.

J II:
You didn’t eat chicken, changed your menu because of this issue?

SA:
We in the village also eat vegetables, there are vegetables, but we would eat fish every day.

J II:
Oh, fish. In your village, in your village, anyone suffers from lumps?

SA:
There are, because when there was free medical check up by the doctors, a lot of people…

J II:
Where were the doctors from?

SA:
From the government.

J II:
No, I mean, the Community Clinic is also from the government, Sir.

SA:
From the Provincial Health Services at that time.

J II:
Oh, from the province?

SA:
Yes.

J II:
Did they tell what the cause was? Why there were lumps, do you know?

SA:
I don’t know.

J III:
We invite the Legal Counsel of the Defendant to ask questions.

HM:
Witness, earlier you explained that there were inspections on well water. Was there an inspection by the government on the well water?

SA:
There was.

HM:
Were there also allegations that the wells there were polluted?

SA:
There were allegations.

HM:
Where did the allegations come from?

SA: 
From NGOs.

HM:
What NGO?

SA:
In Buyat Village there is an NGO called KKMB.

HM:
What is it?

SA:
KKMB, Komite Kesehatan Masyarakat Buyat [Buyat Community Health Committee] that created an issue that the wells in Buyat were polluted, but to make it certain…

HM:
What did they say polluted it?

SA:
Well, according to the issue they say it was polluted with arsenic.

HM:
Oh, polluted with arsenic. At the time what was…

SA:
But to this day…

HM:
… what was the reaction from the government? You were the Village Chief back then, right?

SA:
To this day… at that time we asked where were these polluted wells located so we can prohibit people [from using it] but they didn’t show where. They only said there were [polluted wells] but until I no longer served as the Village Chief they never showed.

HM:
Never showed. That was KKMB, uhm, KKMB right?

SA:
Yes.

HM:
Who are in charge of [KKMB]? 

SA:
The ones in charge, chairman Pak Faisal Patutungan, Secretary, Ishak Patutungan and the treasurer is Armin Modeong.

HM:
Do they also collaborate with other NGOs from outside Buyat?

SA:
I think that is possible because… there is collaboration because they often get together with Suara Nurani from Tomohon…

HM:
Who?

SA:
Suara Nurani, Tomohon.

HM:
Suara Nurani from Tomohon?

SA:
Ibu Yul Takaliwang, that’s what I saw.

HM:
With who else?

SA:
With that one from Kelola.

HM:
Who from Kelola?

SA:
I don’t know who from Kelola.

HM:
Oh, you don’t know, huh? And then with these allegations did people no longer want to drink the well water, to use the well water anymore?

SA:
I don’t think so, I don’t think the community didn’t want to use it when the issue came about.

HM:
So they were not influenced?

SA:
Not influenced.

HM:
Does the community there… they east fish from Buyat, right?

SA:
Yes, all eat, everyone in the community there eats fish.

HM:
Are there complaints of rashes?

SA:
Because… I’m not aware of any complaints because they never reported it to me.

HM:
Never reported, yes?

SA:
Never reported.

HM:
I think that would be it from me.

J III:
Finished? Is the Defense Counsel finished? 

OS:
There’s more, Sir.

J III:
Yes.

OS:
Witness, earlier you said that most people in your community are farmers, but there are also fishermen and those fishermen get their fish from Buyat Bay?

SA:
Yes.

OS: 
Do they also sell it in Buyat Village?

SA:
Yes.

OS:
Alright. Do you know these fish sellers because you came from the same community? Do you know who sells fish in Buyat Village?

SA:
I know them. There’s Saidah Modeong, Jean Rorong, then there’s Djuriah Lombonaung. There’s a lot of beaches there that sell fish.

OS:
Oh, I see. We will show photographs later, if it’s true, the one named Djuriah and others. Alright then…

PS:
Your Honor, we will continue the questioning some more. We will ask several clarifying questions, a couple of things using a slide [projector]. Witness, Your Honor, with your permission we will begin the questions. Witness, do you know this person?

[A slide projection is shown to the Witness]

SA:
I do.

PS:
He is registered as a resident of your village administration, right or no?

SA:
Yes, he is registered as a resident of Buyat Village.

PS:
But he lives down there in Buyat Pantai, right, or Pantai Lakban?

SA:
Yes, he lives there in...

PS:
Alright, good, continue. What’s his name?

SA:
Anwar Stirman.

PS:
Anwar Stirman. Do you know the one on the corner, the woman in this picture?

SA:
I do.

PS:
This?

SA:
Fish vendor too.

PS:
She is a fish vendor, right?

SA:
Yes, yes.

PS:
She is what you call a tibo-tibo earlier?

SA:
Yes.

PS:
Where is it sold? 

SA:
In the market.

PS:
In which market?

SA:
Buyat Market. 

PS:
Buyat Market. Where is the fish from? 

SA:
From Pantai Buyat.

PS:
And where is she a resident?

SA:
She is registered as a resident of Buyat Village and lives in Pantai Buyat.

PS:
Meaning in the village where you were the chief, she is registered as a resident. And do you know what is her relation to Mister Anwar Stirman?

SA:
They have the same mother, so she is Anwar Stirman’s younger sister.

PS:
So there’s still blood relations, same mother.

SA:
This is Masna Stirman.

PS:
Masna Stirman.

SA:
Not just same mother, but indeed same mother and father, they are.

PS:
Yes, alright. Masna Stirman, yes? Alright. Do you know the person in this photograph? 

SA:
I do.

PS:
What does she do day-to-day?

SA:
She is a fish vendor also.

PS:
Where does she sell?

SA:
She sells in Buyat Market

PS:
Sells in Buyat Market?

SA:
Yes.

PS:
Where does she get the fish from?

SA:
From Pantai Buyat.

PS:
From Pantai Buyat. And then what is the familial relation between this person and… between this person and this, or between this person and this person?

SA:
They’re blood related, same mother, because her name is now Juhra Ratunbahe.

PS:
Oh, this is Juhria Ratunbahe, with this person?

SA:
They’re one mother.

PS:
One mother, huh? So they are sisters. Continue, do you know who this is?

SA:
That is Mansur Lombonaung.

PS:
Mansur Lombonaung?

SA:
Yes.

PS:
What is the relation with Mister Anwar Stirman here?

SA:
The mothers of Anwar Stirman and Mansur Lombonaung are sisters.

PS:
Oh, so their mothers are sisters, yes? So the five of them… the four of them are registered as residents in your administrative area where you were the Village Chief, yes?

SA:
Mansur Lombonaung is not registered in Buyat [Village], but he lives in Pantai Buyat.

PS:
Oh, [he] lives in Pantai Buyat but is not registered in your village. Alright, continue. You said you know Mansur Lombonaung, here’s the photo. Do you know this woman here? 

SA:
I know her, I know.

PS:
What is her occupation?

SA:
Because she did not, did not yet work when I was in the government, she was still a bachelorette back then.

PS:
What is the familial relations with…

SA:
She is Mansur’s daughter

PS: 
Mansur’s daughter?

SA:
Ahyani.

PS:
Alright, continue. Do you know [the person in] this picture?

SA:
I don’t know that person very well, but that person also lives in Pantai Buyat, but don’t know too well.

PS:
Lives in Pantai Buyat, but don’t know well?

SA:
Right, don’t know too well.

PS:
Alright, continue. Do you know [the person in] this picture?

SA:
I do know him. He is the son of Mansur Lombonaung, his name...

PS:
Mansur Lombonaung, the son of Mansur Lombonaung, his name?

SA:
His name is Yahya Lombonaung.

PS:
Yahya Lombonaung. Continue. Do you know the person in this photo here?

SA:
I do.

PS:
What’s her name?

SA:
Surtini Patutungan, in-law of Mansur Lombonaung.

PS:
In-law of Mansur Lombonaung. What’s her occupation?

SA:
Fisherman too, besides a homemaker she is also a fish vendor.

PS:
A fish vendor where?

SA:
In Buyat, in Buyat Market too.

PS:
Alright, go on, go on. Do you know this person?

SA:
I do.

PS:
What is the family relations with mister...

SA:
Younger sister of Mansur Lombonaung.

PS:
What is her occupation?

SA:
Fish vendor too and...

PS:
What’s her name?

SA:
Juhria Lombonaung.

PS:
Juhra Lombonaung?

SA:
Yes, Juhra Lombonaung.

PS:
Juhria?

SA:
Juhria.

PS:
Alright. Besides Mister Mansur here, is this Ahyani? The one in this photo, if you don’t know her, I can say the name is Nurbaya, Yahya and what was the name of the woman in-law, Surtini. Is she registered as your citizen, besides Mister Mansur, besides Mansur?

SA:
Everyone is registered, but Yahya is not because he is Mansur’s son.

PS:
Oh, not registered, but this one is registered?

SA:
Not also, because Mansur’s family also.

PS:
What about Juhria? 

SA:
She’s registered in Buyat

PS:
Registered, yes? Oh, so Pak Mansur’s family are not all registered. Some are not registered, some are not registered, some are not. What about Surtini?

SA:
She’s registered in Buyat, because she is Buyat resident.

PS:
And you know that they are, it was said a lot earlier that their occupation were tibo-tibo and they sell in Buyat Market, and have you or your family ever bought fish from this family?

SA:
Well, if the price is cheap I’d buy from them

PS:
But have you bought?

SA:
I have, I have.

PS:
You have, yes? Well, everyone here is a witness in this court, about Mansur’s family. Thank you. Can I ask for another photo. Do you know the person in this photo?

SA:
That… I know her, Ibu Jean, Doctor Jean.

PS:
What’s her occupation?

SA:
Doctor.

PS:
Has she ever contacted you?

SA:
Never. When she went to Buyat never contacted, but…

PS:
What did she do?

SA:
There was an activity in Pantai Buyat, health problems she said then.

PS:
Did she report to you that she was going to conduct an activity, a health activity?

SA:
No.

PS:
Never reported. Next. Do you know this person?

SA:
I don’t know him.

PS:
You don’t know, huh?

SA:
Right.

PS:
You don’t know. This one is Doctor Rignolda from Kelola. Next. Do you know this person?

SA:
This is a Mer-C Doctor. I know her because she came over to my house once.

PS:
Where is she from, is she Indonesian or a foreigner, where is she from?

SA:
She is Indonesian.

PS:
Indonesian. What did she do in Buyat Pantai?

SA:
Doctor Zakiah, her name was.

PS:
Doctor Zakiah. She been to Buyat Pantai?

SA:
I don’t know if she has been to Buyat Pantai, but she’s been to my house.

PS:
Has she visited you, Witness, did she ever come to you place or to Buyat?

SA:
She came to my house when I expelled one of the doctors in her team, Doctor Hari, because there was an instruction from the Head of Health Services from Bolaang Mongondow District, if there are doctors conducting any sort of treatment in Buyat village, ask if they have a recommendation from the Service, the Head of [Health] Services of Bolaang Mongondow District. [If they do] they’re welcome, but if not we would expel them.

PS:
Oh, the Health Services said that.

SA:
Yes.

PS:
[They] said that if there’s anyone saying that they’re giving treatment, and have no recommendation, they may be expelled, like that?

SA:
Yes.

PS:
So you expelled her, or who was it?

SA:
What?

PS:
Did you expel?

SA:
Yes.

PS:
Who did you expel, her or who?

SS:
Hari, Hari, Doctor Hari.

PS:
Alright. You don’t know her name, right, just her profession?

SA:
This, this.

PS:
Zakiah.

SA:
Doctor Zakiah.

PS:
Let’s look at the next picture. Do you know this person with a beard here?

SA:
I don’t know him.

PS:
Don’t know?

SA:
Right.

PS:
Do you know the one in this photo?

SA:
This is the one I know, because I expelled him.

PS:
You have expelled him?

SA:
Yes.

PS:
This is that Doctor Hari?

SA:
Yes, Doctor Hari.

PS:
You expelled him because of that letter?

SA:
Yes.

PS:
Meaning that he did not have a recommendation, like that? You expelled him, what was his reaction?

SA:
Well, his reaction, he did go home immediately, but then a week later he returned with Doctor Zakiah I said earlier.

PS:
Yes.

SA:
With Pak Faisal Patutungan, [they] came to my house.

PS:
Yes.

SA:
Asking ”why Mister Village Chief expelled a doctor from Mer-C.”

PS:
Yes.

SA:
I said, according to the Health Services, that they did not report to the village. They said that the team from Mer-C did not need to report to the village government because they came down in the interest of public health.

PS:
Is that so?

SA:
Yes, that was their response.

PS:
Yes, next photo. Do you know this person?

SA:
I know her, Ibu Yul Takaliwang.

PS:
Here’s a photo with fires and so on. Do you know where was this picture taken?

SA:
In Pantai Buyat when they evacuated it, if I recall it correctly.

PS:
I see. Alright, next photo. Witness, I would like to show you, this is a photo that we got from 1994, a photo of Buyat Bay situation in 1994, but we’re not sure if this photo is right, if this was the situation in 1994, which is why we’re asking you. Is this photo accurate? Was the situation in Pantai Buyat like this in 1994?

SA:
This was indeed the situation in Pantai Buyat in 1994 at that time, because this is the picture.

PS:
Yes. Have you seen the condition in Buyat in 2004?

SA:
Yes, because we go there often too, to Pantai Buyat.

PS:
Did the population there increase between 1994 and 2004 judging by this picture or according to your records or your own knowledge?

SA:
It did increase.

PS:
It increased between 1994 and 2004. Judging by the houses here from 1994 in this picture to 2004, and according to your knowledge, is the economy of Buyat community improved or worsened?

[Recording stops]

SA:
I didn’t hear.

PS:
You didn’t hear, huh? Thank you. I think that would be it from us, Your Honor.

J III:
Finished, yes? Now from the Public Prosecutor, please.

PP2:
Alright, thank you for the opportunity. Witness, okay, you as a Sangadji…

SA:
Sangadi.

PP2:
Sangadi, sangadi, or hukum tua or a Village Chief official. When you were the Village Chief you explained earlier that there were a number of community members who were sick but you didn’t know what the cause was, and you also didn’t say if they sought treatment to doctors. So you don’t know. But when you were in the village government, has there been anyone in your community that intended to seek treatment who asked for a letter of recommendation from the Hukum Tua or the village chief at that time?

SA:
There was.

PP2:
Was there many?

SA:
There were several people. But they have been to the doctor and then them people came to ask for a recommendation letter to qualify them as GAKIN [Poor Family].

PP2:
GAKIN paperwork. What was that GAKIN papers for? 

SA:
To facilitate, they say, the payment.

PP2:
For ease of payment. Ah, earlier witnesses have testified that there were babies who were born abnormally. Did it ever occur in your place, such an incident in your administrative territory, did it ever occur?

SA:
There was something like that.

PP2:
There was. Did you see yourself?

SA:
I didn’t see myself.

PP2:
Didn’t see. How did you know it?

SA:
That is… usually when there are births, some are born on time and some are not. That is what I know.

PP2:
Yes?

SA:
Some are born prematurely and some are born on time.

PP2:
Besides premature [births] some also have [birth] defects?

SA:
I don’t know about defects.

PP2:
Don’t know, you don’t know, yes? Do you know PT NMR?

SA:
I do.

PP2:
You do, yes? Do you also know about the tailing placement site or the waste done by PT NMR? 

SA:
I know it’s in Pantai Buyat.

PP2:
There is in Pantai Buyat, yes. How did you know that?

SA:
Because I see the pipe from the plant going into the sea.

PP2:
Have you ever had any working relationship with PT NMR before?

SA:
None.

PP2:
None. Do you have children or relatives who work for PT NMR?

SA:
There is one.

PP2:
There is. Who?

SA:
I have one son, the name is Juan Rahani. I admit there is one.

PP2:
Yes. And then an interesting thing you said earlier that you had expelled doctors who were treating people in your administrative area because there was no recommendation from the Health Services. How many times did that happen?

SA:
Just once.

PP2:
Oh, just once?

SA:
After there was an instruction from the Head of Health Services.

PP2:
Head of Health Services. Which Head of Health Services?

SA:
Of Bolaang Mongondow District.

PP2:
It was Bolaang Mongondow District then, yes?

SA:
Mister Drs. Mokoginta.

PP2:
What was the order exactly from the Head of Services then?

SA:
When they visited the village, this is because there was a health issue in the village. At that time the Head of Services came and then because I was the Village Chief he asked to meet me in the village, so he instructed me like that.

PP2:
Like that, huh?

SA:
But I forgot what date it was.

PP2:
But was it when you were the Hukum Tua official, or the Village Chief or Sangadi?

SA:
Yes.

PP2:
Yes, thank you. My colleague will continue with the questions.

PP4:
Thank you. Witness, earlier you explained that the Provincial Health Services did conduct a study, yes, on the people in Buyat community, and it was found that there were people with lumps. When did the Provincial Health Services conduct the study?

SA:
I can’t recall when was the time, the date, but it was when I was the Village Chief.

PP4:
And then you explained that the Buyat Health Committee did conduct research that the wells in Pantai Buyat were contaminated with arsenic. When was this research conducted by the Buyat Health Committee?

SA:
I don’t even know if they ever conducted the research. They only say they did. I don’t know when the research was [conducted].

PP4:
Enough, Your Honors.

J III:
We invite the Defendant.
RBN Comments

RBN:
Thank you Your Honor.

HS:
Terima kasih Yang Mulia.

RBN:
As both Defendant I and II to I accept this witnesses testimony and its entirely
HS:
Baik sebagai Terdakwa I maupun Terdakwa II saya terima kesaksian Saksi ini secara keseluruhan.

RBN:
People keep fishing in Buyat Bay, so it seems that the function remain the same.
HS:
Masyarakat ternyata tetap menangkap ikan di Teluk Buyat, jadi kelihatan bahwa fungsi Teluk Buyat ini tetap sama.

RBN:
It’s hard to imagine that the Government believe Buyat Bays polluted since they have never advice to people not to fishing the bay.

HS:
Adalah sulit membayangkan bahwa pemerintah mempercayai bahwa Teluk Buyat telah tercemar karena pemerintah tidak pernah menyarankan masyarakat untuk tidak pernah menyarankan masyarakat untuk tidak menangkap ikan di Teluk Buyat.

RBN:
And I find it is simply amazing that one family group provoke by a few outsiders confused and misinform the whole nation along with the outside world.

HS:
Saya menganggap sangat mengherankan bahwa kelompok satu keluarga yang telah diprovokasi oleh beberapa orang luar telah membingungkan dan memberi informasi keliru kepada seluruh negeri ini bahkan kepada dunia.

RBN:
And I hope that those responsible for this trouble travesty to this people also have the same opportunity to sit before this court and be accountable for their actions.

HS:
Dan saya berharap agar mereka yang bertanggung jawab atas perbuatan yang tidak benar terhadap masyarakat ini mendapat kesempatan untuk duduk di pengadilan ini dan diminta pertanggungan jawabnya.

RBN:
Thank you.

HS:
Terima kasih Yang Mulia.
J III:
Okay, yes? So I think your testimony is finished. Please move to the back.

SA:
Thank you.

J III:
Please, Defendant. So today we have finished with the witnesses presented by the Legal Counsel Team for the Defendant, four people, and we are still giving the opportunity for the Defendant to present more witnesses.

LMPP:
Yes, Your Honor.

J III:
Now, because next Friday is a holiday, even though the holiday is not on the Friday itself, but if I’m not mistaken it will be an official holiday… 

LMPP:
A civic holiday.

J III:
Civic.

LMPP:
Yes.

J III:
Announced by the government, so we will resume the court on the second [of June], yes, Friday?

LMPP:
Two weeks from now.

J III:
Yes, two weeks from now, because this Friday is a holiday, as the government says it is a civic holiday, whatever the term is, I don’t really understand it. So we will continue on the 2nd of June to still give the opportunity for the Defendant to present his witnesses. It’s clear, yes? The court is hereby adjourned.

[Judge strikes gavel]
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J III:
Court session of Criminal Case Number 284/Ordinary Crimes/2005 in the name of Defendants PT Newmont Minahasa Raya and Richard Bruce Ness is in session and open to public. 

 [Judge strikes gavel]

J III:
Will the Defendant please come to the front. Before we continue with the examination we ask the Defendant, are you in good health today?

RBN:
Yes I am.
HS:
Ya, Yang Mulia, saya sehat.

J III:
So to continue, today we continue with witnesses presented by the Defendant’s side.  We ask the Legal Counsel, are there any witnesses to be presented today? 

LMPP:
Thank you, Your Honor. Today we brought witnesses and experts at the same time, three doctors who were involved in the examinations in Pantai Buyat.

J III:
I see. So, okay, let’s begin then. Will the Defendant please be seated at the… Please call in the first witness.

LMPP:
Will Doctor Sandra Rotty please enter the courtroom.
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Dr. Sandra Rotty
[Witness enters the courtroom]

J III:
Alright now, this Witness is both an Expert and a Fact [Witness] as well, right? So here are we going to… the system would be to swear her in twice as an Expert and as a Fact Witness… because in, whatwasit, it was never, how do you say… right? But actually in practice it did happen the other day. When we examined witnessed from the Prosecution, there were both experts at the same time fact witnesses. I did see it the other day, yeah? I think we’ll just swear her in twice. There is an opinion that [the witness] be sworn in as an Expert first, then examined as an expert, but I think it’s gonna be complicated that way. The questions will always be asked that way, “oh come on, this relates to her expertise not the facts.” It’ll be difficult, yeah, we’ll be mixing it up, whether as an Expert or Fact [Witness].  So it’d be better if we swear her in twice as an Expert and as a… yeah? I think that’s what we’ll do. What is your name? 

SR:
Sandra Rotty.

J III:
Born where?

SR:
Born in Manado.  

J III:
When?

SR:
On 12 November, year 1964.

J III:
Occupation?

SR:
As a government doctor as well as the Head of Ratatotok Community Clinic.

J III:
What is your religion?

SR:
Catholic.

J III:
Where do you live?

SR:
I live in Ratatotok II, Ratatotok Subdistrict.

J III:
Education?

SR:
General practitioner.

J III:
An S1 [Bachelor’s degree], yes?

SR:
Yes, S1.

J III:
So, like we discussed earlier that you are as a general practitioner, also as an expert, if we can say that… according to, whatisit, considered an expert, and then also as a fact witness too. So if you are presented as an Expert and as a Fact Witness, then there are two different oaths. So you will be sworn in twice, yes? So for the first oath, you will be sworn in as a… please stand up, put that thing on the side.

[Witness pronounces the oath as an Expert Witness]

J III:
The second one, sworn in as a Fact Witness.

[Witness pronounces the oath as a Fact Witness]

J III:
Witness, yeah, you just said that you serve in Ratatotok Community Clinic, yes?

SR:
Yes.

J III:
How long… since when have you served in Ratatotok Community Clinic?

SR:
I have served in Ratatotok Community Clinic since 1998 until present.

J III:
Until present. That’s quite long, yeah? When the pollution issue came to be you were on duty there, yes?

SR:
Yes, correct.

J III:
Have you ever performed examinations on the community in Pantai Buyat?

SR:
Yes, because that is my duty.

J III:
Did they come [to you] or did you go to the village location in Pantai Buyat, or was it them who came to be examined at the Clinic? How was it?

SR:
Both. There were those who came when they got sick, and then secondly we also conducted visits by organizing Posyandu [Integrated Health Service Post] activities in the field.

J III:
In the field, you mean in Pantai Buyat?

SR:
In Pantai Buyat.

J III:
What did you find when you examined the community or the residents in Buyat Pantai? What sort of things did you find? What symptoms did you find, or what illnesses did you find there?

SR:
The first one was in 1999. There was a report and we immediately [went to] see to the field that there was a skin condition that was present in almost all of the community. And then after I saw and performed examinations, I established a diagnosis that it was dermatitis due to scabies, yes? And then we performed treatment based on the results of the diagnosis we established, and we gave the drug of choice, the appropriate medication, and provided counseling and advice. Turns out the patients could be healed. And then we routinely performed health examinations and the most prevalent case that we found in Pantai Buyat was upper respiratory tract infections, and then dermatitis. So dermatitis and upper respiratory tract infections.

J III:
I see. You said you are a doctor at the Ratatotok Community Clinic, yes? To the side of Buyat Pantai, this village is separated by some sort of an island [sic, cape] on that side, right, called Ratatotok, yes?

SR:
Yes.

J III:
In the village, yes? Have you also examined the residents there? 

SR:
Yes, because that is my working area.

J III:
So did you… the illnesses or symptoms there that you just mentioned, are they the same with the ones there? [sic, unintelligible comparison]

SR:
Yes, the illnesses that...

J III:
… or different?

SR:
The illnesses that I found, well, more or less… hold on, maybe if I’m allowed I will present this using a slide so that it’s clearer, so we can look at Buyat Pantai and the surrounding villages.

J III:
You said that the disease was some sort of scabies, yes? Were you able to determine what was actually the cause of that scabies?

SR:
Well, according to my profession as a doctor, yes, by looking at the symptoms and complaints together with the pattern of the illness, I was able to determine that it was scabies. That is a basic illness, yes, we as doctors must be able to diagnose that disease.

J III:
Yes, I mean do you know that it was due to using well water, perhaps because it contained something that damaged the skin or due to other things, y’know? Or was it due to lack of hygiene? Do you more or less have an expertise in that field? 

SR:
We can determine it just from clinical symptoms, because we can diagnose 75 to 90 percent [of the cases] without laboratory tests, and we diagnosed it as scabies, and indeed it was widespread. It also had to do with the lack of hygiene and sanitation of the community, and then the lack of healthy living habits, and indeed the main cause of it is a tick, some sort of a tick [parasite]. So we advised, sort of, the community to bathe, yeah, to dry the clothes and the mattresses so these ticks can be killed.

J III:
Did you actually find ticks? 

SR:
Well, like I said, in Ratatotok Community Clinic there is no laboratory, yes, but 75 to 95 percent of the illnesses can be diagnosed without laboratory examinations.

J III:
Besides scabies did you find other diseases such as lumps or rashes?

SR:
They do have lumps among the people in Buyat Pantai. They did not come to the Clinic, but there were reports from them. And after we checked indeed it was true, and why? The lumps that I saw and I examined were benign tumors, and usually those with benign tumors come to the Clinic for cosmetic reasons. But no one came because these benign tumors interfered with their functioning. Hence, the community from Buyat Pantai with their lower social and economic status certainly did not feel bothered [by their lumps] and they did not seek treatment to the Clinic. And that agrees also with the results of examinations by… because we always accompanied the examination process performed by the Department of Health so we… as well as tumor surgeons from Jakarta… and we discussed it, and turns out the result of their examination it was a benign tumor.

J III:
Yes, benign tumor. So by involving the Department of Health and so forth did it get to determine what was the cause of the benign tumor, if it was the food or the water or other aspects maybe? What was the cause of the benign tumor?

SR:
To this day, yeah, from the references that I read, the definite cause of tumors has not been found, yes, the exact cause. So maybe we could only take steps to… by give advice how to avoid those lumps. But as far as the exact cause there is none, but from the Department of Health and tumor experts, they have performed examinations and some have been operated on. 

J III:
From your observations how many people had lumps, more or less? Was there a lot in your estimates or about how many people from so many Buyat residents that you have met? 

SR:
I forgot the exact number, yeah, but approximately it was about 15 people.

J III:
15 people, yes? So to this day it isn’t known what the cause of the benign tumor is, yes? So there was no official examination from the government or whoever, yes, to determine the exact cause of the lumps? There has never been to this day, yes? 

SR:
Not yet.

J II:
Witness, okay, you just said that there were more or less 15 people who had benign tumors, and you said some of them have had operations. Where was the operation performed?

SR:
It happened that those from Pantai Buyat, when we saw the lumps and we wanted to help refer those patients there was refusal from Pantai Buyat. They said that there [must] be an approval from NGOs, must get approval from the Legal Advisors, so much that one day I had to wait until 10 in the evening, because I was so concerned seeing the condition, and this has become an issue, and this was also a request from the Health Department. I happened to be the doctor serving there, and the community there was refusing [to be treated]. But the community from other villages, the community from Buyat [Village] and East Ratatotok, they were very happy with the assistance provided, because it is not too often that there’s assistance to remove these benign lumps and it was them whom we took, and when they got back… “oh it was good, done, yes?” the lumps have been removed and the tests results [showed], because I always accompanied them, it was benign tumor.

J II:
Who removed it?

SR:
The tumor specialist doctors, surgeons at the Professor Kandouw Public Hospital.

J II:
Did they go there [on their own] or was it by referral of doctors there to be referred to Kandouw Hospital for operation?

SR:
Well, of course by referral from the [Ratatotok] Community Clinic and I happened to accompany my patients to the Medical Faculty.

J II:
When the operations were performed at the Kandouw Hospital like you explained, were you still accompanying them at that time?

SR:
Yes, I was accompanying side.

J II:
What is the type, what is the name of the benign tumor? What is the medical term? 

SR:
Atheroma, Lipoma, Glanchiosis [sic?].

J II:
Are they alike?

SR:
Well, it’s called lumps. To common eye it’s rather …

J II:
Well, if we look at them from outside are they similar?

SR:
Yes, they are similar, the same.

J II:
Or like...

SR:
Same, the similarity is the same. Maybe the difference is in the location. 

J II:
Alright. So for instance Lipoma that you just mentioned, does it take long to grow or could it appear in an instant?

SR:
Lumps have a process, Sir. 

J II:
There’s a process.

SR:
It cannot…

J II:
So my question, is the process long or relatively short? 

SR:
That depends on how large or small. If we find a small one, maybe it’s two years. If it’s larger then maybe it’s more than 5 years.

J II:
Alright. You said that you wished, yes – I’ll use the word wish, okay – to extract those lumps, but the person[s] concerned said that this required an approval from NGOs or their Legal Advisors. Is this how it is? before you perform an operation to remove [a tumor] you must first get permission from NGOs or their Legal Advisors?

SR:
That is not the procedure but…

J II:
That is not the procedure. But, yes, how?

SR:
But, well, if people don’t want to, must I force them?

J II:
Well, that was my question indeed. Does the standard treatment from doctors require an approval from the family or the NGO?

SR:
No.

J II:
What about the family?

SR:
The family, yes.

J II:
So there isn’t such a requirement?

SR:
Right.

J II:
Alright. We heard in the mass media the issue about Andini. You, were the doctor there. Can you tell us about Andini? Did you treat her or what? Can you explain that?

SR:
I can tell you in my capacity as the Head of the Community Clinic, yes? The first time Andini sought treatment at the Community Clinic was in February, yeah? She came there with complaints first around the navel. There was an infection on the navel, and we treated her, yeah…

J II:
Stop, hold on. So there was a complaint, right?

SR:
Yes.

J II:
What was your diagnosis?

SR:
Infection on the navel.

J II:
That’s right. And then you took medical action?

SR:
Medical… and then the patient was cured [of the infection].

J II:
Cured. After that?

SR:
And then in March – we happened to have [another] doctor with my staff – Andini was brought by her parents to the Community Clinic with complaints of itchiness and then the doctor said it was probably fungal infection, [and] the doctor advised the mother, according to our standard procedure. The standard procedure in the Community Clinic is if there is no improvement the patient must be brought back to the Community Clinic, yes? But the patient was not brought back by the parents, well, [Andini] was taking part in demonstrations at the Governor’s office, everywhere. And even in Manado too, the patient…

J II:
Ma’am, please speak a bit slowly, yes? Poor registrar here, running like 90 kilometers per hour. Please keep it at 60 kilometers per hour. Please repeat.

SR:
So at that time we told [the mother] to bring the patient back, but it turns out the patient went to Manado… to Manado, brought by her parents to take part… and we saw it on the television too, and we had the opportunity… they said after the patient returned… after the patient returned from Manado, I told my staff to take the baby to be re-examined but there was refusal from the family. They said they didn’t want to because all the doctors in Manado are stupid. But I kept on trying as a doctor… kept trying, and in the end I personally came to pick up Andini and I conducted an examination and I also interviewed the mother of the patient, and the mother was indeed rather upset, hurt, maybe because the questions from the doctor… that Andini’s condition is just a common skin disease. Well, and after we conducted the examination we did see that her skin was rather scaly, and we weighed… there was skin, I mean, that peeled off… and then we also weighed her. Her weight indeed did not reflect normal baby weight. And we diagnosed it, in my capacity as a general practitioner, as ichtyosis, a dry and scaly skin condition. The medical term for that is ichtyosis, and I told the mother of Andini to quickly return to Manado, but it seemed that the mother didn’t want to anymore because there was no longer trust. But even so, we still continued to monitor Andini’s health and we still asked the staff to come to the field. So on the 19th of June at that time, we carried out a Posyandu [lit. Integrated Services Post] activity in Pantai Buyat. Andini’s mother was given immunization [sic?]. Usually when we immunize babies, they have to be in healthy condition, otherwise if [the babies] are not healthy we will not give immunization. And Andini’s mother happened to ask my staff, my midwife, to pierce Andini’s ears. She asked [us] to pierce her ears. But my staff refused, seeing the baby’s condition. I mean that it was not critical condition… but this baby has taken part in demonstrations, so my staff was afraid, I mean, not afraid because of the illness, but afraid that something may happen, because there were already negative effects. And then on 26 June, Andini came to the Community Clinic with fever, coughs and runny nose, yeah. She came to the Community Clinic and then we diagnosed [her condition] as an upper respiratory tract infection, and her body weight was still not normal, still [signs] of malnutrition. But the overall appearance of baby Andini was very good, her skin showed improvement…

J II:
That… that was after treatment?

SR:
Yes, because there was improvement indeed.  

J II:
There was improvement?

SR:
There was improvement, true. And then when my doctor conducted therapy we also told the mother, gave her advice, that if in two or three days she does not recover, please bring her back to the Community Clinic. If the patient is not brought [to the Clinic] well, we would consider that the patient had recovered. Because that is the procedure that we use at the Clinic. And the patient was not brought indeed, yeah? And suddenly we heard that around 3rd of July the patient had deceased. And after we checked to the field, turns out the medication was not taken. 

J II:
The medication that you prescribed?

SR:
The medication prescribed by the Community Clinic.

J II:
So then, to your knowledge, did Andini die at home or in the hospital?

SR:
At home.

J II:
Have you ever recommended that Andini – because you were the one who handled her from the beginning, right – to refer her further to a larger hospital, have you?

SR:
Yes, we have prepared a referral, but from the family’s side, they already refused to…

J II:
How did you know that the medication was not taken, did you see it personally?

SR:
We saw it personally on the field and that was indeed the case, and [we] also [heard] from the community, that the medication was not taken. My staff took those bottles personally and they saw that they did not want to take it. And that baby… maybe the parents were not, well, not too disciplined in giving medication. And also baby Andini was rarely… her hygiene was not cared for much.

J II:
Okay, yes, my last question. Those lumps like the ones you mentioned earlier, could other people outside of Pantai Buyat have these?

SR:
Yes...

J II:
Let’s say in coastal areas, let’s say in Manado, or some place else, can this condition be found in other regions?

SR:
Yes, it can.

J II:
It can. Enough.

J IV:
Witness, you have served in Ratatotok since 1998?

SR:
Late 1998.

J IV:
Yes. What I would like to ask is about the quality of health there. Since 1998 until present, has there been very significant change about the health of the community around Ratatotok? Let’s say in year, for example in such and such year there was a decline in [public] health, and such and such year there was improvement in health or was it just the usual?

SR:
What is clear, since I served in Ratatotok I have never found extraordinary incidents, except for dengue fever.

J IV:
Dengue fever, yes? That’s different. And then while you were the officer or the doctor there, have you found a specific sort of illness, meaning specifically experienced by the community in Ratatotok?

SR:
No, we found that the pattern of illnesses is the same as it is in other regions. I also happened to have worked in Saparua, in Manado.

J IV:
So basically, it’s the same as in other places?

SR:
The same.

J IV:
Yes, and then the last question. The common illnesses that you handle there, if I’m not mistaken, there are tumors, rashes, yes?

SR:
Yes.

J IV:
… scabies. What I’m asking, according to [your] expertise, about the scabies and tumors, is the a certain specificity of the scabies and the tumors [as compared to] what’s experienced in other places? Meaning, is there…

J III:
Specificity.

J IV:
Yes, specificity. Meaning, is it the same with the scabies in those other places where you have worked, or is the one in Ratatotok more specific?

SR:
To this day it is the same, yeah, and according to…

J IV:
It is the same according to your knowledge, yeah?

SR:
The same.

J IV:
And then the symptoms are the same too?

SR:
The same.

J IV:
The causes are more or less the same? 

SR:
Yes, the causes are indeed the same.

J IV:
The effects are...

SR:
The same.

J IV:
The same.  

J III:
We invite the Legal Counsel of the Defendant.

LMPP:
Thank you, Your Honor. Witness, as well as Expert, you have explained to the Panel of Judges that you have been assigned by the government as the Head of Ratatotok Community Clinic, is that right?

SR:
Yes.

J IV:
If that’s the case, as the person assigned by the government, is there, say, an acknowledgement or permission or approval from your superior that Doctor Sandra Rotty, the Head of Ratatotok Community Clinic…

[Recording stops]

LMPP:
Honorable Panel of Judges, please accept…

J III:
This is from the Health Services here, to give the permission, permission to become a fact witness in the criminal case of PT NMR, on Friday, 2 June 2006, signed by the Head of Health Services of South Minahasa District, Dr. Tommy NKW Mian. I think that’s it, yeah?

LMPP:
The second, I think from me and… earlier it was explained that besides or before becoming the Head of the Clinic, you were in Saparua before… was it also as Head of Community Clinic or Doctor in the Clinic?

SR:
I happened to be the Director of Saparua Public Hospital.

LMPP:
Oh, a General Director…

SR:
… of Saparua Public Hospital.

LMPP:
Saparua Public Hospital. How long was it?

SR:
More or less one year, and then I was replaced by my husband, and I served as a doctor, and then I was a doctor in the Community Clinic at the Saparua Public Hospital.

LMPP:
So how long were you in Saparua, both as the Director or a doctor?

SR:
Four years.

LMPP:
Four years. So in those four years you’ve dealt with patients?

SR:
Yes.

LMPP:
Besides in Saparua, are there experiences in other places besides in Ratatotok?

SR:
Yes, I was also in Tuminting Community Clinic, in Bahu Community Clinic...

LMPP:
So you were in Tuminting Community Clinic, in what region is that?

SR:
Tuminting, in North Manado.

LMPP:
How long were you there?

SR:
I was there, more or less, for two years. 

LMPP:
Two years. [Did you] also deal with the community, meaning, you treated people with their health [problems]?

SR:
Yes.

LMPP:
Alright. And then where else? In Tuminting, then where else?

SR:
I was in Bahu...

LMPP:
In Bahu, where is this Bahu?

SR:
In South Manado.

LMPP:
South Manado?

SR:
Malalayang.

LMPP:
Malalayang. How long there?

SR:
Well, more or less between one to two years. And then I was assigned to Ratatotok.

LMPP:
To Ratatotok. And while you lived there, or assigned there, or practiced there, you also treated the community there?

SR:
Yes, that is my duty, right?
LMPP:
Every day?

SR:
Every day.

LMPP:
I just wanted to emphasize it. There was a question earlier asked by the Panel of Judges, while you were assigned in those places you just mentioned, including in Ratatotok, were those illnesses asked about earlier also found in places where you practiced?

SR:
Yes, the same.

LMPP:
The same. So in other words, there was nothing unusual or specific about the illnesses in Pantai Buyat or in Ratatotok, right?

SR:
Correct.

LMPP:
Alright. I… so that one related to… there were things that became… you did mention something about rashes, right? I mean, that rashes found in Ratatotok, including in Pantai Buyat, are also found in the places where you practiced as explained earlier? Now, about the lumps, were those also found in places you mentioned?

SR:
Yes, those were found too and usually it is they who report… come to seek treatment to the Community Clinic.

LMPP:
Found as well. So rashes and lumps found in Ratatotok, including in Buyat Village are also found in places you mentioned earlier?

SR:
Yes.

LMPP:
Alright. Enough from me, Your Honor. My colleagues will continue.

HT:
With Your Honor’s permission I will continue. Witness, you explained earlier that you have worked in Ratatotok, Ratatotok Community Clinic, since 1999. Which regions does the Community Clinic that you lead cover?

SR:
Which regions...

HT:
Is it just Ratatotok or also Buyat or other regions as well?

SR:
I work in the area of Ratatotok Subdistrict covering nine villages.

HT:
Nine villages?

SR:
Nine villages.

HT: 
What are the villages, can you name them?

SR:
Four Ratatotok villages; Ratatotok I, II, East, and South, and then from Basaan; Basaan I, Morea, Morea I and Soyoa.

HT:
Like that?

SR:
Yes.

HT:
Buyat Pantai, is that also your area of coverage?

SR:
Yes, Buyat Pantai, and it is not a village but only one of the hamlets in East Ratatotok Village.

HT:
Oh, I see. Now, as the head of the Community Clinic, I want to ask, what is the function of the Community Clinic there for Ratatotok Community or the islanders around, and how many medical personnel serve the community there?

SR:
The function of a Community Clinic, first, as a health-oriented center for development [unclear]. And then here we see that Ratatotok Subdistrict has a working area covering nine villages, Ratatotok I, Ratatotok II, South Ratatotok, East Ratatotok, Basaan, Basaan I, Soyoa, Morea and Morea I. But I intentionally highlighted Buyat Pantai Hamlet specifically because there was a health problem issue that reached international level. Here we see that throughout 2005 the number of visits, yeah, there were 5,308 cases. Most were from Ratatotok I, 1,475; from Buyat Pantai 443; and there were also people from [other villages in] Ratatotok Subdistrict, but there were 2 people who didn’t name their village of origin or perhaps it was not asked. Next slide. Here I want to say that health services at Ratatotok Community Clinic aren’t just used by the community in Ratatotok Subdistrict. Here we can see that the community from Kotabunan Subdistrict, even though they have their own Clinic, they also used the health services facilities in Ratatotok Subdistrict, and then from Tombatu Subdistrict and Belang Subdistrict.

HT:
Hold on Witness, under Kotabunan there is Buyat. Which Buyat is that?

SR:
This is Buyat Village.

HT: 
Oh, not Buyat Pantai yes?

SR:
Not Buyat Pantai.

HT:
Okay, continue.

SR:
So this is the illness profile in Ratatotok Subdistrict, yes. I only want to show the most prominent illnesses, yes. Here we see that the respiratory illnesses are prominent. There were 2,222 cases found or about 41.86% of total cases in Ratatotok Community Clinic.

HT:
Hold on Witness, we’re no experts here. What sort of respiratory illnesses here, could you explain, Witness? Is it asthma, or what, bronchitis, or is it coughs?

SR:
Yes, these illnesses are mostly upper respiratory tract infections and including also asthma. But the most prominent is upper respiratory tract infections.

HT:
What is it commonly called, what is it called, coughs?

SR: 
Flu, common cold. 

HT:
O, I see. And then?

SR:
And then this is specific infectious and parasitic diseases. The number of cases was 852, around 16.05% of the total case visits. This is mostly malaria, yes. And then we see skin and sub-skin tissue conditions numbering 575 cases or around 10.83% of the total cases. And then illnesses of the digestive system, yes, around 525 or 9.89% of the total cases. So here we have four types of prominent illnesses. Next slide. Here we can see that, as it turns out, this is Buyat Pantai, and these are other villages, yes? We can see that the illness pattern is the same. This one is for respiratory illnesses which is first in the rankings, yes? This is compared to other villages. And then this is for specific infectious and parasitic diseases. This is the same, yes? And this illness, in red, this is dermatitis, yes? And this illness is gastritis. That is the pattern of illnesses. More or less similar, yes?

HT:
Okay.

SR:
Next. So the total of the four illnesses that I just mentioned, i.e. illnesses of the respiratory system, specific infectious and parasitic diseases, as well as dermatitis and gastritis illnesses, comprise more or less 80% of all case visits at Ratatotok Community Clinic, and we can see that Buyat Pantai, yes, Buyat Pantai and other villages are roughly the same.

Next slide. I better explain this in detail, yes, the incidence and the distribution of respiratory illnesses in the villages in Ratatotok Subdistrict, yes? We see that this is the most prevalent case and we see in that in Buyat Pantai village there’s around 249, from Ratatotok around 680, and other villages. And after we put it as a percentage, turns out it is more or less the same, yes, around forty until forty something percent, yes? That’s the same, yes? Except for Morea Village because malaria is more prominent there. So here the distribution from Buyat Pantai village and other villages is more or less the same. Next. The same goes for, perhaps, the incidence and distribution of dermatitis per village in Ratatotok Subdistrict, yes? We can see, yes, that the number of cases of dermatitis in Buyat Pantai is 48, Ratatotok I 167, yes, and other villages. After taking the percentage, yes, it is more or less around 10% and up, yes? Doesn’t reach 20%, only 10 to 11%, and the distribution here is roughly the same between Buyat Pantai and other villages.

Next slide. Similarly with the incidence and distribution of gastritis in villages in Ratatotok Subdistrict. We see, yes, Buyat Pantai here 60, from Ratatotok village 176, and other villages. After we take a percentage, well, this is more or less the same, yes, the distribution of diseases between Buyat Pantai hamlet and other villages. Next. This too, infectious diseases, like I said, is the second-most [category] of illnesses in Ratatotok Subdistrict, yes? For Buyat Pantai, 75, Ratatotok I 241, as well as other villages. After taking the percentage, it is more or less the same, yes? We can see, indeed the most prominent cases are in Morea and Basaan, because malaria is very endemic there. This is dermatitis, I highlighted this on purpose like this so it looks more interesting.

HT:
Dermatitis is skin disease?

SR:
Yes, dermatitis, so that it is more interesting, yes? Here we can see the percentages among villages, yes. Buyat Pantai is around 10.54%, here Basaan 14.01%, and the average of case visits at the Community Clinic is more or less 10.83%. This is not based on population but on cases visited at Ratatotok Community Clinic. Thank you, that was it for the presentation.

HT:
Alright. Sit closer so that the mic… come forward a bit, thank you. I would like to ask a little bit specifically for residents of Pantai Buyat or Buyat Pantai, about the rashes and what was earlier asked by the Panel of Judges. I would like to ask the Witness as a doctor, because this is rather important. In the indictment letter it was stated that the community there suffered because of pollution, suffered itchiness. I would like to ask, what is this itchiness actually?

SR:
Actually there’s a slight misunderstanding here, yes, perhaps to inform Mister Legal Counsel, that itchiness is not a disease, only a complaint, yes?

HT:
Complaint?

SR: 
Yes.

HT:
What is the difference between a complaint and a disease?

SR:
Well, a complaint is not necessarily a disease.

HT:
Complaint isn’t necessarily a disease?

SR: 
Complaint isn’t necessarily a disease.

HT:
Can you give me an example.

SR:
Yes, complaints are very very subjective, yes, cannot be measured, yes? Itchiness, okay, maybe after we examine it there are no symptoms of rashes.

HT:
Oh, I see. So no longer a clinical indication, yes?

SR:
It is a clinical indication, but it is not an illness, yes.

HT:
Oh, alright. I would like to ask. Witness, as the head of the Community Clinic there you also served the community in Buyat Pantai. Coincidentally a number of Buyat Pantai community members became witnesses in this court presented by the Public Prosecutors. I would like to ask the Witness, do you know someone by the name Rasyid Rahmat?

SR:
I know.  

HT:
You know?

SR:
Yes.

HT:
Did he ever come to you, to your Community Clinic?

SR:
Rasyid didn’t actually.

HT:
Rasyid didn’t. Oh, but you know him?

SR:
I do because I visited Buyat Pantai often.

HT:
Oh, I see. But [he] never sought treatment?

SR:
Never, just his children, and he did ask for medicine once but he didn’t want to come.

HT:
Oh, I see. And then was he persuaded to… but were you ever aware if he was sick or no?

SR:
I was aware. 

HT:
But never persuaded [him] to seek treatment?

SR:
No, because…

HT:
Okay. And then, do you know a person by the name Juhria Ratunbahe?

SR:
I do.

HT:
Has she sought treatment to you?

SR:
She has.

HT:
May we know what illness?

SR:
Perhaps, Your Honor, can I, as a doctor… is that ethical, to mention the illness by a specific name in this court?

J III:
It is protected.

HT:
What about for justice, Your Honor. We’re talking about the truth here. 

PS:
Your Honor, we have an opinion about this matter. If the Witness does feel bound to her ethics, but…

J III:
Her [Hippocratic] Oath.

PS:
But the law provides the Panel with the authority, because indeed to say that it is a secret, it is not, because the person concerned named Rasyid Rahmat had testified here and explained his illness here and the person we are going to mention here are people who had testified in this court. So this is just a matter of formality. For that reason we ask that the Panel with its authority may consider whether this Witness is allowed to explain or diverge from the ethics she is bound to. Thank you.

J III:
See, this is rather a dilemma, because this is public, yes, open to public. So to divulge someone’s illness before the public actually… but on the other hand, we’re also seeking the truth. So this is… that is why I said this is a dilemma. But alright, if you could explain it concisely.

HT:
Alright, this is also important because in the court…

PS:
It has been mentioned.

J III:
Or just use the medical term, what was it more or less? Because if it is… 

HT:
Alright, Witness, please…

SR:
That woman visited the Community Clinic a number of times. We found out that her illness was an upper respiratory tract infection, yes? She also complained of stomachache. Well, more or less in general terms those were the illnesses that she often complained about at Ratatotok Community Clinic.

J III:
Oh, just common stuff, I thought it was…

HT:
What about Ahyani Lombonaung?

SR:
Yes, this is rather… we did refer that patient, yes? Twice, yes, because Miss Nona, whom I know as Nona had often said…

HT:
Oh, her name is Nona?

SR: 
Nona. I know her well, yes, she said she often fainted, became paralyzed, and I always tried to give her the best and I referred her to a neurologist, yes? And the results of examinations showed that she had no neurological disorder. And then because she often complained of pain when urinating, yes, I referred her again to a doctor and the results that we received, we found that she had a gallbladder stone? And at that time we tried to help Nona so she can be cured, but she refused further treatment.

HT:
What about Pak Mansur Lombonaung, you know him?

SR:
Yes. He often came to the Community Clinic, yes, and his illness, yes, upper respiratory infection, yes, also his urinary tract, yes, as well as stomachache.

HT:
I see. Okay, one more, maybe Juhra Lombonaung?

SR:
Yes, I know her because she is one of my cadres in Pantai Buyat, yes.

HT: 
What’s a cadre? 

SR:
A health cadre in Pantai Buyat.

HT:
Oh, I see. Did she ever get sick? 

SR:
Everyone gets sick. I get sick too.

HT:
Oh, I see. Okay. You explained earlier about the illnesses that are suffered by the community who came to Ratatotok Community Clinic, especially those of Buyat Pantai residents. What is your conclusion about the illnesses suffered by the community? Is there any correlation to heavy metals or whatever? Perhaps you could provide an explanation?

SR:
Like I just said and explained, that the illnesses that are found are the same illnesses found in other regions where respiratory illnesses are also prevalent. And about the connection to heavy metals, to this day actually I have never found any symptoms, yes, definite symptoms of intoxication, and that also agrees with… while I accompanied teams that came down to Pantai Buyat, yes, be it from the Health Services, the Medical Faculty of UNSRAT, UI and Minamata Disease [sic, Institute], yes? I always accompanied them and indeed there was no correlation found between the illnesses that are found among Pantai Buyat residents and heavy metal intoxication.

HT:
I see. That [unclear] Witness. You also said earlier that you accompanied researches conducted by other institutions. Can you explain what it was or what treatment it was?

SR:
There were so many, yes, but what I remember, the teams from the Department of Health came to take samples, yes, water samples, and then took hair samples to be sent to Minamata Institute. And then the team from the Medical Faculty, Medical Services both provincial and from South Minahasa District, and the expert team from University of Indonesia, from Cipto Mangunkusumo Hospital  [in Jakarta], as well as from Minamata Institute. And then I also followed the urine examinations, the urine content in… the arsenic content in the urine of the patients in Pantai Buyat and surrounding areas.

HT:
I see. Are there, are there conclusions from the examinations and researches by these institutions? If there are could you provide a brief summary what conclusions were found by these researches? 

SR:
Yes. So because I accompanied every one of these researches, I always sought to find out about the results, because I was always being asked by the community and I always tried to get the results. And from the results that I obtained I discussed with those who had done examinations and researches, and indeed to this day there is no evidence [to link] the symptoms of the illnesses, yes, illnesses found among Pantai Buyat residents with heavy metal intoxication.

HT:
That is the conclusion. Is that conclusion only in verbal form based on your conversations [with researchers] or is there a written paper about it or whatever?

SR: 
I was given [copies of the papers], and even when I was not given, I insisted on getting it, because it is…

HT:
Just briefly, could it be shown, could it be shown to the Panel? We ask permission from the Panel… asking permission, asking permission from the Panel. Or maybe we can get a copy of the photocopy, or we’ll submit it as evidence in time. 

SR:
Can I, can I, Sir?

HT:
Can it be shown now?

SR:
Your Honors, I’m asking for permission to…

[unclear]

J III:
If the Public Prosecutors need it too I will… when the time comes he will submit…

HT:
Okay. Turns out that [in response to] my last question you explained [that] you tried to make a referral for the Pantai Buyat residents who suffered lumps to be operated or referred to specialist doctors in Manado. But they refused with the excuse that there had to be approval from the NGOs, is that right?

SR:
Right.

HT:
What was the reason for that, perhaps you know, Witness? Why must ask the NGOs?

SR:
Yes. That too, they often talked not just to me, but also to other doctors because they were afraid of losing evidence items.

HT:
Losing evidence items, you mean the illnesses? Oh, I see. Alright, that would be it from us for now.

J III:
We invite others from the Legal Counsel, or is it enough?

PS:
There is more, Your Honor. Thank you and with Your Honors’ permission we would like to ask questions to the Expert and the Witness. Earlier you said that there were around 15 people who suffered lumps, lumpy illness in Pantai Buyat. From the medical science perspective, what must be done to figure out the cause of those lumps?

SR:
Well, first of all we establish a diagnosis. When there is a patient with complaints, we look at it and examine if it is a benign or malignant tumor. If it is benign tumor, well, the edges are clear and easy to move and usually there is no movement, or usually there is no complaints of pain, yes, and the growth is slow. For malignant tumors, well, we would ask them, as it turns out it spreads fast and usually it causes pain, et cetera, hemorrhage or whatever. As for the cause, of course that would be beyond my competence as a general practitioner, as wall as to say [if] it is a tumor is beyond my competence. I only go as far as the diagnosis, and for further action it would require further examinations, supporting examinations, yes?

PS:
From the scientific standpoint, have scientists been able to determine if there is a lump in the body, operated, taken out, performed biopsy… or say such tumors, whether scientifically, from the medical science perspective, can it be determined at present time what the cause of tumors is?

SR:
Well, from the references that I read, the definite causes of tumors are indeed unknown to this day.

PS:
You said earlier… we just talked about lumps, so now let’s talk about itchiness. You said something that itchiness is not a disease. My question, do you know what are among the causes of itchiness?

SR:
Well, of course after we conduct examinations, yes? The complaints come from patients, itchiness, and we perform an examination and clinically we have to establish a diagnosis. And a diagnosis, even without laboratory examinations, can indeed be established. So for rashes, we can look at the signs, we can gauge that it could be due to fungi, could be due to contact with soap, for instance, or other allergenic agents. Then it could also be due to infections.

PS:
Could be due to infections, could be from soap and also because…?

SR:
Parasites, fleas.

PS:
Parasites or fleas. Alright. To this day, have you ever found what the cause was for the rashes suffered by patients, especially those coming from Buyat Pantai who sought treatment to the Community Clinic?

SR:
From the complaints and the symptoms that we examined, well, the physical condition, yes, most of it was caused by scabies fleas, yes? And then fungi, and then also due to poor hygiene and sanitation, contracted bacterial infections, yes, and allergies, soap allergies, allergies from wearing sandals.

PS:
You said you have accepted…

[Recording stops]

PS:
My question was… before I ask you, you also have read the results, if I heard it correctly, that the conclusion is that there is no correlation between the heavy metals and the complaints of the residents examined. My question,  what was your personal observation as a Community Clinic doctor?

SR:
Well, in the seven years I worked there, it’s true that to this day I have never, never found any illness with symptoms of heavy metal intoxication.

PS:
That means you agree with or concur with the conclusions from the teams whose results you have read? 

SR:
Yes, more or less.

PS:
Do you agree or not?

SR:
Yes, I agree.

PS:
Yes, thank you. Enough.

J III:
Enough, yes?

PS:
Yes, enough.

J III:
We invite the Public Prosecutors.

PP1:
Alright. Thank you, with Your Honors’ permission. First of all, Witness, have you taken any specialization?

SR:
Well, I went as far as a general practitioner, but I have attended courses about heavy metal intoxication conducted by the Department of Labor and [the Department] of Mining.

PP1:
When?

SR:
In 2005. I have the certificate.

PP1:
So in 2005?

SR:
Yes.

PP1:
That was last year, right?

SR:
Yes.

PP1:
It is 2006 now. That was in 2005, so that means in 2004 have you taken such a course?

SR:
From school, yes, while I studied medicine in the medical faculty, yes, in general terms, and I often read books.

PP1:
I’m asking specifically, have you had any specialization education?

SR:
I have not.

PP1:
Oh, that’s in 2004.

SR:
Right.

PP1:
So never, right? You have said earlier that once you found there was someone in the community suffering from benign tumor. Did you do any follow up by conducting a laboratory examination on the tumor?

SR:
We only go as far as clinical examinations, yeah.

PP1:
Clinical examination. Have you followed it up with intensive examinations through laboratory [tests]?

SR:
Referrals, referrals.

PP1:
I’m asking, you as the Head of the Community Clinic and Expert, have [you] performed laboratory examinations for that? I mean, you personally?

SR:
Never.

PP1:
Never, yeah? And then I ask, have you conducted direct examinations on the blood of Buyat residents to find out the heavy metal levels in the blood of Buyat Pantai residents?

SR:
None in the Community Clinic.

PP1:
There was none, yes? None. My colleague will continue.

PP4:
Thank you. Witness, earlier you explained about dermatitis. You explained that without diagnosis, yes, without laboratory results you were able to determine that the skin [condition] was caused by fleas, yes? What we wanna ask, like it was asked earlier, that is about tumors… what we wanna ask, yes, have you referred about that skin condition to the laboratory?

SR:
Yes, for cases that we feel we need to refer, we refer it. Because we need to know that the examination… laboratory tests are just supporting examinations. For Community Clinics, we only do the clinical symptoms and physical examinations. Laboratories are to support it. If we run into difficulties then we would refer it.

PP4:
So all this time, the skin conditions found in Ratatotok Community Clinic have never been referred to laboratories?

SR:
Well, if [the patient] needs it I have referred it, for dermatitis I have.

PP4:
Dermatitis suffered by whom?

SR:
The illnesses, well, I can’t recall the names, I would need to open the files in the Clinic. We can see the referrals [made], we can pull it out.

PP4:
Do you remember if those referrals were from Buyat Pantai residents?

SR:
Well, referrals must come from the Community Clinic only, right?

PP4:
What we wanna ask, from Buyat Pantai residents? You should know that at least, or was it from East Ratatotok residents, or what?

SR:
Well, it is our procedure at the Community Clinic, if [a patient] needs to be referred. If [the patient] recovers, why do we need to refer? Only when [the patient] does not recover, that is when we refer [the patient].

PP4:
Witness, earlier you explained about the skin condition [suffered by] Andini and you explained that it was a common skin condition. How did you know that it was common skin condition when you said that it looked like fish scales?

SR:
Sorry Madame Prosecutor, I never said it was common skin condition. That didn’t come from me.

PP4:
Okay. So when you said that the skin was scaly, what caused it? Could you explain?

SR:
Well, first of all, this is because of the baby’s nutrition status, and then compounded by the [poor] hygiene and sanitation, yes, [coming] from the family who didn’t pay much attention to the doctor’s advice.

PP4:
Okay, did you forward the skin condition suffered by Andini to the laboratories?

SR:
Well…

PP4:
Referred, I mean referred.

SR:
Well, actually we intended emphatically to refer but there was refusal. So must I force it? Well, we have tried, and they no longer wanted to accept, saying ”those doctors are stupid.”

PP1:
Your Honors’ permission. Earlier you said that… uh, Andini’s parents were found to have not given the medication to her. Did you see it personally or you only received information [about it]?

SR:
Yes, we saw it on the field and I was with…

PP1:
I’m asking, did you see it personally…?

SR:
Yes, yes I saw it.

PP1:
… that the prescribed medicine was not taken?

SR:
Yes.

PP1:
Oh, you saw it personally. Thank you, Your Honors.

J III:
So now we invite the Defendant.

[Translator’s note: The following highlighted portions by the Defendant and his interpreter are left as transcribed]
RBN Questions

RBN:
Thank you Your Honor.

HS:
Terima kasih Yang Mulia.

RBN:
I first have a just a couples of questions.

HS:
Saya punya dua pertanyaan.

RBN:
Is it correct that at that same times some medical doctors including group from Mer-C establish themselves were practising medicine, diagnosing people an unusual skin diseases in Ratatotok and Buyat communities?
HS:
Apakah benar bahwa pada waktu yang sama beberapa dokter-dokter medis termasuk suatu kelompok yang disebut Mer-C menempatkan diri mereka dan mempraktekkan pengobatan dan mendiagnosa masyarakat dengan penyakit kulit di Ratatotok dan Buyat?

SR:
They did.

HS:
Yes.
RBN:
Ok, does this medical doctors including dr. Jane coordinate their efforts with the Puskesmas or did they mainly gather and transport those people with problems to put them forward as an exhibition in BB photograph for the press?
HS:
Apakah benar bahwa kelompok dokter-dokter medis termasuk dr. Jane kemudian mengkoordinasi usaha mereka dengan excuse me dengan Puskesmas dan kemudian mereka tujuannya hanya mengumpul dan mengtransportasi orang-orang dengan masalah ini agar diajukan sebagai suatu pertunjukkan untuk di fotografi oleh pers.

SR:
Yes.

HS:
Yes.
RBN:
As both Defendant I and II, I accept this Witnesses testimony and its entirety.
HS:
Sebagai baik Terdakwa I maupun Terdakwa II saya menerima kesaksian Saksi ini secara keseluruhan.

RBN:
It is obvious to me that this Witness is a medical doctor that has past experiences and understand public health issue of the communities sorrounding the mine and she is not observe any unusual health conditions including itchiness as alleged in the statements that are related to PT NMR operations.
HS:
Jelaslah bahwa Saksi ini merupakan seorang dokter medis yang telah memiliki pengalaman banyak dan memahami masalah-masalah kesehatan masyarakat sekitar tambang dan dia tidak melihat adanya kondisi kesehatan yang lain dari biasanya termasuk gatal-gatal sebagaimana dituduhkan dalam suatu hal yang berkaitan dengan kegiatan-kegiatan PT NMR.

RBN:
I also find that it simply amazing that people from Buyat Pantai had to obtain permission from certain NGO prior to receiving treatment from public health services.

HS:
Saya juga menganggap sangat mengherankan bahwa masyarakat Buyat Pantai perlu terlebih dahulu mendapatkan izin dari LSM-LSM tertentu sebelum boleh mendapatkan pelayanan kesehatan dari Puskesmas.

RBN:
And it is painful to find out that this doctor, from this doctor that some people caused baby Andini not to receive medical care so that she could be used to disturbed communities in several demonstrations, it is shameful that people would sacrifice an innocent child to their political goals.

HS:
Adalah menyakitkan sekali untuk mengenal dari Dokter ini bahwa beberapa orang telah menyebabkan bayi Andini tidak mendapatkan perwatan medis sehingga dapat digunakan untuk menimbulkan kekacauan dalam masyarakat dalam demonstrasi adalah memalukan bahwa ada orang-orang yang sampai hati mengorbankan seorang anak tidak berdosa untuk tujuan-tujuan politis.

RBN:
The public health doctors prescribe medicines for the baby when she had fever and repertory infection for some reason we may never know the medicine was not given to the baby and may have contributed to the baby early death.

HS:
Dokter Puskesmas ini telah memberikan resep obat untuk bayi ketika menderita demam dan mengalami infeksi saluran pernapasan karena salah satu sebab yang mungkin tidak pernah akan diketahui obat ini tidak pernah diberikan kepada bayi dan hal ini lah yang mungkin berkontribusi kepada kematian dini pada bayi tersebut.

RBN:
Thank you, thank you Your Honor.
J III:
Thank you, okay, for your testimony. Please, next witness.

LMPP:
Will Doctor Joy Rattu please enter the courtroom. Please, Doctor Joy Rattu, help her to enter the courtroom.
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Dr. Joy Rattu

J III:
Please. Your name, what is your full name?
JR:
I am Doctor Angel Heart Joy Mainart Rattu. 

J III:
Where were you born and when?

JR:
I was born in Tomohon, on 8 May 1957.

J III:
What is your occupation?

JR:
I am a lecturer at the Medical Faculty of Sam Ratulangi University.

J III:
Religion?

JR:
Protestant.

J III:
What is your address?

JR:
Batu Kota l, Lingkungan V, Malalaya Subdistrict.

J III:
What is your education?

JR:
From Primary School, Sir?

J III:
No, I mean your latest.

JR:
PhD education in 1993-1995 at the School of Health and Environmental Sciences, Manchester Metropolitan University, England. And then 1995-1996 at the Center for School of Human Sciences [sic], Liverpool, John Moore University, also in England.

J III:
I see. Have you conducted research in Buyat Pantai?

JR:
I have.

J III:
Legal Counsel, do you want to present her like the one before?

LMPP:
Same as the earlier [witness], so both facts and opinions at the same time.

J III:
You will be sworn in first as an Expert Witness. Please stand up, as an Expert.

[Witness pronounces the oath]

J III:
So you will be sworn in again as a Fact Witness, okay? Please.

[Witness pronounces the oath]

J III:
Please be seated. You said earlier that you have conducted research, yes?

JR:
Yes, I have.

J III:
… in Buyat Beach. When did you conduct the research?

JR:
In 2004.

J III:
What did you conduct your research on there? Was it on the environment or on the people?

JR:
The first one was part of the social work in collaboration with Manado Pos at that time. The Medical Faculty of UNSRAT was asked to help and I happened to be the Assistant Dean for Public Relations and Cooperation. And we went down with a team of doctors and conducted free health examinations and free treatment.

J III:
Where was it done?

JR:
In the village in Buyat Pantai.

J III:
In Buyat Pantai, yes, the community there? So at that time you were with a team, yes? 

JR:
Yes. This team consisted of...

J III:
Yes, doctors or specialists. What specialists went down there, that were involved in that social work? 

JR:
The first one involved several… so there were no specialists yet. General practitioners, dentists, because we also partnered with the Indonesian Dentist Union and then with the Health Services of South Minahasa District. So when we went there we were not yet doing the environmental health study, only at a level of providing health services to the community.

J III:
So services, yes? How long were you there conducting social work or services to the community?

JR:
The first one was only for one day, because we went there several times.

J III:
Was everyone in Buyat Pantai community examined or was it only done for people who experienced or complained… uh, experienced or suffered complaints of illnesses, symptoms or whatever, or the entire community? 

JR:
Because this was social work, we were only with Manado Post as the organizer. So it was announced that whoever wanted to receive health services please come to PKK building in Buyat Pantai, and of course we gave services to everyone who was present. The ones who weren’t there were not checked.

J III:
About how many people did you examine while you were there with the team? Up to how many people, how many people?

JR:
Your Honors, with your permission, may I use… because I have the data.

J III:
Go ahead, please.

PS:
Your Honor, there’s a slight virus problem in one of the computers. We ask permission, in the meantime, to replace the computer.

J III:
Oh, I see. So let’s just continue now.

JR:
Yes.

J III:
You will show that later on. What was the result of your health examination on them? What was most prevalent, the illnesses suffered by the community in Buyat Pantai?

JR:
Most of them… because we had the medical records for all who came at that time to check their health, so we had the records from the name up to the last time they checked, with the medication prescribed. So we gathered all of those records, so we obtained the information how many people came from Buyat Pantai, how many people from Ratatotok. So then the visitors, based on all the diagnoses, we recapitulated and it was found that most were cases of upper respiratory tract infections, dermatitis and then stomachaches, headaches and so forth.

J III:
Stomachache or gastritis, right?

JR:
Yes.

J III:
What you saw with the team, the cause, the cause of this ISPA [URI, upper respiratory tract infections]… it’s called ISPA, right?

JR:
Yes.

J III:
Respiratory tract is URI, right? What is actually the cause of this URI, the main cause of this respiratory illness?

JR:
Because respiratory tract infections has to do with air passages beginning from the nose until the part before it enters the lungs, so the leading cause of upper respiratory infections is the air quality, and then there are bacteria and viruses that enter the respiratory tracts, and those are among the causes that cause infections to appear, and this is typical for regions that have…

J III:
Besides that, besides air, what else can cause it? [Are there] other causes?

JR:
Infection of… because it enters the air passage, the cause must pass through the air passage. Unlike lungs, for pneumonia it gets in through blood, for instance. 

J III:
Like that, huh?

JR:
Yes.

J III:
So through the air, yes? And then in social work your team was centered in Buyat Pantai, right? The people who came there… or was it socialized to or given the opportunity for people to come there to be given health services… did it also cover people from Ratatotok I or East Ratatotok or what have you, or was it specifically for Kampung Buyat and Buyat Pantai?

JR:
Oh, indeed, if it is the Medical Faculty, even though it is held in one place it doesn’t mean that other places, neighboring villages cannot take part in getting services. Because this is called social service so it isn’t only limited in that place, there are also [people coming] from other villages and hamlets around there that were registered. 

J III:
I see. So can this be used now, these results… I mean, your clinical illustration about the illnesses of Buyat Pantai community in [Ratatotok] Subdistrict…

JR:
Yes.

J III:
These team results. The name was UNSRAT Medical Faculty Team, right?

JR:
So Your Honors, this is the clinical picture. So our team, because we were in collaboration… so Manado Pos asked for our assistance to provide personnel, so I was involved as a team, and usually we have to come down in numbers to serve people. So if we look here, we will obtain the illness profile after we do a recapitulation because… so we see here because we have recapitulated this a number of times already… the first time we did the survey, and then for cases that were perhaps still doubtful we would call the specialist team to confirm the diagnosis in case we’re wrong, because there were a lot of general practitioners involved. So at that time… there was an agreement if required… if it cannot be handled in the village we would suggest [the patient] to seek further treatment. And in this location, like we see during the first time, on the 24th in the kindergarten location, there is this rather spacious building, so it was here that our team worked numbering this much, and then we just saw that this is the profile of illnesses. After recapitulation we obtain the illness distribution as such. So it is not… so the majority fall into the top three [categories], like I explained earlier. And this is the total number, like Your Honor asked earlier. So 207 were served and then in the village… coming from Ratatotok Village there were 137 people who were also served with a similar picture between the two locations. The one I… about the first one Sir, because there was a continuation.

J III:
Yes, that was one 24 July, yes?

JR:
Yes.

J III:
And then on what date this team [went there] again, yeah?

JR:
After we found the illness distribution like this, we held an evaluation meeting at the Medical Faculty up to the [university] President’s Office because we had to report the results of our visit and we requested assistance from specialists at that time, on August 3rd, which included a dermatologist, neurologist, pediatrician, nutritionist, and then specialists in training, and then general practitioners. There were also junior doctors, and this team also included a team to study the environmental health profile, because we cannot explain why there was a lot of dermatitis. So we asked for assistance from the specialist team…

J III:
A dermatologist, yes?

JR:
And this was the...

J III:
There’s something written here, the location of Mansur family house. What does this mean? 

JR:
Well, the first one was held at a...

J III:
Kindergarten?

JR:
Kindergarten.

J III:
Yes, kindergarten.

JR:
The second one was held in a house by the community’s request. We only provided the social service. The location was up to them.

J III:
Oh, like that, yes?

JR:
Yes.

J III:
And then how did it go? After specialists were sent down to follow up, like you just said, who knows if the diagnoses from the general practitioners were wrong? Now we got specialists, and then what was the finding of the specialists, especially about dermatitis I see here, the most prominent one? And then what sort of specialist handles upper respiratory infections usually? What specialist is usually on to upper respiratory infections if there is someone who…

JR:
An internist.

J III:
But there was none here?

JR:
Yes, because they had came down already, the one...

J III:
Alright, so just for the dermatitis, okay. What was the result… you have said earlier, the disorder was on the skin, it was dermatitis… How did the findings from the first team on the 24th of July compare with the one after dermatologists were involved? What were the results?

JR:
So the result from the specialist who came down there at that time confirmed the initial diagnosis, that the illnesses diagnosed, like dermatitis, was really dermatitis. Meaning it was a general infection of the skin.

J III:
Was the cause of the illnesses able to be determined also, especially in Buyat Pantai? Like, how come there were so many people suffering from dermatitis? What was the cause, could it be determined?

JR:
Well, because in our team there were people someone who had already done research on environmental health, we found that it turns out the dermatitis there had a close correlation with the [lack of] hygiene and sanitation in the environment where the community in question lives. If I may, I would like to show the results of the environmental health study, because there were some who treated people, while others conducted studies of the wells, the rivers… 

J III:
Let’s see, let’s see, we want to know what the cause was.

JR:
Thank you.

[Witness shows a document to the Panel of Judges]

JR:
These are the research results, where experts in environmental health were involved. Here it was found, among others here, that… if we look at it there’s so much data but perhaps what we can use is something like this… that 93% did bathe, but they would do it in the river. The majority of residents, 95.8%...

[Recording stops]

J III:
Ratatotok or Buyat River?

JR:
The river in Buyat Pantai, the one behind it that discharges into the whatisit, the one behind the kindergarten. So they used…

J III:
What was the river called, you don’t know?

JR:
I can’t recall the name…

J III:
Buyat River or Ratatotok River?

JR:
Buyat River.

J III:
I see. So that was about dermatitis, yes, dermatitis. Then the second was upper respiratory tract infections, yes?

JR:
Yes.

J III:
After dermatitis, yes, which one was more prevalent, upper respiratory or dermatitis? URI, yes, URI was more prevalent, yes?

JR:
Yes, URI.

J III:
The second was dermatitis, yes?

JR:
Yes, dermatitis.

J III:
So about URI, based on research results, what caused it?

JR:
Due to dry conditions that are common on the beach… so when we do social work in coastal areas with dry conditions, with dust that’s often flying around and then gets into the respiratory tract, that is what can cause infection where parasites… doesn’t have to be bacteria or viruses, but dust itself can also cause allergic reaction and then causes high production of mucus, which makes infection possible. [sic, infection causes mucus, not vice versa]

J III:
And then did this team after such research findings about, whatwasit, illnesses in the community or whatsitcalled? And then what was the recommendation to improve the health of Buyat community at that time? Was it followed up?

JR:
Well, so every time we return we immediately hold an evaluation meeting with the team at the faculty. Because this is our scientific accountability, we report it and then recommendations are issued, what the best would be. So it is recommendations such as these, this is what’s advised at that time. So as an output of this research it was advised to improve awareness of the importance of clean water, advised to practice healthy living, look after the environment. And then also we provided input to the government through the Hamlet Chief and so forth, for the government to supply clean water. Because it has been proven that they use river water that doesn’t meet [health] standards.

J III:
There was something mentioned earlier that they go to the toilet, the toilets that are in the river. Wasn’t it followed up with building of toilets, so that they don’t have to be in the river, for example, on land, in appropriate places? Was there an advice or an assistance so that people there have toilets, or with the government’s help, with this recommendation, that toilets be built not along the river, in healthy places? Like that, how’s it?

JR:
Well indeed, we only went as far as… based on the summary of our research results, we immediately informed that to the Subdistrict Administrator. That is why we gave motivation to them over there so that they would use toilets, and about who would bring or provide this, that from the faculty…

J III:
I mean, the recommendations from your team… were they looked at, followed up by the regional government or not?

JR:
We did not perform evaluation on…

J III:
So you don’t know what happened there after the recommendation, yes? So you didn’t continue to monitor, like that, yes?

JR:
Yes.

J II:
I’ll add something, okay?

JR:
May I sit, Sir?

J II:
You are a Fact Witness and an Expert, and the question here is also a mix between facts and your expertise. My first question is, when you decided to do social work there, why must the location be in Buyat Pantai?

JR:
Well, the location was determined by Manado Pos side, because they had a program, Sulut Sehat Program [Healthy North Sulawesi], and before Buyat Village we have done in it a number of [other] places, because Manado Pos only asked for the personnel. Regarding where the location would be, they determined that. So at that time after we were asked to participate… because we have been to Tondano, to Amurang, to Bitung. In Manado we have done it a number of times in the city center, and about the location, it is not the faculty’s choosing because this was their consideration. 

J II:
Yes, what I am asking is did you not hear about the issue, that there was a connection… about the controversy between, or a controversy about the health condition in Pantai Buyat at that time? 

JR:
Well, yes, true, in the mass media it was already… 

J II:
A hot topic?

JR:
I think on July 24 it was already out.

J II:
Yes, it was talked about a lot at that time, yes?

JR:
Yes.

J II:
And it was at that time also that you and your team went down there?

JR:
Yes.

J II:
And then from you slide explanation I saw that the number one illness there was URI, yes?

JR:
Yes.

J II:
What I’m asking, according to your knowledge as an Expert, is this URI more strongly affected by the water, by air, or by food? 

JR:
By air.

J II:
Mostly by air?

JR:
Yes.

J II:
So it is mostly, I repeat, mostly affected by air that is…

JR:
… inhaled.

J II:
... unhealthy, that is inhaled, yes?

JR:
Yes.

J II:
And the second ranked illness was skin conditions. What I’m asking is the same as before, is it more by water, air or food? 

JR:
For skin it is… uh, what’s called dermatitis, that is the common term for skin inflammation and there are many causing factors. Even allergies can cause it. So even without bathing in dirty places… allergies, shrimp can cause dermatitis.

J II:
So many factors, yes?

JR:
Many.

J II:
Many factors, which don’t have to include bathing, dirty environment too, dirty air too…

JR:
Yes.

J II:
Dirty water too could cause disease on skin?

JR:
Yes.

J II:
Or from chemical agents, such as cosmetics or whatever, can cause that too?

JR:
Can also be chemical agents, can too.

J II:
That is also possible, yes?

JR:
Could be.

J II:
And then I heard that the Law Faculty [sic, Medical] of UNSRAT had conducted research about the quality of health in various places, yes?

JR:
Yes.

J II:
And then, are the characteristics of URI and dermatitis that you found in Buyat Pantai similar to URI in Tondano, and where else Witness?

JR:
In Amurang.

J II:
In Amurang. And the dermatitis in Amurang and Tondano also has similar characteristics with dermatitis and URI in Buyat Pantai?

JR:
Yes. So dermatitis, because it is, they call it, a skin inflammation in general, its manifestations depend on the cause. But the typical picture, for instance, it has similarities on skin, but certainly, for instance, due to allergies, the description would be different, for instance, with other dermatitis.

J II:
The environment, for instance?

JR:
But in general, when we do social work – the medical faculty goes out almost every month, four times in May already – the typical description for URI is the description that’s similar to various other locations that we have done. Meaning the profile is always URI on top… uh, it is in the top portion, as the leading cause. And this is not just in North Sulawesi. A public service report…

J II:
And then the last one I want to ask you… the possibility, or is there the possibility that the illnesses mentioned, URI and dermatitis in the rankings, are strongly caused by heavy metals such as mercury and arsenic, or there was no correlation found between heavy metals with the illnesses in Pantai Buyat? Or in other words is it predominantly due to dirty environment regardless of heavy metals?

JR:
Yeah, so after we evaluated… so the team, after conducting treatment, performing services, there was a discussion, scientific of course, and that picture, it did not show a picture where, for example, this dermatitis was caused, or this URI was caused by heavy metals, because there are several characteristics to point us in that direction which they did not find, the specialists did not find.

J III:
We invite the Legal Counsel of the Defendant.

LMPP:
Thank you, Your Honor. Witness as well as the Expert, you have just explained to the Honorable Panel of Judges, including also using a slide explanation, that it was the Medical Faculty of UNSRAT that conducted research in Buyat Pantai. Is that correct?

JR:
Correct.

LMPP:
And you were one of the team members?

JR:
Yes.

LMPP:
Because you were part of that team, and you are presenting, whatisit, research results to this court today, is there a letter, for example, that the Medical Faculty of UNSRAT has acknowledged or even appointed you to provide testimony today?

JR:
I have.

LMPP:
Alright. Can it be shown and perhaps handed over to the Honorable Panel of Judges so a part of this court… the original.

JR:
Do I hand it?

LMPP:
Yes. The original, yes?

J III:
Please. Addressed to the Team of Advocates of PT NMR, referring to the request by the Team of Advocates of PT NMR, we hereby appoint Dr. Joy AM Rattu, MS, PhD to provide testimony as a witness or expert in the case hearing at Manado District Court on Friday, 2 June 2002. Such was the assignment letter that we wrote to be used accordingly. Thank you. Sign by the Dean of Medical Faculty here, yes?

JR:
Yes.

J III:
Prof. Dr. W. Warouw SpAK.

LMPP:
Alright, we will continue, Your Honor?

J III:
Yes.

LMPP:
Earlier the Expert or the Witness has said that… uh, has told in this court [that she] conducted researches, in short, how many researches were conducted?

JR:
So the first one was the one which we have just presented.

LMPP:
No, the number, about how many?

JR:
Four times.

LMPP:
Four times. Was each one of the research result, all four, were they separate [results] or a continuum?

JR:
Some were a continuum, some stood alone.

LMPP:
Alright. Was that research, the research results written as a report?

JR:
Yes.

LMPP:
Written as a report. How many reports do you have thus far?

JR:
Four reports.

LMPP:
Four reports. Oh, so for every research a report was written?

JR:
Yes, must be.

LMPP:
Good. Was it… because it is an academic institution, it was quoted earlier about the conclusion, I will get back to that later on… was it ever presented in a scientific forum? If it was, could you name it?

JR:
So the scientific forum begins at the faculty level, at the university level and also it was also done in an international seminar. So there were topics presented at a local level, there were research results that were taken to the international level.

LMPP:
So according to scientific principles, the findings or the conclusions that were obtained from these research results have had the opportunity to be scrutinized by other parties in order to ensure the accuracy of these conclusions or findings?

JR:
Yes.

LMPP:
Good. Let me get straight to the point. After a series of scientific forums, meaning that it was put up for discussion and debate, did the conclusions or findings of the team change or remain as found? Meaning, were there reasons for it to change or to stay with the conclusions that were told earlier?

JR:
Actually the follow up research confirmed the initial commitment of the research results, where these researches supported that the conclusions we presented in the beginning did not change.

LMPP:
So no [changes]. So even after undergoing a process of scientific debate through forums that were mentioned earlier, turns out it actually supported the findings obtained earlier?

JR:
Yes.

LMPP:
Good. If that’s the case let me go straight to the matter which relates to the indictment letter which had actually been asked by Honorable Members of the Panel of Judges. So then, like it was said earlier that the cause of the prevalence of what’s called URI and dermatitis that was mentioned earlier, that it had to do with whatwasit? There were a number of causes mentioned earlier. So it is true that it doesn’t have anything to do with heavy metals or, for example, what was mentioned in the indictment letter, whether it was cyanide or arsenic or mercury? 

JR:
No.

LMPP:
So the team is strongly convinced that the phenomenon or the symptoms, including the diseases that were found do not have any correlation with heavy metals such as cyanide [sic, not a heavy metal], arsenic and mercury?

JR:
No.

LMPP:
Is that true, and is the team convinced with that conclusion? 

JR:
The team is strongly convinced, because it has gone through evaluation and scrutiny of specialist teams.

LMPP:
Good. So in concrete terms, there is no Minamata there?

JR:
None.

LMPP:
So there is no Minamata in Buyat Bay?

JR:
None.

LMPP:
Alright, thank you, Your Honor.

HT:
Thank you for Your Honor’s permission. I have several questions. Witness, as well as Expert, you explained earlier that there was social work activity held with Manado Pos in July. And then it was followed with a follow-up treatment by bringing specialist doctors from UNSRAT. Is that correct? 

JR
Correct.

HT:
In August?

JR:
Yes, correct.

HT:
And then, after those specialist doctors from UNSRAT were taken there, including, as I just read, surgeons, pediatricians and so forth, was there a follow-up to that visit? Were there referrals, or surgeries and so forth? Can you explain that, Witness? 

JR:
Well, indeed there was since it’s called social work, what can be treated by the team is treated at the moment. If there are cases to be referred, we refer it. And what the surgeon’s team did, they suggested that the tumors be removed, operated on. Because what’s the meaning of us giving treatment if we don’t do it thoroughly? So then it was suggested that the next stage is to operate to remove tumors that are present.

HT:
When were the operations performed?

JR:
Those were performed… I have a file on that. May I, Your Honor?

HT:
Go ahead, if possible together with the data, if there are any.

JR:
Yes, this… so from the diagnosis established by doctors, it was advised to continue treatment with operation.

HT:
All of these had tumors?

JR:
Yes.

HT:
Are all of these, all these people from Buyat or those who came for treatment at that time… at that time came to where you conducted your services? 

JR:
These people who were operated were patients who came from Buyat Village, not from Buyat Pantai or…

HT:
Oh, from Buyat Village?

JR:
Yes. Even though if we look here, there were patients from Buyat Pantai who were advised to have [tumor] removal surgery. So surgeons at that time, led by the Head of Surgery Department, Doctor Tangel, suggested an operation. As it turns out, those from Buyat Pantai village were not included for operations. So actually it was people from Buyat Village who came.

HT:
Why weren’t they included? Were they being outcast?

JR:
Because after being advised by the Dean, the Head [of Surgery] and the entire team of doctors, all 20 of them, suggested operation, there were some Buyat Pantai residents who argued against operation because this tumor evidence would be brought to court. So as a medical team we cannot force it, well, up to them. Hence those who came weren’t people from Buyat Pantai.

HT:
So those operated were people from other villages, not from Buyat Pantai village?

JR:
Not.

HT:
What was the result of those operations?

JR:
Ah, the result of operations… So if we look here, these are just examples, so beginning from examination of tumors present. This is more or less after the operation. So where the location of the tumor is, and then the tumor is removed to prove what type of tumor this is. The tissue would be put in alcohol and sent to anatomical pathology laboratory to look at it microscopically to determine if this is a benign or malignant tumor, and more or less what the form of the tumor is. So this is the result of examinations as illustrated here. All these are microscopic diagnoses that detail what sort of tumor this is after looking at it under the microscope.

HT:
You said earlier it was benign tumor?

JR:
Yes.

HT:
Could you explain to us, to this Honorable Court, what does a benign tumor mean?

JR:
If there is… so in medical science there are two types of tumors known. A tumor is a lump. Some are benign in nature, some are malignant. A malignant tumor is more commonly known as cancer. So as… to distinguish it, first is through that diagnosis earlier. So by looking at it like this… so because the team is expert in that field they are the ones who can diagnose if it was a benign tumor, with characteristics such as bounds are clear and the shape is like this, not like that of a crab. So it is these signs that can provide the diagnosis to doctors that it is something that can be operated, because if it is cancer, its stadium must be determined if it can or cannot be [operated]. So it is this conclusion that is given to…

HT:
The conclusion is that all these tumors that were operated, based on the results of anatomical pathology [tests], were categorized as benign tumors?

JR:
The ones that were removed, because there were some who were not yet removed due to those reasons… first, they didn’t want to come. Second, because this also requires the inpatient to stay for a long time to give time for blood checks and so forth. If this is not required, come, remove, go home. 

HT:
Do you know what is the cause of those tumors?

JR:
For tumors, in [modern] medicine there is no textbook to this day that says that a tumor is definitely caused by one cause. But speaking of possibilities, there is, for instance, the possibility of radiation, chemical agents, and then and so forth, and there are certain characteristics for each one of these types.

HT:
And then you also said earlier that you had also done social work in other places. Did you also find tumors such as these in other places?

JR:
The experience in [the field of] medicine is that every time social work activities are done, anywhere, for instance in Tuminting coast, in Bori, in Amurang, anywhere, these are common illnesses present in the communities. I’ve got one too.

HT:
Oh, you got one too?

JR:
Yes.

HT:
Does a tumor cause pain to the person who has it?

JR:
For tumors, it would of course depend on the type of the tumor and its location. If it is close to a nerve it will put pressure on the nerve, causing pain. But if it is not close to a nerve, let’s say ovarian tumors, sometimes it grows to 20 kilograms, and the woman may think there’s nothing wrong because there is no pain. So it depends on the type, location, if it touches a nerve or not.

HT:
So that is what’s called cosmetic, like doctor Sandra said, it was not operated because the operation is cosmetic in nature.

JR:
Well, if the person does not feel any symptoms, he could carry it around for 20 years…

HT:
And that would be alright?

JR:
He would think it’s alright.

HT:
Alright. One more question from me. When was the last time you conducted research in that area?

JR:
We conducted the last research in March 2005, which is to look at the arsenic levels in people’s urine.

HT:
Who did that?

JR:
Us too, the team from…

HT:
By us, you mean from the Medical Faculty of Sam Ratulangi University?

JR:
Yes.

HT:
Can you present the results to this Honorable Court?

JR:
Yes, I can. So actually, in undertaking any research us academics would base it on whether there are problems that must be answered scientifically. So at that time there was a hot issue about fish consumption and heavy metal concentrations in the blood. So for that reason we undertook research with the premise to prove or reveal, more or less, the profile of arsenic levels in the people of North Sulawesi, what it looks like, because there was not yet data on that. There is data for lactic acid of Minahasa people, which is 6, 7, but not for arsenic. So we did it and that research was done involving control [sample], meaning there are those in regions of issue, and then the control [sample] would be taken, for example, from Tanah Wangko, which had never been exposed. So from that result the profile could be more or less illustrated. But we used a method which in our opinion is the latest method according to journals from Environmental Health.

HT:
What was the methodology for that?

JR:
The methodology is like this. This was exposed in Manado Pos, and I was also drawn into this because of this research. So we did this as a research to see what is the arsenic content in human body, especially for the community there.

HT:
Yes.

JR:
Ah, so in the old method the [subjects] were not required to refrain from eating fish. For example, there’s someone who eats fish tonight and the next day his urine is examined, it’s highly possible that the arsenic in his urine is the arsenic of the fish he just ate. Similarly, perhaps the analogy, usually if a doctor who wants to check the cholesterol levels the doctor would tell [the patient] to stop eating meat a day or two prior [to the examination], or if you want to check for blood sugar, you would fast the previous night. This is to show that the result in the blood is representative of the blood sugar levels in the body. So we used the latest method which is acknowledged… so the methodology used is one like this, so we would tell the person to refrain from eating fish [beforehand].

HT:
Is that a scientific method?

JR:
Scientific, because the method used was as designed in the Human and Experimental Toxicology journal, which before undertaking it we consulted first with the Health and Environmental Division [at the University of] Queensland.

HT:
What was the result like, the findings of the research that you did?

JR:
The general result in this conclusion… so the methodology was like this, but the results showed this was the picture, more or less. Because we saw, there was checking of the total arsenic, there was…

[Recording stops]

JR:
If we look here, there is a slope like so. This shows the highest and the lowest in the population resulting in a picture like this. So we don’t use the average, but in general in the conclusion, the existing levels, including those which have been corrected with keratinin, and then the speciated arsenic, those were still below the limit that… even if we look here, the results in Ratatotok, Buyat, and then Buyat Pantai and Tanah Wangko there, these were the results that we found in the urine of respondents. And even this was already multiplied by ten, so these results are ten times what is in the urine, which is still way below the results of research in various other countries, which is said to have caused skin pigmentation, a change in skin color due to arsenic, and then hyperkeratosis, or arsenic poisoning. So we took these four other studies to see how bad the arsenic levels are in our community in North Sulawesi. And it turns out that even after being multiplied by ten, it was still way below. So we can say in conclusion that this is very very safe and this was not contradicted by the international participants in the seminar where we presented, which was attended by experts from Germany, from Canada, from a number of countries.

HT:
So you have presented these results in international seminars too?

JR:
Yes, this has been taken to an international seminar in early 2005 and also…

HT:
Where was that?

JR:
The first one in Manado, and then in June in Maastricht, the Netherlands, because this has become a discussion material, because one of the presenters in the international seminar in Manado also presented the paper there. And what was this information for? This was also discussed there and the conclusion from experts was that they accepted the methodology as well as the results scientifically.

HT:
Can we get the paper from that seminar?
JR:
Yes, there is [a copy].

HT:
Alright, Your Honor. In time, we will ask that we make this as evidence in this case. I think that would be it from me for the time being. Maybe other colleagues will continue?

J III:
Yes.

PS:
Your Honor, we ask for permission to examine the Witness and the Expert. Expert, earlier you said… could you bring up the picture of the result of surgery… [the tumors] were taken and examined in the laboratory.

JR:
Yes.

PS:
Why did it require a laboratory examination? Was it not enough for the experts who were present there at that time to look at the clinical symptoms?

JR:
Yes, so actually the procedure for every time a tumor is removed, it is the same as a biopsy, to take a small amount of human tissue to be examined, to determine with certainty the diagnosis with bare eyes, and then by touching and then continued with proving, just in case, for example, [the diagnosis] is inaccurate. And then when a pathological examination is performed with a microscope and it turns out, for example, that it’s got malignant cells in there, further action is taken to operate a wider area to remove the malignant cells. So it is a diagnostic tool as well as prognostic [tool] to determine if the patient was really safe.
PS:
Good. Earlier you mentioned about a laboratory. What laboratory did you or your team used?

JR:
The Anatomical Pathology Laboratory of UNSRAT Medical Faculty. And the incision of these tissues were performed under the supervision of an anatomical pathology specialist.

PS:
An anatomical pathology specialist. Good. Earlier you concluded that after it was studied and then concluded, it was taken to a seminar in Indonesia, an international seminar in Indonesia, maybe like you said earlier, a number of seminars. My question, is that conclusion your own personal conclusion, or is that a result of a symposium with the entire expert team?

JR:
Because this was a scientific forum, so the scientific debate was to prove the validity of the research results. Therefore, everyone was given freedom to comment, to contradict, and we would answer that scientifically too.

PS:
Good. That was in the forum in the seminar, right?

JR:
Yes.

PS:
I’m still talking about… would like to know, or this court would like to know, how in the forum the specialist team that was involved in the surgery, research, and specialists the list of whom has been shown earlier… what you referred to as a benign tumor earlier in your testimony, is that your own personal decision and opinion, or is it the opinion of the entire specialist team that was involved here?

JR:
That is the specialist team’s opinion, because at that time the opportunity was given, for example, the surgeons would speak about what he found, the environmental health specialist, he would speak about what he found, therefore their expertise would be truly tested, and the anatomical pathologist even presented a film about the anatomical histology of the types of tumors. So from the conclusion of the teams… team members, a general conclusion was made that the existing diagnosis was accepted, and that was what their really said.

PS:
Alright, so it has been done. But I also heard in [your] testimony that it became even more convincing after it was reviewed by experts who also confirmed that. So did your team also take it again to the expert team, which is perhaps to counter check [sic, cross check]? What did you mean in your testimony?

JR:
Well, I mean like the discussion about Minamata, because at that time, after the second visit there was an issue about that. So doctors were gathered, and not just neurologists who would be more competent to diagnose Minamata, but also from gynecologists who may have the literature on that. That was discussed at the university level, because we were also cautious, with our limitations, we wanted to avoid misinformation. Therefore these specialists were gathered and there the collective conclusion was made.

PS:
Good. I did read in newspapers, or several statements from a number of experts which involved health experts, doctors from UGM, from Gadjah Mada [University], from Airlangga [University], University of Indonesia, if I’m not mistaken. I’m asking, did you participate in the one held in University of Indonesia on 5 August, [as per] press release, year 2004?

JR:
Well. I have stressed it before that the information we had through the seminar at the local level, it was also requested to be presented in Depok UI [University of Indonesia in Depok, south of Jakarta] to explain the data that we had, and at that time there happened to be experts who had expertise in that field, and then we discussed that with their data.

PS:
What was the conclusion of those experts from various prominent universities, which to my knowledge included UGM, Airlangga, University of Indonesia, UNSRAT… all prominent universities… what was their conclusion in that expert meeting or their expert analyses? 

JR:
So…

PS:
About the issue of arsenic in Buyat sea.

JR:
The last time we held a meeting with the research experts from UGM, and we made a presentation, they also made a presentation, but [theirs] had a different scope. We covered health, they were into water quality and after we combined it there was no… how do you say, no controversy between the two.

PS:
Was there no controversy or…
JR:
Right.

PS:
Was there controversy?

JR:
There was none, meaning that they too found… according to their version the levels, for example, the well water there, the concentration was like this. Because we did not study [the water], we did the one… we too demonstrated that there were none of those symptoms. So an indirect correlation can be raised there.

PS:
The conclusion, was there anything found… based on those researches, in the expert team that issued the press release, although I already know it actually because it has been said in the media, I would only like that we hear it, because this testimony becomes formal before the court… did they say that there was a correlation between the illnesses found, or the symptoms of illnesses or complaints from Buyat Pantai residents with the effects of poisoning of heavy metal victims?

JR:
To our knowledge, no.

PS:
So that was part of the decision of those experts?

JR:
Yes.

PS:
Thank you, Your Honor. We’re finished with questioning for the time being.

J III:
We invite the Public Prosecutors.
PP1:
Thank you, Honorable Panel of Judges. We will continue the questioning. Expert, as well as Fact Witness, earlier you explained about you education abroad, including a PhD as well as the others. Could you explain in what field that was, all of that?

JR:
So first of all I was in the field of medicine, so [in] Manchester Metropolitan University, in Health and Environmental Sciences. And then moved to…

PP1:
Hold on, what do you mean by that?
JR:
So the science…

PP1:
We are not experts, you see…

JR:
Health and Environmental sciences.

PP1:
Health and…
JR:
Health and Environmental..

PP1:
Health and Environmental.
JR:
Yes, but…

PP1:
Could you be more specific, y’know, the environment… related to what of the environment? 

JR:
Well, Health and Environmental Sciences at Manchester Metropolitan University does have the environmental field, pure environmental. And then there was also sports health, so about the environment as it is related to health, and I took up sports health as my major, in sports medicine.

PP1:
Oh, so sports medicine?

JR:
Yes.

PP1:
And then what else?
JR:
And then moved [after] two years in Manchester, then moved to Liverpool at the Center for…

PP1:
Was that the same education… the same education?

JR:
The same education.

PP1:
So it concerned sports?
JR:
For PhD three years, two years in Manchester, one year in Liverpool.

PP1:
Health in the field of sports.
JR:
In the field of sports health.

PP1:
Alright. Health in the field of sports. Alright, I will continue with questioning. Earlier you explained, Expert or Fact Witness has explained about… I’ll use the common term, lumps, okay?

JR:
Yes.

PP1:
Even though in medicine it is known as benign tumor.

JR:
Yes.

PP1:
Yes. You said that the people who were operated were not Buyat Pantai residents.

JR:
Yes.

PP1:
Correct. With that, what I’m asking, what was later examined at the laboratory was an examination of [the tissue] operated from where? 

JR:
The tumors that were removed from…

PP1:
Removed from...
JR:
Patients from Buyat Village.

PP1:
Was there any from Buyat Pantai?
JR:
No.

PP1:
None.
JR:
Right.

PP1:
Therefore there was no research result about what was operated that came from Buyat Pantai residents?

JR:
Research results, you mean actions taken?

PP1:
Yes.
JR:
But there were research results, the one… the one earlier… 

PP1:
From Buyat?
JR:
The types… no, Buyat Pantai…

PP1:
I mean, the tumors here.

JR:
Yes, these tumors. When we went down there the first and second time, we found data of tumor patients from Ratatotok, Buyat Pantai, from Buyat. So there was research, but as far as the actions to remove the tumors, they did not take part.

PP1:
Oh, they did not take part?
JR:
Right.

PP1:
That’s why I ask, the ones that were [operated on], the ones examined at the laboratory were taken from which community?

JR:
From Buyat Village.

PS:
Your Honor, we object, it has been answered that there was none, or that they did not take part, so that means there was none. Why is this still being asked?

PP1:
The Expert said earlier that there was also research [of those] from Buyat Pantai. That is what I’m asking to be clarified, Your Honors.

J III:
Well, it’s like this actually, okay? Actually we all know, actually… if we listened carefully to what this Witness has said actually, there was research in Buyat Pantai too, but there was no tumors removed [from residents] in Buyat Pantai. What’s there to dispute?

PP1:
Hold on, Your Honors, the study was on what was removed, right? 

J III:
No, the illnesses, like he said earlier, URI, lumps…

PP1:
That is why I was focusing, Sir, I was focusing on what was removed, the tumors that were removed. That’s what I meant, Sir.

J III:
Well, there was none from Buyat Pantai.

PP1:
Was there anything in the water in Buyat Pantai…?

J III:
There’s nothing, it’s been answered.
JR:
Nothing was removed… 

PP1:
That’s what I meant, what I was… but the Witness and Expert was also leading into a general answer, whereas what I asked was specific about what was removed, I guess, right?

JR:
Maybe it’s right, Mister Prosecutor, that research was done, it was done indeed, but follow up actions to remove [the tumors] were not done, but it doesn’t mean there was no research. There was research, but the follow up to remove… we already have, we researched and have the diagnoses from Buyat Pantai. But the follow up to remove the tumors, there was none.

PP1:
Alright, let me ask, yes…
JR:
Yes.

PP1:
… more specifically.
JR:
Yes.

PP1:
Was there… what was removed, studied in a laboratory, the tumors that were removed?

JR:
From Buyat Pantai?

PS:
Your Honor, this has been answered.

PP1:
Try in general, in general, in general, the tumors that were removed, were they examined?

JR:
Not from our team.

PP1:
From… so that means no. So this tumor was not examined?

JR:
No.

PP1:
No. So now it’s clear, perhaps, the question. The tumors were not examined. 

J III:
It was clear to me from the get-go actually. Yes, go on.

PP1:
Thank you. Alright. Perhaps I’ll continue, Your Honor. You said that the result of your research… even though you said you were an expert in sports?

JR:
Yes.

PP1:
Sports health, yes? Was it [presented] in seminars in a number… was it presented in a seminar in Makassar?

JR:
No.

PP1:
It was never presented in Makassar.
JR:
No.

PP1:
Alright. To be continued by our colleague.

PP4:
Thank you, Your Honors. Witness, and Expert, yes? You explained earlier that you have conducted studies about health examinations [sic] in the house of Mister Mansur? 

JR:
I have.

PP4:
Is Mister Mansur’s house in Pantai Buyat or in Desa Buyat?
JR:
In Pantai [Buyat].

PP4:
In Pantai Buyat. From the results of studies, health examinations, what did you find in Mister Mansur’s house?

JR:
The one I had explained earlier, the second one.

PP4:
Could you explain once again?
JR:
Yes…

PS:
We object, Your Honor. Unclear then explain again? If a question has been asked and has been explained… in this case something unclear like this… this question is just to waste time. It has been answered. 

PP4:
Okay. Expert. What did you find when you conducted health examinations in Mansur’s house?

JR:
What we found is the illness profile… this was after the recapitulation of diagnoses… the profile was that they suffered mostly from URI, dermatitis, and then the team who went down to the river found that so many percent bathed in the river, that it was not… the hygiene was bad. Those were the results that we found.

PP4:
URI, yes?

JR:
Yes.

PP4:
Dermatitis?
JR:
There was also dermatitis, second ranked like I said.

PP4:
Okay, thank you Your Honors.

J III:
Enough, yes? We invite the…

PS:
Your Honor, there’s still some… my colleague would like to close out with a question.

J III:
Please.

OS:
Alright. I would like to add something. Expert, I heard you said earlier that you have used the latest methods for blood examinations, that you said that [you ask people] to refrain from eating fish in order to be able to see that the arsenic in the body is the true… in case there’s arsenic, whether it is in the fish or that person’s arsenic. My question: you also said earlier about organic and inorganic arsenic. Does fish contain arsenic, the body of that fish?

JR:
We did not study the fish, but in theory...

OS:
Well, according to your research.
JR:
In fish… it is also possible that there’s arsenic in fish, but the type of arsenic is… 

PP1:
Interruption, Your Honors. The Witness had answered earlier that he is an expert in sports health, so not an expert in chemistry. Perhaps that is our opinion, Your Honors.

OS:
Sir, sorry Your Honors…

J III:
No, this is just general knowledge. If you know the general knowledge that there is arsenic in fish or no. Actually it has been answered earlier, there could be, there could be not.

PP1:
But this does contain some expertise. Similar to the experts we presented earlier, like that, specified.

J III:
Alright, alright, just proceed with the testimony.

PP1:
Because…

J III:
Would you like your testimony to be taken or not? Because you are what expert did you say?

OS:
Sports.

PP1:
Sports expert, sports health.

J III:
Sports health, hahaha… well, just go ahead.

OS:
But a doctor nonetheless, and works together with a team that include specialists and experts. Again we ask, that you said earlier that scientifically… we were speaking about scientific… please answer, about the arsenic in fish, with conviction, is it organic or non-organic?

PP1:
Perhaps another interruption, Your Honors. I thought it has been established that she is a sports expert?

OS:
Yes, but as a doctor, because this is scientific as a doctor.

J III:
No, it’s like this actually. This issue of arsenic concerns chemistry actually, yes? When you took your PhD, like you said, in Manchester United [sic] or in Liverpool, right? Manchester United or Liverpool? And then, did you study a bit about…

JR:
Chemistry?

J III:
Chemistry in…
JR:
Fish?

J III:
Fish types or whatever other things, or is your knowledge only based on people’s stories? I mean, if you did not delve into this field, well, just say that you’re not of the competence to answer, just like that, yes? 

OS:
From literature.
JR:
May I answer?

J III:
Yes, please.
JR:
Okay, thank you. As far as my background, I did take up a major in sports medicine because it was in Manchester. And then the Panel of Judges did not actually asked about my [complete] background. I am the Head of the Post-Graduate Studies Master Program in Public Health. In the field of public health there is a minor in health policy administration and environmental health. So my background, to my best knowledge, in the general practitioner’s education we must master everything, including the chemistry of fish.

[Audience applauses]

JR:
Therefore, I think I would be brave enough to comment according to my ability, and indeed I am no expert, but like it or not I have to, moreover having a PhD degree, I must delve into that.

J III:
Just go ahead, if she can answer the let her.
JR:
So...

OS:
Please continue this...

PP1:
It’s like this Your Honors…

OS:
About...

PP1:
We only want some fairness. The other day when we presented our witnesses, we were also limited to their expertise. But what a… I am of the opinion that we do not have fairness here if this witness here, who doesn’t have expertise in this field is being asked questions that are not part of her expertise.

J III:
Oh, like that Rignolda guy the other day, yes? A mangrove expert or whatever… enough of that. Enough, okay? So I think do not continue with that question. Please just… so that it’s fair here, otherwise the Judge would be thought of as being unfair.

OS:
Alright, thank you.

J III:
We invite the Defendant.

[Translator’s note: The following highlighted portions by the Defendant and his interpreter are left as transcribed]
RBN Questions

RBN:
Thank you Your Honor.
HS:
Terima kasih Yang Mulia.
RBN:
I have no further questions of this Witness but this Expert Witness participation in 4 independent research that is confirm that other reports and studies had also concluded that health condition in Buyat and the area surround are normal and result from several studies including the Department of Health and UNSRAT were involved with including those studies study from the World Health Organization  that there is no indication of the medical condition related to arsen, mercury and toxofication.

HS:
Yang Mulia saya tidak ada pertanyaan, tetapi saya ada beberapa kesimpulan bahwa Saksi ini saya sebagai Terdakwa I maupun Terdakwa II melihat bahwa Saksi Ahli yang telah berpartisipasi dalam 4 penelitian mandiri telah memastikan apa yang telah disimpulkan dalam laporan-laporan dan penelitian-penelitian lain.  Dan bahwa kondisi kesehatan di Buyat dan daerah di sekitar tambang berada dalam keadaan normal, hasil-hasil dari berbagai penelitian yang dilakukan oleh Departemen Kesehatan dan UNSRAT dalam mana saksi ini telah ikut terlibat juga menyimpulkan sesuai dengan hasil-hasil penelitian lain serta yang telah dilakukan oleh Badan Kesehatan Dunia bahwa tidak terdapat indikasi kondisi-kondisi medis yang berkaitan dengan keracunan arsen ataupun merkuri.

RBN:
In this beyond my comprehention that after first compalaining about lumps when free an professional medical services, including surgery were operated in Buyat Pantai group, people from Buyat Pantai refused stating they did not want to lose the evidence.

HS:
Adalah di luar permahaman saya bahwa setelah mula-mula berkeluh kesah mengenai adanya benjolan kemudian ketika ditawarkan pelayanan medis profesional termasuk operasi pengangkatan kepada masyarakat Buyat Pantai, masyarakat Buyat Pantai kemudian menolak dan menyatakan kami tidak mau karena nanti tidak ada bukti.

RBN:
I can only speculated what was in their minds, their intentions or what their would be told  or promised.  As both Defendant I and II I accept this Witnesses Factual and Expert testimony and its entirety.
HS:
Saya Yang Mulia hanya dapat berspekulasi apa yang terdapat di dalam pikiran masyarakat tersebut yang menolak maksudnya, maksud mereka ataupun apa yang telah diinstruksikan atau yang dijanjikan kepada mereka.  Saya baik sebagai Terdakwa I maupun sebagai Terdakwa II menerima kesaksian saksi ini secara keseluruhan.  Terima kasih Yang Mulia.
J III:
Finished, yes. I think that’s enough, yes? Thank you for your testimony. Please. Now for the next witness, for this one, should we continue now or after [lunch/prayers]?

LMPP:
We would ask for a break first because the next witness, a Professor, happens to be in an event at the campus. And perhaps, if you allow, usually we break [until] 13:30. So that it’s more flexible, could we or would you allow [the court to resume] at 14:00, to make sure that there will be no time conflict?

J III:
Well, what if he doesn’t appear at 2 o’clock?

LMPP:
He will.
J III:
Well, that is why, we will tolerate it until 14:00. If [the witness] won’t be here at 14:00 we’ll just decide what to do then. Yes, okay, so the court will be resumed at 2 o’clock to give the opportunity also to attend Friday Prayers and have lunch, okay? Court is adjourned. 

[Judge strikes gavel]

CC:
Audience please rise. Thank you. Please be seated. Please, we’ll give it to the Panel of Judges. 

J III:
Court session is resumed.

[Judge strikes gavel]

J III:
Let’s continue the hearing. It is time for us to examine the third witness, yes. We invite the third witness.
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Dr. Winsy Warouw

LMPP:
Will Professor Winsy Warouw, Winsy Warouw please enter the courtroom.

J III:
Is he a fact witness too?

LMPP:
Both.

J III:
What is your full name?

WW:
My name is Winsy Warouw.

J III:
Winsy Warouw. Where and when were you born?

WW:
Gorontalo, 16 August 1941.

J III:
Occupation?

WW:
Professor at Sam Ratulangi University in the field of dermatology.

J III:
Religion?

WW:
Roman Catholic.

J III:
What is your address?

WW:
Jl. Ahmad Yani 24 No. 18, Sario, Tumpaan.

J III:
What’s your education?

WW:
Would you repeat, Sir.

J III:
Education?

WW:
Education, Doctor from Airlangga University in 1970. Specialist from Airlangga University in 1974, and then I attended dermato-allergy in Utrecht Universiteit in 1987. And then in 2000 I earned a certificate from the International Board of Method Intoxication [sic, International Board of Metal Toxicology?].

J III:
So you will be heard today as… presented as both an expert witness and a fact witness, yes?

WW:
Yes.

J III:
So you will be sworn twice, yes. One by one, first as an expert according to your expertise. Please stand.

[Witness pronounces the oath]

J III:
Next as a fact witness, yes?

CC:
Please, Sir.  

[Witness pronounces the oath]

CC:
Please be seated.

WW:
Thank you.

J III:
Please. Witness, have you conducted studies in Buyat Bay?

WW:
To my recollection, since 1991 I have been involved in ongoing studies, even to this day.

J III:
Buyat Bay. In what field did you do your studies?

WW:
My competency, dermatology.

J III:
Dermatology, yes? So that is primarily about dermatology, yes? 

WW:
Yes.

J III:
Have you conducted studies about dermatitis in Buyat Pantai?

WW:
I have.

J III:
You have, yes. What did you find there in your studies on the community or the population in Buyat Pantai?

WW:
The first time I did that within a team was in 2001, 2002 to obtain baseline data. Because if we arrive specifically at the problem, we cannot make an analysis, baseline data, especially concerning our intention to find out whether there are impacts with the presence of tailings there. That is our professional obligation. The areas we covered was Buyat, Buyat Pantai, East Rata, Rata I, Rata II, South Rata, assuming that in these areas we could potentially find things that are not desirable. 

So our research found that the illnesses there are similar to [those in other] coastal areas in North Sulawesi. And why do I say this? In the hospital where I work, the dermatology department is where all dermatology cases in this region is referred to, including the entire eastern region [of Indonesia]. There was nothing significant. What is there is dermatitis or what people often call eczema, or allergies, or scabies, what Community Clinic doctors often misdiagnose, itchiness at night they say is disco[sic?]. And then for others, I think it’s insignificant, fungi. 

So, in that regard, as an integral part of the medical community, we must know what the health profile of the community is. Are there other illnesses there in early stages? So we find things that are common to us, but we do not record it because that is not our duty. Perhaps this has been told by the community clinic [doctor]. 

And then this Buyat issue developed. The President [of the University] called me in for our competence as a researcher. And then the President had asked me to lead [the study], but I refused. I said if I were to do it the results would be subjective, because I have done this earlier. I asked that doctor Joy Rattu lead it for her capacity. First, she is a PhD, she has had a lot of experience, and in the field of sports one thing she learned was nutrition. Nutrition is an important part, because we found that everything has correlation to nutrition. 

So next, we also did another examination, the last one was for the interest of JEN, Jaringan Epidemi Nasional [National Epidemics Network], where we were invited to Makassar to talk specifically about Buyat Pantai. We also found similar things, dermatitis… Because in my personal data, and perhaps I will study this further, the family chain in that area is almost all allergic. The Modeong family are physically allergic. In our data, the world data, 30% of the world population has an inclination for allergy, 10% would seek doctor’s help, and about half of that will require repeated treatment.

So to us, itchiness is a symptom not a diagnosis. So when we see it, we will try to learn further if that has a connection to other things, right? Our priority is always to follow our data profile. Talking about dermatitis or eczema, those are things that we no longer need to study further, because it is very difficult for it or almost non-existent that there is correlation with intoxication. Intoxication is also one of the things in our chain to be sought, but we’ve never found it, because the symptoms of intoxication usually include both symptoms of dermatitis and neurological illnesses. We didn’t find that.

The last one that we’re still studying is specifically for Kampung Desa Buyat, we look for lumps. So the lumps are similar to my lumps here. There’s no problem. A little fatty lump is no problem, because if that is the problem, if we ask them if they want to be operated, they’d ask about the cost. So even if it is operated it may grow again in other places. That’s a degenerative problem. So that is what we’ve been doing to this day, with a note, that we always look for the most scientifically extreme case. But to this day we never found any. Thank you.

J III:
At that time, when you conducted the studies, it was as a team, yes?

WW:
Team.

J III:
Team, yes. So what experts were involved?

WW:
The one I conducted was a team of my own specialists.

J III:
Oh, I see, specifically...

WW:
Two dermatologist consultants, one dermatologist, a number of doctors that were undergoing specialization and for education I also brought along students.

J III:
So before there were issues of pollution in Buyat you have conducted studies there, like that, yes?

WW:
I have.

J III:
So not because there were these issues that you began conducting your studies, like that, yes?

WW:
Correct.

J III:
So the results of your research, that the symptoms such as dermatitis found, those are similar to other regions, yes, especially in the eastern region [of Indonesia] like you said, yes?

WW:
Yes, indeed scientifically, Sir, we cannot say something without having a comparison and proof. So from what we found, we looked for comparisons in a number of community clinics in other regions.

J III:
So there is no skin condition that is specific only to Buyat Bay, like that?

WW:
No. As experts we say there is none, but common people may say that it is specific because they are not used to seeing those, right?

J III:
Oh, I see.

WW:
So that’s what happened.

J III:
I see.

J II:
Expert, you said earlier that almost everyone there suffers from allergies?

WW:
Yes.

J II:
Could you explain in more detail about these allergies, what are these allergies?

WW:
I happen to be the allergy expert [in the team], I studied in Europe.

J II:
Yes.

WW:
Allergy is a very wide-ranging illness. Basically, a very allergic person is called an atopic, from the inside. This could show up on the skin, could show up in respiratory [tracts], could show up in caser etecenal [sic, nasus externus?] in the area… so a person… from food, could show up on the nose. Most cases that we get in the hospital are skin, asthma, and nose. So now in the field, to see if it is a case of dermatitis it is not difficult actually because there are criteria that we must make. Itchiness is just a symptom, not a diagnosis. So if a person says that it itches, we must find what sort of itch it is, scabies, itching at night, people can say allergy. Itchiness from food too may not necessarily due to intoxication or an intolerance. So in the dermatological classification, most cases are atopic, what people often call eczema. And it has typical characteristics. There are more or less 20 criteria to establish a diagnosis. And then there’s something called irritation contact dermatitis. That’s from people making soap with itchy detergent. There’s allergic contact dermatitis. You holding certain items, using rubber sandals, then itch.

J III:
Okay, let me cut you now, Sir. If that’s the case, what you just mentioned, what was found in Buyat community, could you explain in this court what the factors are that affect it so such things appear? 

WW:
Empirically speaking, if a number of people in a family suffer the same indication we can conclude that there is a familial correlation, a familial correlation, and indeed one of the diagnoses for atopic [dermatitis], we must find a familial correlation. For example, A has rashes, we must ask if the grandfather, father, mother, aunt, get the [family] tree of the rash. That is just one. Second, we look at the symptoms, the symptoms that are apparent. Usually small blisters and then redness and as time passes, if it is scratched often it turns black and so on. So further on, if we want to find the cause, we would perform an atopic examination. There are many [possible] causes. Domestic dust, food, animal dust, grime on the skin itself… 

J II:
Yes. Now I’m getting more specific about the community of Pantai Buyat, could you explain what the causes were for what you found there?

WW:
Familial condition background. The second, their way of life. The environment, well, perhaps also their eating habits.

J II:
Eating habits?

WW:
Eating habits.

J II:
Are there other factors beside that?

WW:
We always strive to find it, but we don’t find it. 

J II:
Not found. What if… about whether it can effect… perhaps more specifically, maybe bathing in water like that, can it cause that?

WW:
If there’s a lot of fertilizers released into the river – we know that we use excessive amounts of fertilizers – that could be [the cause] for those who are sensitive. But even for that, the symptoms are specific. Soap, detergent soap, more or less 5% of our population use it and get rashes. And we’ve got soap out there, the cheap ones, all [contain] detergent.

J II:
Alright. What you said earlier about, perhaps generally speaking here we use the term ’lumps’ yes? I don’t know what is the medical term for that. Could you explain the factors that can cause such lumps to appear?

WW:
We use the term ’tumor’ for lumps, yes?

J II:
Tumor, yes.

WW:
Now, people say it is malignant but that may not be the case. Small lump, we call it a bubble, if there’s a bubble here just ignore it, it will go away. Due to age people will get something like that. A lot of people get it above 35 years of age. So we would study the classification for the lump.

J II:
Yes.

WW:
If it’s got malignancy or not. The benign ones that are more commonly found here are lipoma, that people often complain about as lumps.

J II:
Is that the one found in Buyat community?

WW:
What we found there is atheroma. The ones found there, all of them, those are also a result of PH[?].

J II:
Does that appear due to food factor or what factor? 

WW:
Metabolism, which we don’t know, Sir, but not from food, but from a person’s heredity.

J III:
Is that considered malignant?

WW:
No. It doesn’t have to be operated, it’s just a nuisance.

J II:
Pardon, say it again?

WW:
It doesn’t have to be operated, it’s just a nuisance.

J II:
So it’s growth process takes…

WW:
A long time.

J II:
Relatively long or relative…?

WW:
Relatively long, could be months, years. A small one like this could take five years to grow this large. But if something this big is operated on, there’s only a risk of haemorrhage.

J II:
Is there a genetic factor, Sir?

WW:
Unclear, because in all dermatology literatures, lipoma is commonly found.

J II:
Is lipoma part of your expertise?

WW:
My expertise. If it is very large we would refer it to the surgery department to be operated. If it’s small we can operate it ourselves.

J II:
To your knowledge, have people from Buyat there undergone [operations to] remove this lipoma?

WW:
When I… I had just advised that at that time, but then there was a problem. Doctor Joy Rattu’s team went down there on behalf of the Medical faculty to do social work. So now because I was their consultant, I told them to please do a pathology [test]. The pathology examination is very abstract scientifically, and it turns out the pathology [tests] said it was an atheroma or lipoma. That was the result.

J II:
That’s the result?

WW:
I still have a lot, Sir, I’ve got eight people there whom I would like to operate in Kampung Buyat.

J II:
Is that perhaps the result of fish consumption?

WW:
No, not at all, there’s no correlation.

J II:
Are you convinced that there is no effect from us consuming something?

WW:
According to this data it is the same in all areas. So food can be ruled out [as the factor].

J II:
Can be ruled out.

WW:
It is the same in textbooks in the United States, our textbooks are also the same. I go to Papua these days and it’s also the same [there]. 

J II:
Can you conclude that the illness such as that suffered by the community in Buyat Pantai can also be found in other communities?

WW:
I am actually a national consultant, so I know. I often, I go to Papua these days for such things also.

J II:
Such things are also found?

WW:
I did find it, a lot.

J II:
Thank you.

J IV:
Witness, yes, if I’m not mistaken… or what I want to ask, why does it seem that you concentrate, concentrate more on conducting studies around Pantai Buyat?

WW:
In the scientific community we have three tasks. We teach, and then service and science. We must predict the negatives, if certain situational changes happen in a certain place we try to predict the negatives. I happen to be the Head of Environmental Health and Occupational Dermatology for North Sulawesi. At the national level I am a member. I have an obligation to provide contribution to the nation in my field of science. What happens here, by some condition, specific… so the specific [condition] here is that there’s mining, there’s tailings. 

J IV:
Yes.

WW:
We must know.

J IV:
That’s what I mean.

WW:
Yes.

J IV:
So there is a specific research there because there is mining, there’s waste disposal.

WW:
Yes, correct.

J IV:
What I’m asking, with the mine there and with the disposal of waste, is the quality of health around Pantai Buyat affected?

WW:
To my knowledge there’s been no effect.

J IV:
Yes, because you said earlier, or you have stated that since 1991 until today you have been conducting routine [studies] and there hasn’t been any significant changes there, Sir?

WW:
None.

J IV:
Both before there was a mine and after?

WW:
None to this day.

J III:
We invite the Legal Counsel of the Defendant.

LMPP:
Thank you, Your Honor. Earlier the Witness and Expert said, told the Panel that the Witness or Expert here is from UNSRAT, yes, from Sam Ratulangi University, and when you conducted your research it was related to, I mean, the institution of the university. So I guess this is just an administrative issue perhaps. Does this institution know that you are providing testimony to this court today?

WW:
All activities out of the ordinary, we must ask for permission.

LMPP:
I mean, is there a letter maybe?

WW:
There is.

LMPP:
Could it be handed… shown or handed over to the Panel of Judges, to Panel of Judges perhaps. Sorry.

J III:
So a letter of permission from the Dean of the Faculty of Medicine of Sam Ratulangi University to the Witness, Professor at the Faculty of Medicine of UNSRAT, the Head of Dermatology Department of the Faculty of Medicine of UNSRAT to appear as Expert Witness in order to present the results of his research at the court hearing of PT NMR in Manado. Signed by the Dean of the Faculty of Medicine of UNSRAT, Assistant Dean for Academics, Nayoan Mangindaan, like that?

LMPP:
Alright. I have a few questions only. According to the Public Prosecutor’s Letter of Indictment that… yes, regarding the Public Prosecutor’s Letter of Indictment, that there are heavy metals, they say, present in the tailings that are placed at sea. If someone suffers dermatitis, yes, due to heavy metals, can that be diagnosed by a dermatologist?

WW:
We can make a clinical diagnosis, but we must obtain a laboratory confirmation.

LMPP:
Good. In the research that was done, have [you] done diagnoses in relation to this question with…?

WW:
I never did and I never found. To add, out of curiosity I once tried to find out if our theory was right. I conducted an analysis for metals. I asked, according to rules, [that samples] be taken by the technical laboratory. If we take it, it will not be valid and the laboratories that exist would not take it. The result was negative. There were two cases, but I forgot what was the case for one of those. I only wanted to find out if there was, as a sample, but there was nothing at all. Everything was below [detectable limits]. That was done in the United States, and I happen to be a member of ICMT. I had once asked an organization in Germany, ”if you want we can try to study that,” but the response I got was ”you don’t have a representative data so there’s no use.”

LMPP:
Alright. So based on the research that Witness, or Expert, conducted, can it be concluded that based on the findings of the research, that none of the rashes there were caused by heavy metals?

WW:
A bit of explanation to you, Sir. Dermatology depends highly on the ability to see. If we study dermatology we are taught that 90% of it must be [determined] by sight, with bare eyes. With that ability I can say that I found nothing.

LMPP:
Alright.

WW:
Ah, so to sharpen it, of course if requires, if there are symptoms we do [lab tests?], but here there isn’t even any symptoms and still we did it.

LMPP:
So no symptoms were found?

WW:
Right.

LMPP:
So it doesn’t require further examinations. Alright. Here’s my last question maybe. It was explained earlier to the Judge, Honorable Judge, that there was a pathology examination. So it was referred to a pathology expert, if I’m not mistaken, and then it turned out the result was… it was mentioned earlier, there was one term which I didn’t quite get what it was, I mean, the result of the pathology [test]?

WW:
Actually, for those cases we did not need to do pathology because it was a case of benign tumors, that if we were to open it, it would be definite.

LMPP:
Yes.

WW:
So usually we would remove it first, then examine it.

LMPP:
Yes.

WW:
When we removed it was done by the surgical team. I happened to be the Head of the Supervisory Team…

LMPP:
Yes?

WW:
Similar to when we made the diagnosis… when we saw lipoma, atheroma, because a characteristic of that is that there’s a pocket containing a sort of fat.

LMPP:
Oh, so that was the pathology of lipoma at...
WW:
There was atheroma.
LMPP:
Atheroma?

WW:
Yes.

LMPP:
Is that some sort of illness?

WW:
Fat in certain areas beneath the skin, while atheroma is in sweat glands, sebaceum.

LMPP:
Oh, that’s what was found by pathology?

WW:
Yes, yes.

LMPP:
Alright. I think that would be it from me, Your Honor. Thank you.

HT
With Your Honor’s permission, I would like to continue with several questions, and I don’t want to repeat what has been asked earlier. I would only like to ask the Expert and the Witness to explain. You said you conducted research, among others, in 2001. What method did you use when you conducted the research in 2001? Did you go out and sought people who were sick, or did you just sit there, waited in one place for people to come and report, or how was it? Was there a specific method for that?

WW:
Thank you. An unwritten rule actually, but a point in [conducting] research. If we are to research a certain community, first of all we must make an approach to explain what we are about to do. Just to inform for consent. We must liaise with the local government to eliminate any misunderstanding, and what we do is door-to-door visits. We don’t tell them to come, we visit them one by one at their homes with the data on hand.

HT:
So you swept clean all of them?

WW:
One by one, except one in Buyat Bay whom I never examined because he always speaks differently.

HT:
Meaning?

WW:
He never wanted to be examined each time we examine.

HT
Oh, really?

WW:
He’d disappear. Every time we come, he disappears.

HT:
Oh, I see. And then I want to ask, the initiative to study that, like you said, as part of your responsibility as a teacher, as a doctor, as a scientist, surely there are costs and so forth associated with conducting research. Do you pay for that yourself, or the Faculty or perhaps?

WW:
Funding for us depends… if it is for students, that would be ourselves. To think of it, the cost is not much. Just bring your own food, enthusiasm, and the will to write. 

HT:
Oh, I see. And then, I mean, more concretely, was there any assistance from PT NMR for that?

WW:
If I ask it would be my loss.

HT:
What do you mean?

WW:
Well, if I ask they’d think I am on their side.

HT:
Oh, I see. So there was nothing such?

WW:
For my independence, I better not ask. But I did inform them that I was doing it. 

HT:
Okay, then you said earlier that the dermatitis found in Buyat Pantai community and also around there, based on your research results in 2001, there was no intoxication. Could you explain to this Honorable Court what is this ’intoxication’?

WW:
Intoxication is poisoning due to heavy metals especially… we know that there are 10 types of heavy metals in the world that can cause intoxication. In mining areas maybe Hg, mercury, arsenic, cyanide [sic, CN is a non-metallic compound. As & Sb are not even metals but metalloids. Co, Cu, Mn, Mo, V, Sr, Zn, Hg, Pb, Cd are heavy metals. All are toxic]. In urban areas, lead from gasoline and fuel. From food, we can get silver, chrome in vegetables and so forth. So now we focus to an area of possibility. And then in relation to nature… so our nature is a big volcanic chain. In all rocks that we expose there must be Hg, must be arsenic. So that’s in our nature, a volcanic area, and we must find the data for that, and I have done that. I found out later that the Health Services have done it, they found that in nature…

HT:
I see. Is it possible that there is no correlation? What is the correlation between the illness and intoxication, is intoxication possible? An Expert said earlier that those rashes are not an illness, but only symptoms. My next question, is there a correlation between intoxication and rashes, or perhaps there is no correlation?

WW:
Intoxication with… intoxication is poisoning of something. So the emphasis for us is intoxication due to heavy metals, what we look for. But there is no correlation.

HT:
There is no correlation. Good. I have in my hand now a paper titled ”Survey of Skin Diseases Among the People of the Villages in the Bay of Ratatotok and the Bay of Buyat.” In Bahasa Indonesia it is ”Penelitian tentang Penyakit Kulit pada Masyarakat Yang Tinggal di Beberapa Desa di Teluk Ratatotok dan Teluk Buyat.” Here it says it was presented by Warouw WFTh, Pandelaki HPJ, Sinolungan JSP, Niode BNJ, Waworuntu LP, Pangkahila ED, Department of Dermatology, Faculty of Medicine, Sam Ratulangi University Manado, North Sulawesi, Indonesia. I want to show this to the Witness.

WW:
Exactly the same.

HT:
Do you know this?

WW:
I do. I was the team leader, Sir.

HT:
Warouw, is that your name?

WW:
Yes.

HT:
Could you explain in brief, summarize to us what is the conclusion or the contents of this paper?

WW:
That was a baseline survey, where we found that in the community there, dermatitis was on top, the number for scabies was on top, and then pioderm with secondary infection, dermatitis with secondary infection.

HT:
Like that, huh?

WW:
And eczema. And that was our conclusion for the time being, that it is common diseases that come to us to hospitals or what we find in community clinics.

HT:
So that was the result the research you did in 2001?

WW:
Correct.

HT
Good. And then I got another paper in my hand here, titled ”The Pattern of Dermatology Among the Population Around Buyat Bay, East Ratatotok, Minahasa.” The names are clear here, Winsy F Warouw, Heidi E Pandelaki, Adolf H Mitaard, Elly ECH Oroh, Lucky V Waworuntu, and Tracy OH Lawalata, also by the Department of Dermatology of the Medical Faculty of Sam Ratulangi University. Can I show this to the Witness? Is this also you paper?

WW:
Yes, I did this.

HT:
You did. Could you explain to this Honorable Court, the contents of this paper?:

WW:
We did this because there had already been an issue and there was already the team led by doctor Joy Rattu. Doctor Joy Rattu conducted an overall research and in our experience an overall study can only find an intoxication of, usually, internal illnesses, neurology, and we, specifically in our case, we specify it further, what we want to look at. Was it almost the same with the existing data? Because we know there is a difference in time and the community may have changed. And in fact our data changed, there was more of it [data], but the result is the same, i.e., dermatitis, scabies, nothing else.

HT
Like that, huh?

WW:
Atheroma, because that has been tackled by the surgery department, we included the presence of benign tumors.

HT:
Is there a correlation between the first paper and the second paper? Or is there a confirmation of what was presented in the first [paper] or what?

[Recording stops]

HT:
Alright. I will include this in time as evidence in court, evidence of letter in this court, this one. I think that would be it from me for the time being. Perhaps my colleagues [would like to continue].

[Recording interrupted]

MK:
In Minamata, Japan, I… 

[Recording interrupted]

MK:
Or what happened to them was loss of balance, people would walk out of balance, even the cats were shot on camera were shaky. I don’t know what are the clinical symptoms of someone who’s been intoxicated with arsenic. What I will ask, have you ever found anyone with a clinical symptoms of someone who’s been intoxicated with heavy metals in regions…

[Recording interrupted]

MK:
Still in Ratatotok and Buyat Bay and surrounding areas? 

[Recording interrupted]

WW:
This happens to be an environmental problem. Usually if we find birds dying, dogs dying, animals dying, with neurological symptoms; there was none. Usually animals are the first to be impacted. Not one dog, yes, except for rabid dogs according to the chronology there. There’s no dog getting sick from that. A lot of dogs get eaten by humans though, lots of erwe [local canine delicacy]. 

[Audience laughs]

WW:
And then in my opinion what we found, there was nothing in humans, because the case that we… while skinny people like… 

[Recording interrupted].

WW:
… he’d look, the person would be like this, made this but he won’t respond, he’d be in vegetative state, just waiting to die, cannot stay alive…

[Recording interrupted] 

WW:
None. Some say, ”we get headaches,” but those headaches could be due to anemia, could be due to malaria, could be hypertension. And here in North Sulawesi a lot of people have hypertension. So that’s why we cannot differentiate that, there was nothing at all.

MK:
So no clinical symptoms of heavy metal intoxication at all was found in Buyat Bay or in Ratatotok and surrounding areas?

WW:
There was none indeed. 

MK:
None. Thank you.  

PS:
Your Honor, allow us to continue with the questioning. Witness and Expert, I don’t know if this has been asked before. Do you have a working relationship with PT NMR, meaning, you as an employee of PT NMR? 

WW:
No.

PS:
Are you acquainted with the Defendant, the one at the very end there, or is there family relations? 

WW:
Please repeat, not too clear.

PS:
Are you acquainted with the Defendant, Mister Richard Bruce Ness, or do you have family relations?

WW:
I think I do know him, because every time we conduct an activity we must confirm it with the stakeholders.

PS:
Do you have family relations?

WW:
No.

PS:
It’s just that this is a legal requirement, so it must be asked. Expert, you said earlier that you hold a certificate in the field of toxification [sic] and so forth, I wasn’t too clear on that, don’t quite understand that field. But as a dermatologist, did you also see that all the symptoms of illnesses related to dermatology, could it be seen by the food consumption, from the food consumption, is there any correlation with food?

WW:
It’s possible with food. People allergic to shrimp can get allergies...

PS:
Oh, so meaning?

WW:
Allergic to eggs, can too.

PS:
Meaning food could also [be the cause], if it’s got to do with allergy, it could cause dermatology disease [sic, dermatitis].

WW:
A lot.

PS:
A lot. And there are many causes of illnesses that can cause rashes?

WW:
Many.

PS:
And if there’s itchiness it is not always one type of disease.

WW:
No, itchiness is a symptom, not a diagnosis.

PS:
You said earlier that there is no correlation between heavy metals through food intake to skin conditions or dermatology [sic, -itis]. My question, if the issue is heavy metal levels... it was said earlier that food as allergenic, that it could be caused by food, like shrimp and so forth. My question, down there in Buyat, and what’s become the indictment of the Public Prosecutors, tailings are disposed in the sea in Buyat. It is assumed that the sea water in Buyat has been polluted by mercury and arsenic, so that it has contaminated the fish there, and through the food chain that fish is consumed by humans, so people in Buyat Pantai got rashes. Expert, could you explain what it is, from your best perspective? Do you know how is that pathway, is it possible that it correlates with skin or not?

WW:
Theoretically it’s very long, but in short, what I saw down there in Buyat was that actually there were Buyat people who didn’t eat Buyat fish, they sell it to Belang, to Manado, and we eat it. I never received one report from Minahasa, anyone who bought fish from Buyat who was intoxicated. 

PS:
You didn’t see that in Manado, in Buyat Pantai or people in the environment... you said it earlier, but what I wanted to ask wasn’t about the problem in Buyat Pantai, but wanted to see... illustrate an example of tailings and the correlation with rashes in humans, and the science, your own knowledge. Is there a correlation and how close is it?

WW:
For that we must conduct a study, do sampling and see. But even that is not clear if there are no symptoms. We’d do it only if there are symptoms.

PS:
In the system of research and science that you know of, a research is initiated if there are symptoms, only then or what?

WW:
Usually like that.  

PS:
Usually like that. Usually like that, yes? If it is said to exist, someone says that the pathway is from fish… because earlier you spoke about appointing Joy Rattu as the Head of the Team to Buyat there, because there is relation between the expertise in sports and nutrition, and nutrition relates to fish, that is my understanding. My question, how can we actually scientifically find out about the pathway or the correlation between… you said there has to be research, perhaps you could explain? Can this correlation be explained only by reading literature? Does such a thing require research and an empirical data?

WW:
Such a research is very expensive research. That is why we do it only if there are symptoms, and I know I suggested Doctor Joy Rattu as the Team Leader, because I happen to be a sports doctor as well. It’s just that I cannot hold two specializations at once, I rejected the sports specialization. I have been a dermatologist in North Sulawesi for almost 20 years now. And then at that time, because I know in sports there’s nutrition and methodology of research, and Doctor Joy Rattu did no do it on her own. She confirmed to other laboratories that had no connection whatsoever to her.

PS:
Can a conclusion be drawn that just because I feel itchy there’s someone there discharging tailings, that the causality is certain without any research about the causality? Is it scientifically possible like that?

WW:
It cannot, Sir. My teacher had said that to do a diagnosis like that, just as you please, it has to be looked at, examined, thoroughly checked, and all of that. In the team, I took along Doctor Mitar, Doctor Eli Oros, specialists too. I asked for their second opinions in the field. It’s impossible [not to] because I feel that there’s the possibility that I might be wrong, and then also me being subjective. But our collective opinions is not [wrong or subjective].

PS:
In such a field of science is an empirical data or field data required or can it just be guessed?

WW:
Depends on the research. A research has a meaning if we see the case personally, study it personally, take the samples personally, and conduct documentation… 

PS:
So it means it requires genuine facts…

WW:
It must.

PS:
Must?

WW:
It must.

PS:
So it must, yes? Thank you, Your Honor, no more questions.

J III:
We invite the Public Prosecutors.

PP1:
Thank you, Sir. I only have a few questions. Witness, as well as Expert, earlier you said that you have done research there and you came up with a conclusion. My question is like this, is it possible that there might be a difference between your research and that of other experts? 

WW:
We read the methodology of each research. 

PP1:
Yes.

WW:
From there it could be different.

PP1:
Could be different. Good.

WW:
A possibility.

PP1:
Good, thank you. The second, have you held meetings with the KLH [Ministry of Environment]?

WW:
I have.

PP1:
In Makassar?

WW:
In Makassar, I was there.

PP1:
What was the conclusion at that time? What was the conclusion about, perhaps… what was discussed then and what were the conclusions?

WW:
Sorry to say that I felt trapped. In the itinerary that I received, we would provide the illustration that we have scientifically accepted.

PP1:
Yes.

WW:
We talk about scientific base, but in the end someone was asked to review us, and present it in a non-scientific manner. I refused, I rejected it.

PP1:
What was rejected at that time?

WW:
Well, that all dermatitis was called intoxication. A wound was called intoxication, lipoma was called intoxication, everything that we are expert about... and the one who made it was a general practitioner and a mangrove expert.

PP1:
But the conclusion was like that at that time?

WW:
Not for me.

PP1:
Okay, to be continued by our colleague. Perhaps that would be all the questions from us, Sir. Thank you.

HT:
Your Honor, I have one more question.  

J III:
Yes.

HT:
Just one. Witness, have you heard about a baby named Andini?

WW:
I have. I have examined her too.

HT:
Examined her too?

WW:
Personally.

HT:
Could you explain, Witness?

WW:
I forgot what the date was, but at that time I was in a meeting at the University with the President. So it is customary in our field for cases that are problem cases and doubtful, we have to seek a second opinion, and that opinion comes from everyone who’s involved. I was informed by an expert staff, a consultant specialist, about a case of a baby diagnosed with severe malnutrition, symptoms of seborrheic dermatitis. 

HT:
What is ’seborrheic’?

WW:
Like itchiness, oily skin, like an allergy. Now, it’s also possible that it was fungi, please have a look. When I looked at her, examined her, I immediately told the mother, ”ma’am, let’s just check her in to the hospital because you said this is intoxication. Ah, so to prove it, let me pay for everything.” But I was surprised, I remember, who was this person next to me, is this an NGO [person]? Sorry, gotta get out. The mother, the father, or the grandmother are allowed. I suggested to check in into the hospital. Then I heard outside ”go home, the evidence” they said ”is about to be lost.” In medical science there’s no such thing as erasing evidence. What is right is right. So then I also had pictures which I monitored. I called Doctor Sandra [about] the dangers after this child later recovers, because of malnutrition we must be careful because immunity takes time to recover. She should be put under observation due to infection. Please follow it up. Last news I received was that she was about to be referred to us again, [but they] refused again saying ”no need to treat” [the baby]. Last I hear she died due to URI. The skin had recovered, but her immunity had not fully recovered. So this…

HT:
When you saw the baby back then, were there symptoms of intoxication to your  observations. You did see her eyes, right? What are the eyes like in an intoxicated person?

WW:
I dare to say no, because I still played with her. Her expression was good, still had a good laugh. If [a person] is intoxicated we do this to her and she’d only look back. Not even cry. She was still kidding around with me. I got pictures if you want to see in the part... she still laughed like this, cannot yet talk.

HT:
I see. Enough from me.

WW:
Thank you.

J III:
We invite the Defendant.

[Translator’s note: The following highlighted portions by the Defendant and his interpreter are left as transcribed]
RBN Questions

RBN:
Professor you mention that you were in Makasar in June 2005 at ther Medical Convention?

HS:
Professor saya tahu bahwa Anda ada di Makasar pada Juni 2005?

RBN:
Is that correct?

WW:
Yes, I was invited.

HS:
Ya, he was invited.
RBN:
Can I ask you to look at the next couple of photos?
HS:
Saya ingin menanyakan beberapa, melihat beberapa foto yang berikutnya.  Ok, go ahead.
RBN:
There is a paper presented by Doctor James and also Doctor Rignolda at that conference, is that correct?
HS:
Ada paper yang diajukan oleh Dokter James dan Dokter Rignolda pada waktu itu, apakah benar?

WW:
I protested to the organizers because his invitation was just as a comentator and a reviewer of our papers.

HS:
I protest that because he was invited as the commentator not…
WW:
Not to present a paper, a reviewer of our paper.

HS:
Not the presentation.

RBN:
Next slide please.
WW:
Sorry.
RBN:
Ok, no this is the type of scientific paper that they showed us, is that correct?
HS:
Ya, inilah yang ditunjukkan pada waktu itu dalam paper tersebut.

RBN:
Not really a paper more slide presentation.
HS:
Ya sebenarnya bukan paper itu …

WW:
Correct. That’s common dermatitis.

HS:
Common dermathytis.
WW:
This is Andini.

HS:
This is Andini.

WW:
This is seborrheic in the head. Her eyes were still good, see?

HS:
You can see the eyes was still normal.

WW:
Her eyes were still good. In cases of Minamata intoxication the eyes and facial expression cannot be like that.

HS:
Intoxification… 

WW:
How many people died, hah? Doesn’t move. These are still good eyes, good eye reflex. That is seborhheic on top due to malnutrition, bad environment and refusing to be treated. 

RBN:
My question is, are the this two doctors professionally qualified to make such diagnoses as they were presented?
HS:
Jadi dua pertanyaan saya, Prof apakah kedua dokter yang tersebut, memang qualified secara profesional untuk membuat kesimpulan?

WW:
In my judgment as the Head of the Medical Committee in the Hospital, that paper was not qualified, because such a paper, one person was not a doctor. The intention too was not to illustrate the problems of the community. If he mentions case by case, only dermatologists can speak about that.

HS:
So only the dermatologist that can talk.

RBN:
Ok, the next question I guess a were you also presentated the human right commission presentation are using the same set of slide?

HS:
Dan Anda juga hadir pada Komisi Hak Asasi pada waktu itu, apakah benar Anda hadir?

WW:
As I recall, I was called by DPR [the National Parliament] to attend, to provide evidence at a discussion on this. Not them, but the DPR called me.

RBN:
Ok, so the second, the next question I have is related with the medical ethics, are you the Head of the Medical Ethic Committee for North Sulawesi, is this correct?
HS:
Ya, apakah Anda menjadi Ketua daripada Komisi Etika Kedokteran Sulawesi Utara, apakah benar?

WW:
I am the Head of the Committee, the Head of the Medical Committee in the Hospital, and ethics matters are my responsibility.

HS:
And ethic is under him.

RBN:
Ok, I’d like to show you couple three more slides.
HS:
Saya ingin menunjukkan beberapa slide berikut.

RBN:
My question is, is it ethical for doctors to parade people before press sensationalist and allegation without even proper testing or obtaining a second professional opinion?

HS:
Pertanyaan saya Prof, apakah merupakan suatu hal yang etis untuk dokter-dokter tersebut membariskan orang-orang di depan pers, dan membuat tuduhan sensasional tanpa pengujian yang tepat, tanpa memperoleh pendapat profesional kedua?

WW:
No.

HS:
No.
RBN:
Ok, thank you.

HS:
Terima kasih.

RBN:
With that as a both Defendant I and II I accept this Witnesses’ testimony and its entirety.

HS:
Terima kasih, baik sebagai Terdakwa 1 maupun 2, saya menerima kesaksian dari Saksi ini secara keseluruhan.

RBN:
It is clear that this Witness testimony that this type disease is an itchiness are common type and similar to other community, and therefore not caused by the mercury or arsenic, and not related to PT NMR mining activity.

HS:
Adalah jelas dari kesaksian Saksi ini bahwa jenis-jenis penyakit kulit dan kado ini merupakan jenis gatal yang umum, dan serupa terdapat di masyarakat pesisir lainnya dan tidak disebabkan oleh merkuri ataupun arsen, dan tidak ada kaitannya dengan kegiatan-kegiatan PT NMR.  

RBN:
It is also obvious that in the group of medical doctor along with other who portrait themselves as medical expert deliberate and intentionally campaign to misinformed the public by creating the mysterious disease which were not mysterious at all, but common skin condition found in the community, so all over the world  

HS:
Adalah jelas pula bahwa sekelompok dokter medis, bersama dengan sejumlah orang lain yang menggambarkan diri mereka sendiri sebagai ahli-ahli medis dengan sengaja dan dengan maksud-maksud tertentu berkampanye untuk memberi informasi keliru kepada masyarakat umum dengan menciptakan suatu penyakit misterius yang sebenarnya sama sekali tidak misterius namun merupakan kondisi-kondisi kulit yang umum ditemukan pada berbagai kelompok masyarakat di dunia.

RBN:
And sadly this medical doctor violate medical ethic by misinformed the world creating concern, mistrust and panic, when in fact condition were normal and reasonable.  

HS:
Dan lebih menyedihkan lagi para dokter kesehatan ini telah melanggar etika kedokteran dengan memberi informasi keliru kepada dunia, menimbulkan keprihatinan, ketidakpercayaan dan panik, sementara dalam kenyataannya kondisi-kondinya normal dan masuk akal.

RBN:
And most tragically and specifically in the case baby Andini, under the advice of the select group of people, the child did not received proper medical attention as recommended by professional medical doctor, because they wanted to use the baby as the poster child, this most probably contributed to the baby suffering and her untimely death. 

HS:
Dan lebih menyedihkan lagi khususnya dalam kasus bayi Andini, orangtuanya mengikuti saran-saran sekelompok orang tertentu, sehingga bayi ini tidak mendapatkan perhatian medis yang telah diberikan oleh dokter sebenarnya karena terdapat orang-orang tertentu yang ingin menggunakan bayi in sebagai bayi poster, hal ini kemungkinan ini kemungkinjan besar menyebabkan bayi menderita dan mengalami kematiannya yang terlalu dini.  Semoga Tuhan memaafkan roh-roh mereka.

RBN:
Thank you. 

HS:
Terima kasih.

RBN:
Thank you, Your Honor.

HS:
Terima kasih Yang Mulia.
WW:
May I add something, Your Honor. This is a [case] identical to Andini’s, but because it was consulted to me the baby recovered and was taken home. Consulted to me…

HS:
Adding a fact that he have similar case like the Andini baby and she is being brought to him and treated the baby and she was recovered. 

WW:
When I went there [they] said it was the same as Andini. I said “no, follow my advice, we’ll improve her nutrution, I’ll prescribe medicine, three weeks, done.”

J III:
Enough, yes, I think. Thank you for your testimony. Please move to the back. 

WW:
Thank you, Sir.

J III:
Please. Finished, yes, Witness. Please, Defendant, come forward. So today we have heard three witnesses presented by the Legal Counsel of the Defendant. For the next hearing are you still going to present witnesses?

PS:
Yes, Your Honor, just like today, we have presented doctors who actually conducted research there. Later in the next hearing we would request that an opportunity be given to a Mining Inspector who actually did an inspection of PT NMR mine next week.

J III:
Alright then. Still more [witnesses] to present?

PS:
Still. 

J III:
So on the 9th?

PS:
Alright.

J III:
So the hearing which we will continue on the 9th will be still to examine witnesses presented by the Legal Counsel of the Defendant, in the interest of the Defendant. Finished, yes? It’s clear, yes? So court is adjourned until the 9th to hear Witnesses, still presented by the Legal Counsel of the Defendant for the interest of the Defendant.

[Judge strikes gavel]
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[The Panel of Judges enters the courtroom. The press is given an opportunity to take photographs].

J III:
Court hearing of criminal case No.284/Ordinary Crime/2005/Manado District Court in the name of Defendants PT Newmont Minahasa Raya and Richard Bruce Ness is in session and open to public.  

[Judge strikes gavel]

J III:
Will the Defendant please sit in the front. Before we proceed with the examination we ask the Defendant, are you in good health today?

RBN:
Yes I am.
HS:
Yes, Your Honor, I am healthy.

J III:
We can continue the examination. Would you please sit at the… We ask the Legal Counsel, will there be witnesses today? 

LMPP:
Yes, we brought three witnesses today, Your Honor.

J III:
Please proceed with the first one, the first one.

LMPP:
Will Mister Washington Tambunan please enter the courtroom.

[The Witness enters the courtroom]

J III:
Please. We ask the other two witnesses to remain outside of the courtroom.

LMPP:
May the other two witnesses remain outside the courtroom?

J III:
Is he being presented as Fact Witness or what witness?

LMPP:
Your Honor, same as last week, because Mister Washington here, aside from having seen, heard and experienced, he also has expertise in matters to be examined today. Thank you.

J III:
So like that, yes?

LMPP:
So we ask [to examine him] as Expert and as Witness.

J III:
State your complete name.
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Washington Tambunan

WT:
Washington Tambunan.

J III:
Born where and when?

WT:
I was born in Porsea, North Tapanuli [North Sumatra Province], on 7 October 1951.

J III:
What is your occupation?

WT:
I am a civil servant.

J III:
Where are you a civil servant?

WT:
Presently, I am a civil servant at the Mining and Energy Services of North Sumatra Province.

J III:
What is your religion?

WT:
Protestant.

J III:
Where do you live?

WT:
Presently I live on Jalan Adam Malik No.193, Medan [North Sumatra].

J III:
What is your education?

WT:
Last education an S1 [Bachelor’s Degree] in Mining Engineering from Bandung Institute of Technology.

J III:
Anything else you attended?

WT:
I attended studies up to semester VI at the Economics Faculty, [majoring in] Development Studies at the Open University.

J III:
Oh, I see. So you didn’t pursue any [other] degrees both abroad or in Indonesia…

WT:
None, Your Honor.

J III:
So you are being brought to this hearing as a Witness presented by the Defendant, yes, for the Defendant’s interests, and I hear that you are both an Expert and a Fact Witness too. So you will be sworn in twice, first as an Expert… you are a [Protestant] you said, right?

WT:
A Protestant.

J III:
Put that thing over there, please stand up, put that there. Please. Please stand up.

[The Witness pronounces the oath as Expert Witness]

J III:
Now you will be sworn in as Fact Witness, yes?

[The Witness pronounces the oath as Fact Witness]

J III:
Witness, yes, you said you work in mining… what was it called again?

WT:
Presently at the Mining and Energy Services of North Sumatra Province.

J III:
Mining [and Energy] Services of North Sumatra. Since when have you worked there?

WT:
I have worked since late 2001 until present. But, Your Honor, I would also like to inform that I had worked in North Sulawesi, in Manado, as the Head of the Regional Office of the Department of Mining and Energy in late 1999 until early 2001.

J III:
Early 2001, yes, you were the Head of the Regional Office there until 2001. Were you… in 2001 PT NMR was already there, in what stage it was then, exploration?

WT:
They were already in the… [unclear]

[Recording damaged]

J III:
Your were the Head of the Regional Office of Mining at that time in North Sulawesi. If there were mining [operations] in this region… what was your task in relation to mining [operations] in North Sulawesi at that time?

WT:
As the [Head] of the Regional Office of Mining and Energy in this region, we, our office has the task, among others, to provide guidance to, supervision ofmining operations, including matters related to work safety as well as the environment of mining.

J III:
Mining environment, yes. I want to ask about this mining environment, being the most important issue here. As the Head of the Regional Office at that time what sort of supervision have you done on PT NMR, in relation to the environment earlier? What sort of supervision have you done?

WT:
I, either directly or through our  staff called the Mining Inspection Executives, conducted environmental monitoring from all aspects pertaining environmental aspects. For example, of the mining activity itself, the processing, including in this case, of course, the tailings placement. More or less like that, Your Honor.

J III:
What about the waste processing installation, did you check that?

WT:
Exactly, Your Honor, including the installation for waste disposal.

J III:
The system employed by PT NMR to process their waste, what is the system that they use?

WT:
In the processing of mining material, which also includes waste processing before that waste is placed in the sea, there is detoxification as an effort to neutralize the waste before being disposed of into the environment.

J III:
What is it that’s being neutralized?

WT:
What’s neutralized are elements that could become the source of pollution in the environment.

J III:
In this mining, what chemical agents are being used, to your knowledge? Is it mercury, is arsenic used?

WT:
To our knowledge, Your Honor, they use cyanide to smelt [sic, extract] gold so it can be captured later.

J III:
Besides that, is mercury also used?

WT:
To our knowledge there’s no mercury. The mercury found there actually comes from nature.

J III:
Nature, yes? So to neutralize mercury contained in the natural rocks that you just mentioned, what equipment do they use?

WT:
They have the equipment the purpose of which is to at least reduce or eliminate any mercury present. They even installed a mercury scrubber too…

J III:
Mercury scrubber huh?

WT:
The purpose of which is to… 

J III:
Hold on, yes, mercury scrubber, yes, for mercury, yes? So you said cyanide was used… that cyanide, how do they, how is cyanide processed so as to avoid pollution? You said you monitored the environment, the waste from PT NMR. What is the method, could you explain?

WT:
Your Honor, there is indeed a system that’s used there, but technically, my apologies, I don’t…

J III:
… don’t know?

WT:
Right.

J III:
And then about the waste that is at… placed in the sea, in the form of tailings, as it is called, did your department periodically check the tailings, what the contents are like, if they present danger to the environment or not, for example, to what level? Did anyone from your department take samples periodically, whether monthly, quarterly, or whatever? Have you?

WT:
Your Honor, to my recollection we never received that, but we routinely received from the company the results of their management [of waste] that theycarried out.

J III:
So the Mining Department just trusts whatever is being report, like that? So hasn’t the Department of Mining ever, either secretly or openly, looked into it to see if what was being reported was true?

WT:
We have never conducted that indeed.

J III:
The other day from the Department of Mining Headquarters, if I’m not mistaken, there was an inspection, what’s called the Mine Book. That Mine Book, who uses that? Is it the Regional Office here or from Jakarta?

WT:
Yes.

J III:
What’s called the Mine Book...

WT:
So the Mine Book contains instructions from the Mining Inspector, and this Mining Inspector could come from Jakarta, from the Headquarters, could also be from our office. So [Inspectors] either from Jakarta or from our office are authorized to write in  that Mine Book. 

J III:
So whatever activity is carried out by the Mining Department from the headquarters regarding inspection always involves the Regional Office here, the Mining [office] that is in North Sulawesi, or do they come here without involving the Regional Office of the Mining Department in North Sulawesi?

WT:
Always together with us in North Sulawesi.

J III:
So you yourself already know what is in the Mine Book. It has been shown to the Panel [of Judges] in court the other day, yes?

WT:
Exactly, Your Honor.

J III:
To your knowledge, were you ever aware of any warnings given to PT NMR in that Mine Book about the contents of its waste… warnings or reprimands, or whatever it is called? Were you aware of anything like that?

WT:
To our knowledge there was nothing in the Mine Book that was of a warning nature to the company.

J III:
What were the contents about to your knowledge?

WT:
The Mining Inspector provided directions, guidance to the company to always pay attention to the conditions according to existing laws.

J III:
Okay now, after that is written down in the Mine Book, and then if those directions are not carried out by PT NMR, what are the actions that the Department of Mining can take?

WT:
If there are things that could pose danger, the Mining Inspector, even in the field actually, has the power to temporarily suspend operations.

J III:
Temporary suspension, yes? So the powers up to temporary suspension, yes?

WT:
Yes.

J III:
So usually, does that temporary suspension have to be consulted first with Jakarta or [could it be] delegated to the Mining Department Regional Office?

WT:
That is an inherent power of Mining Inspectors on assignment in the field.

J III:
Tax [sic] inspection… that Mining Inspection that you referred to… the Inspector is the person, perhaps the Inspector is the person, the Mining Inspector, as it is called, is there a Mining Inspector in the Regional Office here?

WT:
We have [Mining Inspectors], to my recollection there were five at that time. And then I was also appointed the Chief of Regional Mining Inspection in my capacity as the Head of the Regional Office. 

J III:
So from a number of these inspections, was there ever a strong warning from the Tax Inspector [sic, Mining Inspector], resulting in the suspension of PT NMR operations? Was it ever done?

WT:
Never, Your Honor.

J III:
Why was it never done?

WT:
Because based on our evaluations, evaluations conducted by our colleagues who monitored in the field, there was never a strong enough reason to impose such warnings, much less to temporarily suspend.

J III:
Like that, huh?

WT:
Yes.

J III:
When was PT NMR in operation the last time to your knowledge, until when? To your knowledge until when the operations continued or to mine with [unclear]…

WT:
The last time, as I recall, the mining [operations] have ceased since 2001.

J III:
Yes.

WT:
And then they still continued the processing of material that has been mined, that has been collected in a stockpile for some time later.

J III:
Like that, huh?

WT:
Yes.

J III:
So the taking of the material in whatisit there had ceased, but the material that has been collected was still processed, right? But the digging and so forth has been stopped, yes, in 2001, right?
WT:
Yes, in 2001.

J III:
Was it reported that they have… until what year was the contract, have you seen it? 

WT:
I can’t recall, Your Honor, but we know that in the Work Contract the company is given time up to 30 years.

J III:
So if it is up to 30 years, when did the contract actually expire?

WT:
Since the permit for exploitation in 1996, it is possible for up to 30 years. But I say it again, Your Honor, I can’t recall until exactly when.

J III:
So if it’s from 1996… what year was it?

WT:
1996, Sir.

J III:
Oh, so actually there is still time remaining… if they still wanted in 2001, if they still wanted to continue to take the material, they could?

WT:
I’d explain again, Your Honor, in the exploitation permit it says that the permit is valid, like I said earlier, that there’s the possibility for 30 years in the Work Contract.

J III:
Oh, I see. But I mean like this, you see, I’ve read in the newspaper, for example, that Freeport was given 30 years, and then it could be extended, and so forth. PT NMR here, actually, until what years is the, how do you say… that’s what I like ot know?

WT:
Yes, Sir, so...

J III:
How long is the contract, 30 years, 20 years? Was it not extended, or perhaps actually they were no longer, say, given, like you said, 30 years, but they did not use that opportunity, the 30 years, 25 years or 29 years or 27 years. Did they feel enough or how was it?

WT:
Exactly, Your Honor. To my recollection, they did not exercise the opportunity to get the 30-year right…

J III:
So like that, huh. So actually there was still time allowed that they could have used, but they stopped before the time expired. So it’s not because 30 years had expired. They stopped because they did not extend the contract. But this was still within the contract time actually, it hasn’t reached the time to extend,right? Does the Regional Office of Mining also monitor the community development?

WT:
Community development, yes?

J III:
Is that part of what the Department of Mining monitors too?

WT:
Well…

J III:
Is that also carried out?

WT:
Thank you, Your Honor, but up until that time that activity was not part of the monitoring conducted by Mining Inspectors. However, we continue to monitor, coordinate with the company, as well as with the regional government, about the plans and also the implementation of community development carried out by the company.

J III:
Is community development an obligation, or is it optional?

WT:
That is the company’s obligation.

J III:
Obligation, yes? So while you were the Head of the Regional Office here, what have you seen regarding the community development carried out by PT NMR?

WT:
To my recollection, Your Honor, they participated in fixing the road sections leading to the [mine] location, which which should have been the government’s responsibility. And they also provided guidance to the community around the mine location. And then they also gave the opportunity to the community in the area to take part in work that could be done by the local community there.

J III:
Okay. That can be shown later... what PT NMR has already done, yes? Because this community development often becomes a problem, yes, about how far it has been carried out. And then, before a mining company goes into operation, what sort of permits must be obtained by the mining company? Just in broad terms. I guess there are so many permits, right? In a hearing the other day there were so many permits that… but just the most relevant ones.

WT:
Your Honor, in the context of PT NMR, they are investors, so the government has set the avenue of a Work Contract.

J III:
So then...

WT:
This Work Contract is an agreement between the government and the company. It contains rights and obligations of each party, in this case the government and the company. After they obtain… we repeat, Your Honor, that this Work Contract is signed by the government involving… in this case the government as the relevant sector, even though in this case it is signed by the Minister of Mining and Energy. After the Work Contract is signed the company commences operations beginning from the general survey. That could take one year with another year of extension. Then continuing to exploration, also with a permit, an approval, for three years with two possible one-year extensions. And then going up to the feasibility [study] stage, more or less one year. The feasibility [study] also includes the compilation of the environmental impact analysis study [AMDAL]. And after that is approved they could obtain a permit to get to the construction stage, for about two years. And then they get a permit for explotation or production. This is the one earlier, Your Honor. This production [stage], the Work Contract provides the opportunity for 30 years depending on the what potential is there, the company’s needs and the government’s needs.

J III:
So the permits needed for PT NMR to conduct exploitation operations, all of those were secured to your knowledge as the Head of the Regional Office for Mining at that time? Have they been met at that time?

WT:
Yes, exactly, Your Honor. They have obtained all the approvals, permits that are required for them to conduct their activities in the field.

J III:
Here’s the problem, you see. There’s a controversy that there also must be a permit to place tailings, whereas this mining company was already in operation, right? And then in the previous court sessions an issue came out that there was not yet a permit to place tailings. Logically speaking if there was not yet [a permit] then actually they should not have operated just yet, right, if we use logic? But here it’s been, howd’ya say… that is why I’m asking you. For the operations, about the tailings placement in the sea, must there also be [a permit]? If it is required, then why was it already operating, right? Let’s see, how do you respond to this? 

WT:
Your Honor, earlier I explained about the feasibility [study] and AMDAL, where actually in those documents which were then approved, it has been clearly mentioned that there will be such activity, that is, tailings placement in the sea. And then this document is discussed in a mechanism that also involves various relevant sectors. In the case of AMDAL of course it involves the Ministry of Environment, and it is through this mechanism that the AMDAL is approved. And the plan to place tailings in the sea is also contained in there. In my opinion, Your Honor, with that the tailing placement activity actually had already obtained approval from the government. 

J III:
Yes, logically it is indeed like that, but in the earlier witness’ testimony it’s as if there was no permit yet. But if you use the logic that the AMDAL has been approved, and the plan for submarine tailings placement is mentioned in there, well, if we use logic then it can be like that, right? But there could also be another logic. There are many kinds of logic used, right? But if that is what you think, with AMDAL approval and the fact that the AMDAL mentions submarine tailings placement, then automatically they can already place tailings at sea, right?

WT:
That’s right...

J III:
Without having to file for further special permits for submarine tailings placement and so forth, how’s it?

WT:
Correct, correct.  

J III:
Correct, yes. I think that’s enough for me.  

J II:
Witness, okay, what I am asking now pertains to the government. When a mining production, a mining activity is conducted, what is the government’s responsibility with regards to…

[Recording stops]

WT:
... to implement the applicable laws to make sure that they are implemented by existing companies. And then more specifically, because the Work Contract provides… we find articles, so we will honor the contents of the agreement, so that it follows what has been agreed.

J II:
Yes, what I mean what is it like more concretely? On the part of the Mining [Department] is the government always required to provide guidance or what is it like more concretely?

WT:
We are indeed required to provide guidance and supervision of company activities in the context that we face now. The Mining Inspectors from our office do this at least twice a year upon the existing companies.

J II:
Yeah. Let’s say the progress reports about mining activities written or compiled by the mining business itself, how do you respond to these reports? Would you be idle or would you have to check the veracity of these reports?

WT:
We certainly evaluate the reports submitted by the company to the government. And then when necessary we also conduct field inspections to confirm various matters being reported.

J II:
So directly to the field. If there were reports, meaning these reports continue to come in, and then there’s no follow up from the government, how is it? Are these reports still considered valid or what?

WT:
We always evaluate all reports that arrive at our desk because evaluation at the office is also part of oursupervision, besides evaluation in the field.

J II:
Yes. Let’s say, I mean, generally speaking, I mean, that the mining operator has performed its obligations and then the government’s obligations, as the guide and the overseer, like it’s nature, certainly did not respond or carry out what has become its obligations or what has been reported by the mining company… does that have to be acknowledged as true, or does the government have to go down and check how the report matches the conditions in the field?

WT:
Your Honor, for as long as I have served, I am convinced that what I have done is the maximum to ensure that the reports conform to the conditions in the field.

J II:
Conforms to conditions in the field… that is why no actions were taken against PT NMR while you were the Head of the Mining [Department] Regional Office, right?

WT:
Yes.

J II:
Conforms. And then about the tailings disposal into the environment, yes, to your knowledge, why must the waste or tailings from PT NMR be disposed of into the sea, why not do it on land?

WT:
Yes, thank you, Your Honor. Actually there is nothing that required the company to dispose of its waste into the sea. But in our opinion, because we’re aware that that region is an especially earthquake-prone region, I think that became the important consideration,so if we place it on land, there would be great risk to the environment there.

J II:
Great risk. So that means when… that means when it was determined the govervment was involved?

WT:
They came up with the plans, like earlier mentioned… that certainly must be preceded by preliminary studies, which the company then concluded that they will place…

J II:
The safest was in…?

WT:
In the sea.

J II:
Placed in the sea. And then, to your knowledge. The tailings placement or the waste disposal, was the depth determined or was it just discharged after being detoxified?

WT:
Yes. So they conducted studies, surveys, about the condition of the surface in that area to see in which location it would be best to place those tailings in that area.

J II:
At what depth, right?

WT:
Yes.

J II:
And then do you also have the knowledge about what’s called thermocline depth? Because I see there are several opinions both in case files and what’s been previously explained, that the thermocline depth, some say, must be at 300, some say 80, and some say only 100. Actually, to your knowledge, at what depth is the limit of this thermocline actually?

WT:
Sorry, Your Honor, I am not an expert in that field...

J II:
Okay, yes, no. To your knowledge, because you’ve seen the facts directly, there was indeed a detoxification processing or purification or dissolving of the waste produced by PT NMR, right?

WT:
Yes, exactly, Sir.

J II:
There was, right?

WT:
There were detoxification measures before the tailings are disposed of into the environment.

J II:
Detoxification. So it’s there before it is released into the environment. And then to your knowledge, the processing or the detoxification [unit] there, is it a unity, is it in one body with PT NMR company, or does PT NMR delegate this [responsibility] to another company to purify or to detoxify the waste produced by PT NMR?

WT:
To our knowledge, the detoxification activity is performed… directly inherent to their tasks there.

J II:
Their task, but is there a special organization that handles that problem? Let’s say that in a company there is this department, this department and this department. Are there indeed departments that specifically handle waste?

WT:
Sorry, Your Honor, I cannot exactly recall what the company structure is there.

J II:
Oh, so not exactly, don’t exactly know, yeah, about what’s there. And then, to your knowledge what are the sorts of waste produced by this mining enterprise that pose danger to the environment, marine biota or to humans?

WT:
Yes, thank you, Your Honor. We already knew that there was waste placed in the sea. And then on land too, there were materials that are… when mined, placed in a certain place because they do not have any economic value. And then there was also, let’s say, other liquid waste that is related to fuel and so forth. 

J II:
Yes. Then of course in mining there could be perhaps seepage outside of what was filtered out to sea. Were there efforts by PT NMR to contain the waste outside of what goes through the detoxification? Were there other efforts?

WT:
Yes, the company did take measures. For example, the water that runs down the surface, to prevent it from going to locations that could cause pollution. There were measures taken by the company to prevent that problem.

J II:
Was it by constructing that sediment pond?

WT:
Yes, exactly, Sir, to hold the flow of mud that could occur on the surface, so it doesn’t go to areas where it could cause pollution.

J II:
So there was a temporary repository called a sediment pond?

WT:
To my knowledge there was.

J II:
So there was?

WT:
Yes.

J II:
You may proceed.

J III:
We invite the Legal Counsel.

LMPP:
Thank you, Your Honor. Witness, as well as Expert, let me begin my questions, let me begin my questions relating to [unclear], when you responded to the Presiding Judge that your educational background was from Bandung Institute of Technology. Could you explain what major?

WT:
I took mining engineering.

LMPP:
So your expertise is in mining?

WT:
Exactly.

LMPP:
Alright. You also explained that as the Head of the Regional Office, you were also a Mining Inspector, that it was in the region, the region. My question, is there additional education or special education to become a Mining Inspector?

WT:
Yes. So I’d like to explain that there is a requirement, besides education, there are also relevant courses, certificates that must be obtained before one can be nominated to become a Mining Inspector.

LMPP:
So concretely, there is an expert certificate, right?

WT:
Myself, I was the Chief Regional Mining Inspector, that is inherent to our position as the Head of the Regional Office. But even so, because our educational background is Mining Engineering I also attended several courses, such as a work safety course and an AMDAL course some time ago.

LMPP:
So in other words you are also qualified as a Mining Inspector. Alright. Earlier you explained that in 1999 until 2001 you were the Head of the Regional Office of Mining in North Sulawesi, correct, yes?

WT:
Exactly.  

LMPP:
My next question, have you worked in North Sulawesi Regional [Office] of Mining before 1999 until 2001?

WT:
Yes, exactly. I have worked here since 1979 until 1990. Before 1990 I moved to Maluku Province. I actually began my carreer as a civil servant in mining at the Regional Office of Mining and Energy in North Sulawesi in 1979.

LMPP:
So you have been in North Sulawesi in mining since 1979 until 1990?

WT:
Exactly, Sir.

LMPP:
So even before PT NMR began conducting their activities like earlier mentioned you were already here and you served in mining?

WT:
Yes, exactly. So PT NMR first came to North Sulawesi in 1995 for initial survey and the Work Contract was signed in 1996. So a little illustration from me, the area around that mine has been known by the people in North Sulawesi as a mining area in North Sulawesi.

LMPP:
Alright. Could you explain in brief or a little to this court, what were your tasks in 1979 until 1990?

WT:
Alright, thank you. Since 1979 until 1990, my first position was the Head of Mining Business Development Section, more or less untl 1986, and then since 1986 until 1990, I became the Head of the General Mining Division. My task was how to promote the mining potential in North Sulawesi and how we could conduct supervision and provide guidance. And at that time I was one of the Mining Inspectors in our office.

LMPP:
So in the period between 1979 until 1990 you also conducted guidance and monitoring tasks, what you said earlier about enforcement of mining regulations or what relates to mining activity. Is that what you did, meaning, what you did personally as a Mining Inspector?

WT:
Yes, I was one of the Mining Inspectors in that period, when I first served in 1979 until 1980.

LMPP:
Alright. So it means that you are very experienced in the field of mining inspection then. Alright, I will move on to other aspects, about permits. In response to the Presiding Judge’s question, you explained that PT NMR has secured permits according to what was required for mining activities. The first one you said, the first stage was the general survey. PT NMR had the permit, right?

WT:
Exactly.

LMPP:
Then the second, after the general survey, they could move on to the activity called exploration, and PT NMR had the permit for that?

WT:
Yes, they did have that.

LMPP:
And then after exploration it was explained that they moved up to the activity called feasibility [study] earlier, and that feasibility also included AMDAL preparation, and the AMDAL also included discussions about STP or Submarine Tailings Placement or what is called [in Indonesian] Submarine Tailings Placement. And PT NMR had the permit for all that? 

WT:
They had the permits, Sir.

LMPP:
And then after feasibility, which included AMDAL, which had AMDAL in it, STP in it, after securing the permit, you said earlier that the activity could be continued on to construction. What construction here do we mean?

WT:
Construction of production facilities, including, in this case, for the processing and placement of tailings.

LMPP:
So it includes tailings placement, what’s called construction. Was there a permit from the government for that?

WT:
They have secured permits to conduct the activities in question.

LMPP:
Alright. And then after construction was finished, you said, they did exploitation. What do you mean by exploitation?

WT:
Exploitation is a mining activity to extract minerals of economic value from nature.

LMPP:
And PT NMR already had the permit to conduct that activity?

WT:
Yes, exactly.

LMPP:
Alright, in exploitation, after obtaining permit, were there other requirements that must be met by PT NMR and which PT NMR has done? For example, did they have the obligation to tell the government about their annual work plan? 

WT:
Oh, exactly. So the company was required to inform the government the company’s annual work plan that will receive approval from the government.

LMPP:
Does this annual work plan include submarine tailings placement?

WT:
It was included in the annual work plan, the environmental management and monitoring. 

LMPP:
In which it says about where the tailings would be placed? Was it included in there?

WT:
Yes, exactly.  

LMPP:
And PT NMR had the permit for all that?

WT:
They have obtained the permit from the government.

LMPP:
Alright. So in relation to whatwasit, the one related to the Panel’s question, that as the Chief Mining Inspector you must enforce the regulations pertaining to mining activities, in relation to permits. So, hypothetically speaking, if PT NMR did not have a permit, would it be definitely closed by the Mining Inspector?

WT:
Oh, I would think so, because the Mining Inspector as an official has the authority to enforce the regulations of law, and they can immediately temporarily close in the field.

LMPP:
So if there were no permits, there would definitely be measures taken by the Mining Inspector? 

WT:
Exactly.

LMPP:
Exactly. Let me move on to other questions. When you were the Head of the Regional Office of Mining in North Sulawesi, was your institution involved or even took part in drawing up plans to form a team that was called the Integrated Team to study the environmental problems in Buyat Bay?

WT:
Yes, exactly. In late 1999, the regional government, in this case the Governor of North Sulawesi, formed the Integrated Team that involved various institutions, among others BAPEDALDA [Regional Environmental Impact Management Agency], The Regional Mining and Energy Office of North Sulawesi, Sam Ratulangi University, PT NMR and a number of NGOs in this region. The purpose of this Integrated Team was to find out more about the issues that circulated, as was said, that pollution had taken place in the work area of PT NMR.

LMPP:
So the government of North Sulawesi, including the Head of the Regional Office [of Mining and Energy] of North Sulawesi, had formed a team, called the Integrated Team, consisting the elements you just mentioned to study whether there was pollution in Buyat Bay or not, right?

WT:
Exactly.

LMPP:
What year was that exactly?

WT:
The Letter of Decree was signed by the Vice Governor, Mister Nusi, at that time. And then this team worked and have reported the results in early 2000, around March 2000. They reported their findings in writing.

LMPP:
Oh, so that team then… first of all they were formed with a Letter of Decree from North Sulawesi government. So it means they’re an official team from North Sulawesi government?

WT:
Exactly.

LMPP:
And then there were results or a written report from that research, right?

WT:
Yes, that’s right.   

LMPP:
Do you have the results. Do you have the results?

WT:
I have a photocopy of the results.

LMPP:
Dp you have it with you now?

WT:
Yes, I did.

LMPP:
Could you show the results later, just to show the thing…

[The Witness shows the report of the Integrated Team]

LMPP:
What you have in your hand are the findings of the Integrated Team formed by the North Sulawesi government, right?

WT:
Yes, exactly.

LMPP:
Integrated Team or… sorry, I mean, what integrated team again, what was the team’s name?

WT:
The Integrated Team.

LMPP:
Integrated Team. The name was Integrated Team. Why was it called…

WT:
In the report it is called the Research Team, but in it we also find the Integrated Team.

LMPP:
Oh, so in the report it’s called the Research Team, but day-to-day it’s called the Integrated Team?

WT:
Yes.

LMPP:
Is it called the Integrated Team like so because it consists of various parties or institutions involved in there?

WT:
Yes, exactly, that’s what we thought.

LMPP:
In other words this is another product of the Governor’s Decree about the team that will conduct that research… that research?

WT:
Yes, exactly.

LMPP:
So this is the product of the North Sulawesi [provincial] government. Very well…

WT:
Exactly.

LMPP:
I would like to go further regarding this field. Could you explain what aspects were studied and then reported on?

WT:
Yes, thank you. Reading this report, the Integrated Team, first of all, agreed on the way they would work, what they call a sampling protocol and laboratory protocol. After that has been agreed upon, they would then do their task and send the samples taken by the agreed team, as I recall, to KLH laboratory in Jakarta and another one to a private laboratory in Bogor.

LMPP:
So there was a protocol. And then what do you know about the substance or the materials studied, Expert?

WT:
So, according to their main task, they wanted to find out if there were signs of pollution there. So they took sediment samples from around the pipe discharge, or around the site of waste disposal under the surface. They took sediments there, and they also took sea water samples there and studied the contents of Hg, As, Pb and Sb.

LMPP:
Alright. So the sediment was examined, sea water was also examined, and then was PT NMR’s tailing also examined?

WT:
What is meant by the sediment is the tailing around the site of waste placement.

LMPP:
Okay, I will ask later about the sediment and the tailings contained in it, but about the sea water, what was the result?

WT:
Based on the results reported here, they concluded that the laboratory results showed that the numbers [indicating] the presence of those metals indicated that it was still below the allowable limits.

LMPP:
So the quality of sea water based on studies [indicated that the levels] were still below the allowable limits as prescribed by law?

WT:
By law.

LMPP:
Very well. Now, about the sediment which included tailings, as you said, what were the results?

WT:
Also including the analysis results on the sediment or tailing [samples] taken, the results also show that the numbers for Hg, As, Pb and Sb were still below the limit.

LMPP:
So also including the contents of a number of chemical elements there, the ones you mentioned earlier in the…

WT:
… levels of Hg, As, Pb.

[Recording interrupted]

LMPP:
Below the prescribed limits. So if I put it in concrete terms, are the tailings therefore not B3?

WT:
Exactly. With the position as mentioned earlier, where the contents in the tailings were found to be below the limit, those tailings cannot be categorized as B3.

LMPP:
Cannot be categorized as B3. Very well. In the Government Regulation that pertains to B3 it says that tailings are not automatically B3 unless, well… there are two tests that are… or in other words called TCLP and or a characteristics test. Were any of these tests conducted during that research, as far as you know, Witness?

WT:
From the reports that we read, the team has conducted the tests using that procedure.

LMPP:
And the result is that the chemical contents mentioned earlier were below the allowable limits, so it can be concluded that PT NMR’s tailings are not B3?

WT:
Exactly, Sir.

LMPP:
Good. Let me move on to my last question. Witness, when you were the Head of the Regional Office, when you still held that office, have you ever accompanied or took Susilo Bambang Yudhoyono to visit Buyat Bay, or was it in Buyat Bay or other places?

WT:
Yes, so exactly, Mister SBY in his capacity as the Mining and Energy Minister at that time, around early 2000, visited North Sulawesi. To be more exact, he spent a night at PT NMR’s mining location, and while there he conducted a work visit, visiting places such as the mining site, and then the processing site, and he even went down to the sea on the bottom of which the company placed its tailings in Buyat Bay.

LMPP:
So you accompanied Susilo Bambang Yudhoyono to Buyat Bay or to the mining area there, right?

J III:
At that time, could you… what was Susilo Bambang Yudhoyono’s position at that time?

LMPP:
What was Susilo Bambang Yudhoyono then?

WT:
He was the Minister of Mining and Energy.

LMPP:
So you accompanied [him] there to see the plant, if I may say the plant, meaning PT NMR’s plant, also to observe where the tailings are placed in the sea, you continually accompanied him?

WT:
Yes, exactly.

LMPP:
Very Well. Could you explain more concretely what were the things observed and what was the comment given?

WT:
At the end of the visit he has visited, like I said earlier, the sea where the tailings are placed underneath, and at that time he was provided with various explanations, including too… he was given a sample of the tailings taken from below and then shown to him, as well as water samples from underneath. And because there were some of our fishermen who were fishing there, he was even shown the catch of the fishermen in the area.

LMPP:
Did Pak Susilo Bambang Yudhoyono give a comment on any of the things that you just mentioned.

WT:
So as it is understood, Your Honor, that this environmental issue had been developing… among others, the Provincial Government had formed a team. And then the Minister at that time commented that by seeing the conditions first-hand in the field, he said that there were no signs of pollution due to mining activity. But he also said at that time that all parties should work together to discuss all things related to that issue and he asked PT NMR to continue with all its efforts to preserve the environment in the area. That was more or less his message based on his visit to PT NMR’s operation area.

LMPP:
Was this statement communicated only to you or was it related to the public through mass media?

WT:
Oh, as I remember the press was there, both print as well as electronic media. Even, as I recall, there was a recording, there was a video of his visit to PT NMR’s location.

LMPP:
Oh, so when he gave the statement that it wasn’t true the fish was no longer there or that they have disappeared, that it wasn’t true the water was polluted, that was told to the press?

WT:
Exactly.

LMPP:
So besides [the department of] Mining there was also the press at that time?

WT:
Exactly. Yes, there were a number of journalists from both print and electronic media.

LMPP:
Were there other parties that took part in the visit when the statement was given?

WT:
There was us from the Mining [Department], certainly from the Government, provincial and district, was also there, from PT NMR and other parties.

LMPP:
Were there also representatives from the community at that time?

WT:
Oh, yes, with the community around Ratatotok, from the villages in Ratatotok.

LMPP:
Including Buyat Pantai Village?

WT:
Including Buyat Pantai Village, yes.

LMPP:
So when the statement was given the community also witnessed it, including Buyat Pantai community.

WT:
Yes.

LMPP:
You said that it was documented. You mean documented in what form?

WT:
As I recall, there was video documentation of the official visit by the Minister at that time.

LMPP:
Oh, so it means what was said is not just in your memory, but there’s also a documentation in the form of a video.

WT:
Exactly.

LMPP:
Suppose if the Panel of Judges ordered to show the documentation are you ready to do it now?

WT:
I can, Sir.

LMPP:
Yeah, so Your Honors, there is a documentation of what was just said. We leave it up to the Honorable Panel of Judges. Would you like to allow this Expert Witness to show the video perhaps, so we can check if his memory is accurate or not? How long is it?

WT:
Perhaps there’s the one 30 minutes long maybe?

LMPP:
No, a shorter one than that, the 4-minute one?

WT:
Yes, perhaps.

J III:
Is this only to see if his memory is accurate or not? We show something to see if his memory is accurate or not or if it’s slipped, his memory… I think, well, let’s just do that thing if there are documents or even newsclips from the papers or whatever, just submit it as whatisit. I think if we, howd’ya say, moreover this is gonna take time if we look at this movie… what’s important here actually is the conclusion from, whatwasit, the visit of the Minister of Mining and Energy Susilo Bambang Yudhoyono, be it in a dossier of examination and so on and so forth. I think that would be far more relevant rather than watching… because this issue, I think, there’s no disputing that Susilo Bambang Yudhoyono who was the Mining Minister at that time had visited PT NMR. I think that’s how it is, yes? If we were to watch that movie we’d be like watching, whatever, y’know. That’s what the Panel thinks.

LMPP: 
Yes, of course we’ll leave it up to the Honorable Panel. But as far as the duration, it is only one minute, or four minutes at most.

J III: 
And the Witness has been sworn in, yes?

LMPP:
Yes.

J III:
I think from the Prosecutor’s side too there’s no disputing that the Mining Minister then… do you doubt that the Mining Minister at that time, Susilo Bambang Yudhoyono… ?

LMPP:
And the statements… including the statements Your Honor, that fish hasn’t disappeared there, that the water was good…

J III:
Hahaha.

PP2:
Honorable Mister Presiding Judge, if we may suggest, just like when the Public Prosecutors presented their witnesses, if it is later considered as supporting evidence it should be submitted together with the letter evidence and others, aside from this Witness’ or Expert’s testimony, because this Expert has clearly stated that the Mining Minister was present at that time. As for the video, perhaps it could be submitted later when the evidence from the Legal Counsel is submitted. Thank you. 

J III:
Here’s the deal. The Judges here have to be fair, and it’s quite difficult here, yes, because in previous hearings too we have already started with videos, yes? But let’s just do this, let’s just take the middle road. If it won’t take too much time, and just the main points, I mean so that it won’t drag on needlessly, beginning from his welcome there until perhaps he… until whatever… yes, so I mean just the main points of what he said, the result of… If that is… it is about that, I think it would only take a few minutes. But let us not watch something for thirty minutes here, yes… so just take the important parts, the important parts, the main points of, what, the conclusion of the Mining Minister when he visited there, okay? So if just those parts, I think the Panel would not object to that, and if it doesn’t take too much time.

LMPP:
Thank you, Your Honor. So at most it will only take four minutes, and those are only the important parts.

J III:
Yes, take… cut it to important parts, more or less what SBY said at that time…

[Showing the video of SBY’s visit as the Minister of Mining and Energy]

J III:
You can’t face the Judges sideways, yes, face this way Mister. I see this court is just like a coffee shop, yeah? Keep sitting there, yes, just turn your head that way. 

 [Showing the video of SBY’s visit as the Minister of Mining and Energy]

J III:
Finished, yes. We’re finished.

LMPP:
So thank you, Your Honor. But perhaps there’s one question, maybe. The fish that Mister Susilo Bambang Yudhoyono held in his hands, that fish was from whom?

WT:
There were our fishermen, fishermen from the local community, to my knowledge, it was the community at Buyat Pantai hamlet that caught the fish. They were around there and were asked to approach the Minister, and then several fish that were caught in the area were given.

LMPP:
Do you remember… know the name [of the fisherman]?

WT:
Sorry I can’t, can’t recall.

HKIII:
What year was that?

LMPP:
In 2000.

WT:
Early 2000.

J III:
When did this controversy begin?

LMPP:
The controversy, according to the indictment, in 1999, right Mister Prosecutors, yes? According to the indictment it began in 1999, the tempus delicti?

J III:
So the visit there by the Minister of Mining at that time was after the controversy you mean?

LMPP:
Yes, there was already the controversy.

J III:
Alright then, just continue with your questions.

LMPP:
Oh, so you don’t know from whom the fish was, but it was a fisherman from Buyat Pantai village?

WT:
Yes Sir.

LMPP:
Thank you, Your Honor, from me.

J III:
Finished, yes? Is there more from other Legal Counsels? Enough?

PS:
Your Honor, we will continue the questioning with Your Honors’ permission. Expert, you said you have worked since… at the Mining Department in North Sulawesi since 1979 and again in 1999 until 2001 as the Head of [Mining] Services [sic], if I didn’t hear it wrong, like that?

WT:
As the Head of the Regional Office.

PS:
As the Head of the Regional Office, yeah, the Head of the Regional Office. From the historical point of view or your knowledge as the Head of the Regional Office, or as the Mining Inspector position held by the Head of the Regional Office, what was Buyat Bay allotted for from the perspective of the Regional Mining Office? Could you explain?

WT:
Yes, thank you. Like we have related earlier that we have been assigned to North Sulawesi since 1979, the first period, until 1990. We’ve been aware that the area around Ratatotok, what it was popularly known as at that time, was an area known as a mining area in North Sulawesi. And why so? Because during Dutch times long ago in year 1800 something a mining company had operated there, a gold mine. We can still find signs, remnants of that mining operation fom the tunnels and then also the pipes or iron used during that operation. And then our community there also on a continuous basis, although the number always varies, continue to pan [for gold] in Ratatotok River there. That is why we as the officers within the Regional Office of the [Department] of Mining at that time would often conduct visits to that area until we learned that actually that area came about as a result of Dutch-era mining at that time. So we came to think that actually PT NMR there is a second generation mine, after the first generation mine in Dutch times. So about one hundred years later PT NMR appeared. Actually from the mining point of view that is a very common thing to occur. There are several types of gold deposits. During Dutch times it was the rich deposits that were taken, but with the developments in technology, the not-so-rich ones of different types too could be mined. Therefore that region has been a mining region from the top, down to the area of waste disposal.

J III:
No. Actually Buyat Bay there, yes… so not the land area, yes, I think… do you know the allotment? I think that is assigned through a Provincial Regulation, spatial planning of North Sulawesi actually. But do you know about Buyat Bay? So not the land area. If it’s the land area it could be that indeed from the Dutch times there has already been gold mining there indeed. But I mean Buyat Bay, is it now… if we look at in general terms there is allotment for tourism, allotment for fisheries, allotment for all kinds of things… those are the only ones I know of, yes, it’s always that. Do you know what Buyat Bay is allotted for actually? So not the land. The land we already know its history. There used to be Dutch mining there, yes? Let’s see, do you know that?

WT:
Yes, yes.

J III:
I think that’s what the question was from the Counsel, yes?

PS:
Yes, correct.

J III:
So not on land, [they] mean Buyat Bay, to your knowledge, do you know what Buyat Bay is allotted for?

WT:
Thank you, Your Honor. We would try to understand the condition of the environment there, the presence of our people there that is not separate from mining activities from the times past until present day. So we are of the opinion that, however it is, the surrounding areas are areas that are allowed to support natural resource activity, mineral mining resource activities in that area. That is my opinion, Sir. I do not know exactly if in our Regional Regulation on spatial planning, in North Sulawesi, it explicitly says that the waters around Buyat Bay or Totok Bay as mining areas, but I would like to explain once again that Buyat Bay is part of a project area of PT NMR.

PS:
Very well. Witness, if you don’t know, have not seen the allotment according to law in the Regional Regulation about the allotment of Buyat Bay, but I heard you from early on explain about the permits obtained by PT NMR, including the one for the construction of installing the pipe into Buyat sea. In it there’s also AMDAL which states that tailings waste disposal into Buyat Sea… the letter of KLH Minister No.1456/2001 states that it allows PT NMR to dispose of tailings into Buyat Sea. From the point of view of documents I just mentioned, you as the Head of the Regional Office at that time, from the point of view of the Regional Office of Mining, what is the allotment of Buyat Bay based on the documents I just mentioned?

WT:
Buyat Bay has been allowed as the site for disposal of waste from PT NMR. It also says so in the AMDAL.

PS:
Very well. So can we say that it is part of the Work Contract area?

WT:
To my recollection, the precise borders according to the Work Contract during the production stage did not include the end of the pipe. But in the Work Contract there is also a term referring to the project area, where it includes areas outside of the Work Contract where the production facilities were built. So Buyat Bay, where the pipe and the disposal is placed, is included in the project area as mentioned in the contract.

PS:
Yes, to be exact in Article 1 item 21 of the Work Contract. Thank you, because you still remember what the Work Contract says and so forth. We continue. Did you, as the Head of the Regional Office, receive periodic RKL/RPL reports from PT NMR?

WT:
Yes, exactly. I received copies of RKL/RPL reports from the company.

PS:
You, as an expert with a Bachelor’s Degree in mining technology, was [there anything in] the RKL/RPL report reported by PT NMR that read as an indication that an environmental damage in Buyat Sea or around the mine had taken place?

WT:
In that report there was no indication that said that pollution had taken place in that area.

PS:
My question was about if it had happened… Expert, by reading that RKL/RPL report, did you see that there was the potential that an environmental damage may occur in the future from reading the RKL/RPL?

WT:
From my knowledge, understanding and experience, I have drawn the conclusion from the onset that there will be no pollution in PT NMR’s work area.

PS:
Very well. Witness, have you ever heard of complaints from the community around Buyat Bay that there was dead fish or fish that floated and anything similar that allegedly was a result of pollution by PT NMR? Have you heard about that when you worked here?

WT:
Yes, exactly. So when I was assigned in North Sulawesi in 1999, the first time the issue came out about the crimes of PT NMR was that there has been pollution to the environment. As the Head of the Regional Office at that time, our first agenda was to study and delve into this problem. And then in order to gain the depth and the breadth of the knowledge we conducted visits to the location, to around the location together with a number of Mining Inspection staff. At that time we intentionally spent the night at the village around the area, at simple accomodations there, with the aim to find out more widely what was the understanding, what was the response of our community in the villages in Ratatotok. And we also conducted visits to our community in Buyat Pantai hamlet at that time. Our conclusion was that the community in Ratatotok, consisting of several villages actually felt… did not feel that there was pollution. However, for the community that we met in Buyat Pantai village, the communicated the issues as mentioned earlier. And then we also tried to communicate with our institution there, the police…
PS:
What institution was it?

WT:
Pardon, Sir?

PS:
What was the name of the institution?

WT:
The police, to get information from their side. We got information about the fish deaths, that it was possibly due to acts by the fishermen who used, they said, bombs causing a lot of fish to die and float. That’s what it was more or less, Sir, the information that we received, that we gathered at that time.

PS:
Very well. Have you read PT NMR’s AMDAL?

[Witness’ response missing from the transcript]

PS:
… that was a check or an examination if the AMDAL had… or the operational activity has had impacts in the environment or not? Is that correct to your knowledge?

WT:
Yes, correct.

PS:
Correct. You received RKL/RPL and of course that is an inherent part of AMDAL. My question, Expert, how would you judge the compliance of PT NMR to AMDAL requirements? Did they meet, comply or did they ignore all or a part of it? What was your assessment as the Head of the Regional Office?

WT:
We judged that this company, PT NMR, has complied with all the regulatory requirements in the environmental field.

PS:
Good. I see… try to ask about the part… about your views from the mining regulatory standpoint. In Article 16 of the Work Contract it is said that for all plans proposed and reports submitted by PT NMR, the government or its institutions must respond or state its objections in, at most, 90 days, otherwise the government or the institution will be considered to have approved and considered the proposal suitable. In the provisions of article 20 of Government Regulation 27 of 1999, it says that the authorized institution must respond to the RKL/RPL at most [within] 75 days, otherwise the RKL/RPL and these plans would be considered environmentally feasible. In your opinion were these provisions met? Were these provisions binding?

WT:
Yeah, so the company have regularly reported its RKL/RPL, and then also, the evaluation is conducted by the Head of PIK in Jakarta.

PS:
Good. Were you ever aware of any [government] agency on the Regional Office level, or ESDM [Energy and Mineral Resources] institution at the central level or from the Governor or the regional government or KLH institution or even from the Presidential Office that received the RKL/RPL which stated a refusal or non-acceptance or stated that the RKL report was not environmentally feasible? Was there anything such?

WT:
Never.

PS:
If within three month’s time, as stipulated in the regulation I just quoted, there was no response, [according to] the Work Contract, no response, what could be interpreted from such a government’s response towards the RKL/RPL?

WT:
The government always responds according to applicable regulations. There is always communication between the company and… um, between the government and the company.

PS:
Good. If, like you said earlier, you heard of complaints and then you went down to Buyat and checked, including checking the dead fish, what happens if, for instance, you concluded that there is suspicion of pollution or there is no suspicion… if there is suspicion what would you do?

WT:
I would certainly delve into the potential factors for pollution so we could get the actual truth. 

PS:
Alright. Was there any correlation between the complaints from people, that you had to go to Buyat, was there any correlation with the Integrated Team mentioned earlier formed by the Vice Governor?

WT:
Yes, of course. So the issue about pollution had been developing even before I was reassigned to North Sulawesi, and personally I have made efforts to understand as deeply as possible the issues that developed, until we, uh… I with the North Sulawesi Provincial Government took the initiative to form an Integrated Team hoping that all parties concerned would accept the results and could gradually settle all issues that arose.

PS:
Alright, so there was correlation, yes? You explained earlier when asked by the Legal Counsel that samples were taken and then sent to two laboratories and so forth. How do you know that? Do you personally know that there was that action of taking samples to the laboratory, and how did the team originate, do you know that? Do you know everything personally, or you know part of it personally and for other parts you obtained the information from other people?

WT:
Well, Sir, I was not part of the Integrated Team, but from our office I assigned one of our staff, his name was Dr. AR Ginting, who has expertise in analytical chemistry. He was part of the team from our office in the Integrated Team. We received both oral and written reports from him.

PS:
Alright. But what do you know about the forming of this team? Were you involved in forming this team or what?

WT:
Well, of course institutionally I would represent our agency in meetings to form the team until the Decree of the Vice Governor was issued at the end of 1999.

PS:
Alright. Was it reported by Mister AR Ginting that the sample was, like you said, taken and delivered? Was there anyone from your institution who handled this sample all the way to the laboratory and how was it done?

WT:
Yeah. So this team is a unit, they have created a sampling protocol, and then a laboratory protocol. So it was this team that was responsible beginning from the sample taking until the delivery to the laboratory agreed by the team.

PS:
You mean this team took the samples itself to the laboratory? Like that?

WT:
Yes, exactly.

PS:
Why is it that this team has to take the samples itself all the way to the laboratory? Is there no trust from this team or was it such a strong issue that it required validation or validity of the sampling? What happened back then?

WT:
Of course the idea was to preserve the accuracy of all information gathered and what was to be produced by that team in order to eliminate all gaps that would make it possible to question again the results of the team in the future. So the efforts taken were as stringent as possible, as best as possible, as meticulous as possible. More or less like that, Sir. 

PS:
Alright. So the team that took care [of the samples] involved representatives from various institutions too?

WT:
Exactly. All team members who were involvede by that Decree took part in carrying out those tasks.

PS:
Were there representatives from NGOs in the team former by the Vice Governor? 

WT:
There was, as I recall, from WALHI North Sulawesi, among others, who took part in that team.

PS:
WALHI North Sulawesi took part in that team. Do you remember the name of the person?

WT:
I can’t recall. Sorry.


PS:
Fine.

WT:
Yes.

PS:
We… I will try to ask another matter involving RKL/RPL report. What made the issue of a spike… A spike, if translated according to the explanation, is a fluctuation of monitoring results from PT NMR tailings conducted by the laboratory, a third party, Indoassay. The results were reported every month, you said it earlier, every three months. My question now, as Expert, do have the knowledge about the mining process at PT NMR?

WT:
Yes, exactly.

PS:
If that’s true… you have received the RKL/RPL from PT NMR and in it there was a spike. My question, is this spike a daily event or a monthly average event?

WT:
To my recollection, in the report submitted, sometimes we do see numbers there that are higher than the allowed only on certain days, not in the context that it occurs every month. So if an average is taken every month, for as long as I was assigned there, those numbers were still below the allowable numbers, below the standard limit. More or less like that.

PS:
Alright. So the spike according to you is a daily event. If a monthly average is taken nothing exceeded the quality standard provisions. Would it be correct if I say it like that? 

WT:
Yes.

PS:
Correct, yes?

WT:
Yes.

PP1:
Interruption, Your Honors. I think the question should not lead like that, in our opinion and according to what we just heard it seems that the Legal Counsel is leading the Witness.

J III:
Here’s what I think, yeah, it’s true as I see it. I analyze, the questions are often… try to change it, do not lead like that, yes? So just rephrase it as a question, yes?

PS:
Alright. Is the spike daily or monthly?

WT:
What happened was daily.

PS:
If a monthly average is taken would that exceed the prscribed limit?

WT:
Not so, on average, every month while I was assigned here, what happened was that every month it was below the allowable limit.

PS:
Did the RKL/RPL reports… PT NMR reported in the RKL/RPL taking the monthly average?

WT:
Would you repeat.

PS:
Did the RKL/RPL compiled by PT NMR and reported, the copies sent to you, use a monthly average or daily average?

WT:
Monthly average.

PS:
Is that monthly average something that is common and practiced at the ESDM Department?

WT:
Exactly.

PS:
Do other companies, such as PT Freeport, PT Kelian Equatorial Mining and other mining companies… I will mention here, Freeport, we have… uh, their original monthly RKL/RPL reports. I will read it here, but it would be better if you have a look at it first, maybe you have not seen this document. Another one is PT Arutmin Indonesia Tambang Senakin. These three companies, two are gold mining, one is tin, uh… coal mining that produce tailings, they report the monthly average. My question, once again, how should RKL be compiled from the perspective of ESDM or the Regional Office? Is it the monthly average or the daily average that is used?

WT:
In the context of RKL/RPL, actually, it says there that a company is required to report quarterly.

PS:
Yes.

WT:
And then in that report, a monthly average should be sufficient actually.

PS:
Very well.

WT:
As a matter for our evaluation about the conditions present in the area.

PS:
Earlier you have touched on tailings not being B3. Your opinion that tailings are not B3, is it from your own knowledge of tailings or from reading reports of experts that you assigned to the Integrated Team formed by the Vice Governor?

WT:
Yeah, so besides my own understanding from experience, also from reading various sources, but the most accurate is the report by the  Research Team or the Integrated Team. It says clearly in there that the tailings waste placed in Buyat is not categorized as B3 waste because the toxic elements contained in there are below the allowable limits.

PS:
Alright. Should I ask about another field? I have asked earlier about spikes. In terms of mining technology, what are the possible causes for these spikes in mining reports?

WT:
Well, in nature nothing is homogeneous.

PS:
There’s no what?

WT:
Nothing is homogeneous.

PS:
Nothing homogeneous, meaning?

WT:
Meaning that nature varies greatly. From one point to another it always varies, so the possibility remains that in a mining location certain elements would suddenly appear in higher concentration than the average in that area. So now if that thing happens during processing often times the rise in the levels of that element cannot be avoided in the processing and the tailings produced would more or less follow that.

PS:
So that is something that cannot be avoided. That’s what you’re saying, right?

WT:
Yes.

PS:
Is this also the case in other gold mines that you know of? Or do these heterogeneous elements affect other mines? 

J III:
Before going there, let me ask you if you have also conducted or acted as Inspector or conducted inspections on other mines outside of PT NMR? Have you? Do you have other experiences?

WT:
Oh yes. So let me explain, Your Honor, that before I was reassigned in 1999 to North Sulawesi, I was the Head of the Regional Office for Mining in Maluku where we also conducted inspections on the gold mine of PT Prima Lirang Mining on Wetar Island north of Timor.

J III:
Please continue.

PS:
Alright. Regarding the fact that there was a spike… in the Work Contract PT NMR was required to use the best technology for the environment available at that time. My question, as an Expert and as a Mining Inspector and as the Head of the Regional Office, what you witnessed and to your knowledge, has PT NMR used the best technology available at that time?

WT:
Yes, we understand and are convinced that PT NMR has taken efforts and brought the best mining and processing technology, that was available, that was practiced in the mining sector at that time.

PS:
Does that also include the technology… including that detoxification technology? Was that among the latest technology at that time?

WT:
Yes, exactly. The detoxification efforts done by the company has also used the latest available technology.

PS:
So, PT NMR has used the latest technology at that time. Thank you, Your Honor. That would be it for our questions.

J III:
Finished, yes?

MK:
There’s still one question. One or two questions.

J III:
Honestly? Because this one has taken a good amount of time.

MK:
Thank you. Witness, as the Mining Inspector as well as the Head of the Regional Office… who is actually the partner of the Mining Inspector?

WT:
Yes, so our partner in the company is the Kepala Teknik Tambang [Resident Manager]. This Kepala Teknik Tambang is approved or appointed through a decree from the Chief Mining Inspector from Jakarta. He, Kepala Teknik Tambang, is responsible to carry out tasks in the field in order to prevent or anticipate possible environmental problems from occurring.

MK:
So the Mining Inspector’s partner in the company is the Kepala Teknik Tambang, not the President Director?

WT:
Yes, Kepala Teknik Tambang.

MK:
Alright, thank you Your Honors.

J III:
Is there… before I turn the questioning over to the Public Prosecutors there’s something I’d like to ask. You said that in conducting environmental monitoring, yes… is there coordination between [the Department of] Mining with the KLH?

WT:
Your Honor, at our level, in the region, there is no coordination between us and the KLH.

J III:
So you work on your own. So the Department of Mining, like you said, also monitors the environment.  I mean why not coordinate this with KLH?

WT:
In the regional level, Sir, we don’t have coordination with KLH.

J III:
I see. So you work separately, yes?

WT:
Yes.

J III:
Okay. We invite the Public Prosecutors.

PP1:
Thank You, Honorable Panel of Judges, for giving permission to ask questions. Witness, as well as Expert, you have said that there were Mining Inspectors assigned to PT NMR when you were the Head of the Regional Office, including also from the North Sulawesi Regional Office of Mining. You said that. When the Mining Inspector conducted inspections on the mining company, in this case PT NMR, was the result of that inspection submitted to the Head of the Regional Office?

WT:
The results would of course be reported to us both orally and in writing.

PP1:
Orally and in writing.

WT:
Yes.

PP1:
If there are findings what would be the actions taken by the Mining Inspector on the mining company in question?

WT:
We’d tell that the results of this inspection visit would be entered into the Mine Book.

PP1:
Mine Book.

WT:
Yes, and then if necessary the Chief Mining Inspector will send a warning letter to the company.

PP1:
Were there any findings that were found in the mining operations that was done by, uh… findings that were done, uh… found by Mining Inspectors when you were the Head of the Regional Office at that time?

WT:
Yes, there were various findings that were written in the Mine Book, but in general those were in the context of providing guidance to the company so that they continue to maintain the conditions, and even here and there we would remind them if possible to improve it.

PP1:
Was there ever a finding from which it could be concluded that it had violated certain regulations?

WT:
Never.

PP1:
Never?

WT:
Right.

PP1:
You were the Head of the Regional Office in year… until what month, or, uh… what year… nineteen?

WT:
I was the Head of the Regional Office around September 1999 – March 2001.

PP1:
Oh, March, until March 2001. During that time you never saw any findings?

WT:
Correct.

PP1:
You, as the Expert… Mining Inspector… an Expert, yes?

WT:
A mining expert.

PP1:
Yes, a mining expert?

WT:
Yes.

PP1:
But in your aswer earlier you also said that you were qualified in mining inspection. So the Legal Counsel’s questions said that, right, even though you did not explain that you had a certificate in… do you have the certificate in the special education about being a Mining Inspector?

WT:
Let me explain, Mister Prosecutor, that before I took office as the Head of the Regional Office, I have been a Mining Inspector, so therefore…

PP1:
So you’re based on experience, yes?

WT:
Yes.

PP1:
Well, it’s true that expertise is not only based on education but also on experience. I wanna show here one inspection book…

WT:
Yes.

PP1:
Here we have a Mine Book, yes?

WT:
Yes.

PP1:
Do I need to read it… or I will submit this later. “… to conduct regular sampling in tank TK 4 (CN, As and Hg), and TK 33 (Ks [sic]) so as to avoid incidents of CN content or As or Hg exceeding the quality standards in TK 33.” In your interpretation as the Mining Inspector Expert, what do those words mean?

WT:
Thank you, Mister Prosecutor. As I explained earlier that the material in the mine is not homogeneous. That in it there’s the possibility that certain elements could exceed the average. When this condition happens it’s not impossible that those elements would appear in tailings waste more than in other days.

PP1:
Other days?

WT:
Yes.

PP1:
In your opinion, is that common or out of the ordinary?

WT:
Naturally, it’s common.

PP1:
Common. So it is not a finding?

WT:
It is a common matter. That is why [we] continually remind them not to let the guard down so that those things can be anticipated. 

PP1:
Suppose if that is common… you said that it is common and not a finding, not a problem? 

WT:
That could become a problem if not handled well.

PP1:
Hold on, let me ask you. Are the things entered into the Mine Book common things or only those out of the ordinary?

WT:
Ordinary matters.

PP1:
Ordinary matters?

WT:
Yes.

PP1:
The ones out of the ordinary are not included in the Mine Book? Could…

WT:
If there are things out of the ordinary, they’d certainly be written…

PP1:
The ones out of the ordinary would certainly be put. I’m asking, it says here… you said that the extraordinary are the ones put in the Mine Book. So is it considered extraordinary what I just read there or just ordinary?

WT:
Just ordinary stuff. Let me tell you, Sir, if I may, that in our monitoring activity there’s the element of guidance there. Yes, so not…

PP1:
Expert, it’s like this, let me ask you first. You have given the answer that what is written in the Mine Book are extraordinary things, not ordinary…

PS:
We protest, Your Honor, objection. Our questions have covered that, that what is found in the field is noted in the Mine Book. That has been asked. Whether it is extraordinary or non-ordinary, it has been answered that it’s ordinary things. Do not twist it into becoming extraordinary stuff.

J III:
Here’s what we’ll do, let’s take the middle road. What was just read there, is it preventive or repressive in nature?

WT:
It is more preventive in nature.

J III:
Enough.

PP1:
Alright. So I ask, did those findings violate or did not violate regulations?

WT:
[They] did no violate the regulations.

PP1:
Didn’t violate. Exceed… did they exceed the quality standards… exceed the regulatinos or did not exceed the regulations?

WT:
So Your Honor, we, uh… I have reported that it is those monthly reports that become our reference in evaluating what happens there… that daily, in one day, say, so many days in one month there were things that have exceeded… that is very common considering, like I said earlier, that is the natural situation.

PP1:
Naturally, so that means it is not a problem. Naturally, you say, is not a problem?

WT:
Right.

PP1:
Yeah, fine. What is the importance of this being put in the Mine Book?

WT:
Well, that’s what we mean by us anticipating. We guide the company so it anticipates various things in their environment.

PP1:
Yeah, so does that mean that the standard was ever exceeded or never?

WT:
Speaking of...

PS:
Has been asked, Your Honor.

J III:
Actually like this. If we listen to it carefully, actually, sometimes we… the fact that on the daily readings it has exceeded the environemental standards… going back to my question somewhere in the middle actually, if it was a preventive [measure] or a repressive [measure], actually if we interpret my question we should all have understood what the question meant. And then the second I ask that if the answer is like that, there should not be any forcing. If that is his knowledge then that’s it. Now we’re examining someone to his knowledge, so we cannot force him to say what we want. Please. 

PP1:
Thank you, thank you, Your Honor, but the issue that’s…

LMPP:
Your Honor, may I, perhaps so it’s not misleading, I would like to remind… so the Mine Book quoted was the one from 22 April 2002….

PP1:
Yes.

LMPP:
Point 4, if I’m not mistaken, is that right, Mister Prosecutor?

PP1:
Correct, correct.

LMPP:
Good. And it has been mentioned earlier that he was the Head of the Regional Office until March. This one is after…

PP1:
True, but I’m asking this according to his expertise regarding the interpretation of the results inside, noted in this Mine Book.

J III:
Yeah, so if asked about interpretation he has answered the interpretation as such. Finished then…

LMPP:
And the second… it has not been completely read out, what’s in those notes, among others what was spoken about in the tank… may I read it completely? It was not read completely by the Prosecutor.

PP1:
Yes.

LMPP:
Number four there… to conduct regular sampling in tanks TK-14 (CN, WAD and Hg) and tank TK-13 (As) so as to avoid… so as to avoid the occurrence of… based… uh, the occurrence of CN or As or Hg exceeding the standard quality in tank TK-33… Like that, so this is in the tank and to avoid… so this is preventive.

J III:
Already then. Here’s what I think. It was good already what was said by the…

[Recording stops]

J III:
… he was no longer serving here, right? So if I wrote the report then ask someone else to interpret what my report meant, for example, right, that could later cause, right, cause an error. Moreover if asked his opinion, well, that was his opinion, so how else could it be? But in my opinion, the person most competent to interpret what the report meant in the Mine Book was the person who wrote the report. I think that’s how it is, so let us not debate this any longer, much less telling other people to read other’s report, what his opinion is, yes?

PP1:
Fine, thank you. Therefore, what the Expert explained earlier about the integrated report conducted by other people perhaps would not have any significance in this court, because it was conducted by other people. And then regarding AMDAL, conducted by other people, not the Expert and the Witness, that would mean, in our opinion, that the Witness’ opinion will not be quoted by the Panel of Judges.

MK:
Objection, Your Honors, because the results of the Independent Team… they were representatives of the agency.

J III:
That...

PP1:
But he did not do the research.

J III:
Actually like this, no need to respond to what the Prosecutors think. Let’s take it in, that is just his opinion. He may interpret it and you may interpret differently. Let’s just give it to him, his opinion, no need to debate what the Prosecutors interpret. Same goes for what the Legal Counsel interprets, no need to respond to that. Each of you could do it later, Prosecutors in the charges and the Legal Counsel in the defense. This is a matter of interpretation here, why do we need to debate the interpretation, each own’s thoughts, knowledge, whatever. Each is entitled to have different opinions. We cannot force people’s interpretation to be the same, yes? I think that’s how it is, yes? 

PP1:
Alright. Thank you, Your Honor. I will continue then. Expert, as well as Witness, earlier you also said that PT NMR’s activities that you knew of at that time already had permits, both during exploration or explotation. So now my question is, what were the permits during exploration? Does the Expert know, or the Witness know, what were the permits at that time? For example, more specifically, what were the permits?

WT:
Actually, the permit that existed, Mister Prosecutor, was a permit for exploration, and an exploration certainly includes a number of activities.

PP1:
Yes, that.

WT:
Let’s say the activity to build ditches, drill wells, and then geophysical activity, right? That’s more or less it, Sir, so… but there doesn’t have to be permits that are very very specific for many kinds of items.

PP1:
Correct. So only, say, there were permits to conduct exploration.

WT
Exploration.

PP1:
And then exploitation includes what sort of activities?

WT:
Exploitation… so in order to get to the exploitation stage they must obtain approval for the vision and mission study and approval or permit for AMDAL.
PP1:
I see. Alright.

WT:
And then they get into construction. After the construction is finished only then they get to production or exploitation stage.

PP1:
Good. Witness, you read, I read here, yes? Article 20, passage 1 of Law No.23 of 1997, which states as follows, about environmental management, “without a permit approval no person shall enter… uh, dipose of waste into the environment.” I guess you’re not an environmental expert, yes, so I cannot ask you about the environment. Perhaps you cannot answer, yes, even though you know but this is not your competency. It says there that there must be a permit. AMDAL is governed differently in the regulation. I ask you, have you even seen a specific permit about… that PT NMR may conduct STP activity?

WT:
When PT NMR began its activities in 1996, the production activities, Sir, yes… prior to that they have secured the AMDAL approval in which, in the AMDAL, all activities that will be conducted have been discussed as well as the potential impacts that could occur. It is after that that the permit approval for the Environmental Impact Analysis [AMDAL] is issued.

PP1:
Yes, that is AMDAL approval. What I mean here is a permit such as stipulated in article 20 passage 1 of the Environmental Law No.23/1997. Have you ever seen, Sir? Have you or have you not seen a specific permit like that.

WT:
To my knowledge there wasn’t any.

PP1:
So never seen, yes? Good. Thank you, Your Honor. To be continued by our colleagues.

PP2:
Alright. Thank you for the opportunity given. Witness or Expert, I will first of all ask you about your tasks and responsibilities, your tasks and responsibilities as the Head of the Regional Office for Mining and Energy. What were they, certainly in relation to mining companies in this case?

WT:
Mister Prosecutor, I will explain that I, as the Head of the Regional Office of the Department of Mining and Energy, as I explained earlier that we are also, um… that inherent to my position, I am also the Chief Regional Mining Inspector. Therefore I was also tasked with coordinating a number of additional inspection at our office to continue providing guidance and monitoring activities on mining companies so that those companies comply with regulations of law that apply in mining sector.

PP2:
Good. Earlier in the beginning you also said that in your office you never conducted crosschecks of the reports submitted by PT NMR in RKL/RPL report. Is that correct?

WT:
Could you repeat, Sir?

PP2:
From your Regional Office you never conducted crosschecks or studied the RKL/RPL submitted by PT NMR. Is that correct?

WT:
Well, so we carry out an evaluation of the data that is indeed submitted by the company.

PP2:
Alright. What I would like to ask next is what sort of reports were compiled by the company, in this case PT NMR, [and submitted] to you as the Head of the Regional Office? What sort of reports? 

WT:
Those concerning the environment, of course RKL/RPL, quarterly.

PP2:
Yes.

WT:
And then where were also other reports concerning work safety as well as those concerning production.

PP2:
To your recollection when you were the Head of the Regional Office of Mining and Energy in North Sulawesi, has PT NMR ever reported work accidents or obstacles in the production process or failure in production process? Have they?

WT:
We very often receive reports about occupational accidents, secondly [sic], if there are accidents in the field. However reports about problems in the implementation of their activities in terms of production, we never get reports such as those.

PP2:
Or about failures in the production precess, has that ever been reported to you?

WT:
Well, there was never such reports.

PP2:
Never. Was there a report about a leak, to your knowledge, an official report made by PT NMR?

WT:
Never during the work period.

PP2:
Never. Alright. And then in your position to which Mining Inspector is inherent, yeah, have you conducted inspections of PT NMR’s mine? Have you personally conducted inspections of PT NMR mine when you were the Head of the Regional Office of Mining and Energy?

WT:
Inspection is always performed by our staff at the office. 

PP2:
By your staff, huh? So while you were the Head of the Regional Office you never conducted mine inspections?

WT:
Personally?

PP2:
Yes, personally. So that means you never written anything in PT NMR’s Mine Book?

WT:
Correct.

PP2:
Correct. Good, and then in your capacity, when PT NMR was in operation what activities did you do personally? Activities that, in this case, relate to your tasks and functions in providing guidance, monitoring, that you conducted personally on your own… what sort of activities?

WT:
Like I related early on in this opportunity to the Panel of Judges that, as soon as I was reassigned again to North Sulawesi, our most important agenda was how to delve into the environmental issue that had existed before I took office in late 1999.

PP2:
Yes, you have explained that in broad terms.

WT:
Yes.

PP2:
And as well you have explained that a team was then formed, you headed that team, but in this case indirectly?

WT:
Yes.

PP2:
What I would like to ask, besides that team, what was it concretely that you did personally with in relation to the company in terms of your functions or tasks and responsibility to guide, monitor the company? 

WT:
That includes what I mentioned earlier in terms of community development, the community development plans that had to be coordinated with various parties, especially with the Provincial Government… that, Sir, is what I can recall at that time.

PP2:
Well, alright… um, and then you also spoke about the technology used by PT NMR. You dared to conclude that it was the best technology at that time. On the other hand you also explained that there are natural factors that possibly could not prevent the elements that later caused spikes. With these two conclusions do you still consider that PT NMR uses the best technology considering the occurrence of that spike?

WT:
Yes, correct, Sir. To this day I am still convinced and consider that the technology implemented by the company was the best, that is available, that we have.

PP2:
Is it not your opinion… Do you think it would not be dangerous that one day in the future there will be spikes in the contents of certain elements due to, like you said, nature that is not homogeneous? Wouldn’t there be consequences in the future or at that time?

WT:
So Mister Judge…

PP2:
It’s Mister Prosecutor, okay?

WT:
Mister Prosecutor, yes, I apologize. I would also like to say that the environment also has a carrying capacity that enables it, in itself, in its own system, to have the ability to neutralize foreign objects. So with that assumption and with data from PT NMR, yeah, I can conclude that those occurences still fall within the concept of our efforts… still meets [the goal] of preserving the environmnet in that region.

PP2:
How do you know about the environment’s carrying capacity? How do you know that?

J III:
See… I have said it several times. If you ask for an opinion and then this person gives an opinion that is outside of the competence, why do you have to force your will? So I mean, if we ask for an opinion, yeah, that was [in response] to the question, right?

PP2:
Well, sorry Honorable Presiding Judge, however an opinion must always be…

J III:
Yeah, I mean, don’t let your questioning get to the point where he agrees with your opinion. We’ve heard protests earlier, right? Don’t make it seem like from that side is asking or intending to lead the Witness as if his testimony concurs with the intention of the questioner, no? But on the other hand let’s not do such things. So let’s correct that, so that when we ask for an opinion, an opinion is what we get… such was his opinion. Okay?

PP2:
Apologies, Honorable Presiding Judge, because no matter what, this Witness or Expert was presented to this court as a Witness, as an Expert.

J III:
Yeah, I know that, he was also sworn in as...

PP2:
We’re only asking the reason why he would say that and…

J III:
Well, even if you get his reason you will still pose the question, and in the end we would be going round the circle there until this Witness agrees with your opinion. So I ask let’s not do that. Now let’s just use the reasons to…

PP2:
Yes.

J III:
Yes.

PP2:
What was your reason to state that the environment’s carrying capacity could still take that in?

WT:
Yeah, as it is known that the AMDAL was approved, that the tailings are placed in that area. This has certainly gone through an in-depth, comprehensive evaluation involving various parties, a range of expertise.

PP2:
So you only base this on AMDAL… only based on AMDAL. Fine. I continue my question, yes. There was a question from the Presiding Judge which you have not answered clearly about who is authorized to close a mine in case of violations. Is it the Mining Inspector? Alright, you only answered the Mining Inspector is authorized. Yeah, so can the Mining Inspector in your place, in the North Sulawesi Regional Office, close a mine without having to consult with the Mining Inspector at the center?

WT:
Yes, Sir. So the Mining Inspector assigned, who we officially assign to the field, has that authority. In case there are things found that are considered dangerous, that team, whether it’s one person or several persons, has the authority to temporarily shut down the activity.

PP2:
Temporary closure. For how long can the Mining Inspector impose a temporary closure you just mentioned?

WT:
Of course this problem will be reported to the Chief Mining Inspector who will later evaluate if the mine in question will be permanently closed or will the company be given a time limit to carry out efforts to fix the existing problems. So it depends on the case.

PP2:
Yeah, and then who has the authority to permanently close ?

WT:
That is the authority inherent to the Chief Mining Inspector in Jakarta.

PP2:
In Jakarta. Alright, and then you also explained about community development. Is that something that a mining company commonly does?

WT:
Mister Prosecutor, the way we look at it, Sir, that a mining company always inherently carries a gap with it. Why? Because mining is high technology, the human resource used is also skilled. As such there is always a gap. That is why… actually not just in mining, in enterprises that process natural resources located in hamlets, villages, we always find a gap there. For that reason the Government strives to ask that companies make efforts to reduce this gap between the company and the…

PP2:
Yeah, what I’m asking, is it something that other mining companies normally do?

WT:
Yes, normal.

PP2:
So normal?

WT:
Yes.

PP2:
And do other companies also do such things?

WT:
Yes, correct.

J III:
I think I have asked about rights and obligations. If it is an obligation then it means it’s compulsory, if it is a right it can be optional, yes? That is why I asked it from the beginning, whether community development is an obligation or an option, [and it is] an obligation so it’s a must, okay? 

PP2:
Alright. Witness or Expert, [in answering] the Legal Counsel’s question earlier you said that you have studied the work contract. Is that true?

WT:
Yes, I have, often. I’ve read the articles of the work contract on numerous occassions.

PP2:
In the work contract, in article 23, about the cooperation between parties, in passage 2, let us read it completely, yes? “The company agrees to make plans and carry out all its activities based on this agreement according to the standards and requirements that have been established in this agreement, for the sake of good and progressive development of the mining industry in Indonesia, and will always fully pay regard to the aspirations and the welfare of the people of the Republic of Indonesia and the nation’s development and will cooperate with the Government to promote growth and the development of the socio-economic structure of Indonesia and, with the provisions of this agreement in mind, will comply with all laws and regulations of the Republic of Indonesia.” Do you still remember this provision?

WT:
Yes, yes.

PP2:
Alright. In the developments, after PT NMR conducted the production process, it turns out that in 1999 there’s a Government Regulation, specifically based on Government Regulation No.19/1999, article 18, passage 1, which requires that everyone or every supervisor of an enterprise and or activity that conducts dumping into the sea must obtain a permit from the State Minister of the Environment. Secondly, in the developments, as my colleague read out earlier, in article 20, article 1 of Law No.23/1997 about environmental management, “without a permit, no one is allowed to dump waste into the environment.” Based on the Government Regulation that I just read, that is only a part of the Work Contract, in your opinion, does this Law or Government Regulation have to be carried out by PT NMR, or is it sufficient for PT NMR to only use the AMDAL agreement?

WT:
So Mister Prosecutor, my opinion is that they have fulfulled all regulations according to existing mechanism.

PP2:
Have fulfilled?

WT:
Have fulfilled, yes.

PP2:
What you know that they have carried out, what is this based on, the Government Regulation? 

WT:
Based on existing mechanisms in the AMDAL agreement, we are of the opinion that the company have, yes, have complied with the stipulations, to comply with applicable laws.

PP2:
Yes, so it means it’s based on…

[Recording interrupted]

PP2:
And then, Witness or Expert, earlier you also explained about the great risks if those tailings were placed on land, moreover considering the fact that North Sulawesi is susceptible to eartquakes?

WT:
Yes.

PP2:
What is the great risk, Sir, what did you mean the risk is when you said there’s a great risk if it were placed on land?

WT:
Yeah, so the open space that will become the repository for large amounts of tailings would be very risky to maintain with the condition of the environment that is susceptible to earthquakes.

PP2:
Yeah, so what I want from you is the explanation, what is it that is highly risky, what is it?

WT:
So basically to keep it [fromspreading] the tailings will be placed, say, in receptacles, reservoirs. Of course dams would have to be built, that in case… yeah, to maintain those dams, and then with such large amounts, it could pose great risk. That’s what we mean, Sir.

PP2:
Well, this great risk is posed to what, Sir?

WT:
To our environment.

PP2:
To the environment. So what is the great risk to the environment in relation to these dams, these reservoirs? 

WT:
Well, because the reservoirs will keep a certain material in great amounts. And then should an earthquake happen, as we are very familiar these days with eartquake occurences, yes, including in this region, North Sulawesi, as an earthquake zone, it could cause the material to be spilled, you can say, the material stored there, which of course would endanger the environment around the repository. That is more or less our explanation, Sir.

PP2:
Alright. One more explanation about the risk, Sir. The danger is in the physical form of the tailing, or the elements that are contained in the tailings?

WT:
Physically, the danger is very great.

PP2:
Physically?

WT:
Yes.

PP2:
What about the elements or the material contained in the…

WT:
The contents that are placed there, as we know, that there is detoxification to eliminate or reduce the toxic elements that are potentially dangerous that are placed in that reservoir.

PP2:
Ah yeah, about detoxification. You have indeed explained from the beginnning that it functions to neutralize, first of all, and then the second explanation, to also reduce or eliminate elements that could cause pollution, yes? And the detoxification process carried out by PT NMR, which the Witness or Expert said earlier, uses the best existing technology. Have you personally seen in detail, one by one, the processes in the production process?

WT:
Well, certainly in a number of our visits we also conducted visits to several points along that processing. Yes, thank you.

PP2:
Yes, you have. What I mean, have you seen and also observed the process from the beginnning until the end in detail?

[Recording stops]

WT:
I am not an expert who knows exactly the chemical process or reactions that occur in that tank.

PP2:
So you only [monitor] through physical observations of what you can see, is that correct?

WT:
Yes, Sir. Yes.

PP2:
Yes, alright. Thank you, our colleague will continue with further questions.

PP3:
Thank you for the opportunity. I want to ask just one question. To your knowledge, Witness or Expert, yes, is the AMDAL a product of the Minister of Environment? Is it a product of the Minister of Environment?

WT:
It is a product of the Central AMDAL Commission of the Department of Mining and Energy, but if I may explain further that the Commission…

PP3:
I’m only asking if it’s a product or not a product of the Minister of Environment.

WT:
Not a product of…

PP3:
Oh, so it’s not?

WT:
Right.

PP3:
Because I would like to compile [sic, compare] it with the Law which was quoted earlier that the permit is from the Minister of Environment. So it turns out that AMDAL is not a product, not a product of the Minister of Environment, right?

WT:
Right.

PP3:
Finished, Your Honor.

J III:
We invite the Defendant to ask questions or respond to the Witness’ testimony.

[Translator’s note: The following highlighted portions by the Defendant and his interpreter were left as transcribed]
RBN Questions & Comments

RBN:
Thank you Your Honor.

HS:
Terima kasih Yang Mulia.

RBN:
I only have one question and its relates to the duties and Inspect Mining Inspectors.

HS:
Saya hanya ada satu pertanyaan yang berkaitan dengan tugas-tugas dari seorang Inspektor Pertambangan.

RBN:
What a, when you reviewing RKL/RPL or mines reports you look at the process information to see after the problem but then after you look at the process information, don’t you also turn the pages within mines report on RKL report to see if there any impact to the actual environment?
HS:
Pada waktu Anda mengevaluasi atau melihat membaca laporan RPL/RKL, Anda melihat ke dalam masalah-masalah yang berkaitan dengan humani, tapi apakah Anda juga selanjutnya melihat ke halaman-halaman…

RBN:
The one that’s actually report those sea water quality and stuff in the natural environment.

HS:
Apakah juga melihat tentang kualitas air yang terdapat dalam lingkungan dan unsur‑unsur dalam lingkungan yang sebenarnya?

WT:
Would you, would you clarify?

HS:
Can you, can you repeat?

RBN:
Ok, I’ll repeat it.  In the other words in RKL/RPL report one of them is got a report in detoxification.

HS:
Ada laporan detoksifikasi dalam RPL/RKL..

RBN:
But also in the same report that has the water quality in the sea and in the quality of fish and also the items in the natural environment as well as this…

HS:
Ada data mengenai rona awal di dalam lingkungan tentang air, air laut ya, ikan di dalam laut.

WT:
Oh yes.

HS:
Yes.

RBN:
So when you read the report you read it not just one page but you read the whole report for the information, isn’t that correct?

HS:
Jadi benar demikian bahwa kalau Anda membaca laporan bukan hanya lembar depannya saja tapi juga isi laporan seluruhnya.

WT:
Yes, yes.

HS:
That’s correct.

RBN:
Ok, thank you.

HS:
Terima kasih.

RBN:
And as I said, as Defendant both I and II, I accept this  Witness testimony in its entirety.

HS:
Jadi terima kasih, saya baik sebagai Terdakwa I maupun Terdakwa II menerima kesaksian Saksi ini secara keseluruhan.

RBN:
This Witness confirm that PT NMR obtain all required permits and approvals from the Government, and the Government made several inspections to the mine and evaluated the environment compliances and through out the mine life never issued any warning letter of none complains to PT NMR.

HS:
Saksi ini telah memastikan bahwa PT NMR telah mendapatkan seluruh perizinan yang dipersyaratkan serta persetujuan-persetujuan dari Pemerintah.  Pemerintah telah melaksanakan berbagai inspeksi pada tambang dalam hal ini oleh Saksi serta telah mengevaluasi kepatuhan terhadap peraturan lingkungan selama masa umur tambang dan Pemerintah tidak pernah mengeluarkan suatu surat peringatan bahwa terjadi ketidakpatuhan kepada PT NMR.

RBN:
Also the Witness in his capacity representing the Government as Head of Mining for the North Sulawesi Province coordinate and integrated team which evaluated PT NMR tailings  The result of the study which included toxicity characteristic testing concluded that PT NMR’ tailings are not classified as hazardous waste.

HS:
Juga dalam kapasitas pengembangan Propinsi Sulawesi, SULUT, ya Sulawesi Utara, telah mengkoordinasi dan mengintegrasi suatu tim yang mengevaluasi tailing PT NMR.  Hasil-hasil dari penelitian ini yang mencakup toksisitas dari pada unsur-unsur menyimpulkan bahwa tailing PT NMR tidak diklasifikasikan sebagai limbah berbahaya.

RBN:
Thank you.
HS:
Terima kasih.

RBN:
Thank you Your Honor.
HS:
Terima kasih Yang Mulia.
J III:
So I think we have heard enough, for the time being, your testimony. Thank you, you may proceed to the back.

WT:
Yes, yes.

J III:
It’s almost 12, yes? I think if we continue with another witness… or is there not enough time? Yeah, so it’s better to continue examining the second witness after Friday Prayers, yes? Yes, yes, like that, yes?  It’s almost 12 o’clock now. If we proceed to examine one more it will be pushing it. So at 13:30, yes, 13:30, yes? So to give the opportunity to the Defendant or the others to use the time for Friday Prayers. So this court is adjourned until 13:30, to be continued with the examination of the second witness. Court is adjourned.

[Judge strikes the gavel]

[Recording interrupted]

J III:
Please proceed with Witness examination. To the Legal Counsel…

[Recording interrupted]

J III:
Is there a lot of shortcomings that must be…

[Recording interrupted]

J III:
… perfected, or what? Including using a slightly different technology to process waste.
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NGS:
Well, the waste processing used by PT NMR is actually a commonly used technology in mining, specifically for gold processing as used by PT NMR.

J III:
Oh so…

NGS:
Including...

J III:
Most mines use this model of technology…

NGS:
Yes.

J III:
Like that, yes?

NGS:
Right, yes correct, Your Honor.

J III:
So not, not the latest of technologies or something that’s very very sophisticated or whatever? What is your personal judgment on that?

NGS:
Judging by the use of technology, it is actually a gold mine that’s…

[Recording interrupted]

NGS:
That is indeed the technology, Your Honor, and that techonology is the latest and most sophisticated techonology in the field of mining in order to process the waste from gold processing.

J III:
So you can say it is the most sophisticated technology that’s being used, yes?

NGS:
Yes.

J III:
Has it used computerization and what have you in the processing as you saw? 

NGS:
Yes, because this processing… there’s a unit called…

[Recording interrupted]

NGS:
… detoxification, Your Honor.

J III:
Yes.

NGS:
It first destroys the toxic elements from the material to be disposed of.

J III:
What is used in that mining, what chemicals that are, are in that installation, I mean, to neutralize the heavy metal chemicals, yes? What were they as you saw in the installation in there?

NGS:
In the detoxification installation, Sir?

J III:
Yes.

NGS:
Well, there were agents used to destroy the toxic matters in there, Your Honor, including to reduce the levels of cyanide, heavy metals. That’s what’s used there, in that unit, Your Honor.

J III:
And then about mercury, what do they use to neutralize mercury?

NGS:
I forgot what it’s called, Your Honor.

J III:
Forgot, huh.

NGS:
Yeah, yes.

J III:
Me, I actually remember.

NGS:
Yes.

J III:
What about for cyanide?

NGS:
Well, this cyanide...

[Recording interrupted]

NGS:
… like lime too, used there, Your Honor…

[Recording interrupted]

J III:
Only lime?

NGS:
There are other agents which I also forgot the name.

[Recording interrupted]

J III:
You said the tailings were also examined, yes?

[Recording interrupted]

J III:
… examine the tailings from PT NMR…

NGS:
Speaking of exami…

J III:
… before disposed of into the sea or taken from the sea, have you?

NGS:
Examine directly? Not yet, Your Honor, have never.

J III:
So how could you conclude…

[Recording interrupted]

J III:
… that the tailings, for example, were safe based on your inspection. Have you ever reported that the waste disposed…

[Recording interrupted]

J III:
… will not damage the environment or…

[Recording interrupted]

J III:
… the standard quality that can be tolerated?

NGS:
Well, before Mining Inspector conducts inspection in the field, Your Honor, that Mining Inspector…

[Recording interrupted]

NGS:
… those reports that have been submitted by the company in question, Your Honor.

[Recording interrupted]

NGS:
… so those processing and environmental monitoring reports from the company must be evaluated first, which is send routinely, and before going to the field those must be evaluated first, and they are indeed routinely evaluated when the company sends them. From those reports I have never seen anything that indicates the waste that is disposed of exceeds the prescribed quality standards.

J III:
So just by evaluating those RKL/RPL reports, like that?

NGS:
Evaluating and conducting field inspections too, Sir.

J III:
Well, indeed, what is the inspection like? What do you do? When you inspect PT NMR what do you do there?

NGS:
Well, when we, when we inspect we also check the veracity of the reports they sent.

J III:
What do you do there to test the veracity of those reports?

NGS:
We look at all the data that the company has in the field and we also see how good the installations operate, Sir.

J III:
Like that, huh?

NGS:
Yes.

J III:
But, whatisit, the final result of the tailings disposed of or placed in the sea, you never personally taken the samples to be personally analyzed to find out if it was true or not?

NGS:
Never, Sir.

J III:
Never. When a Mining Inspector examines, what is the form of the report on the results of inspections?

NGS:
The report about inspection results is put in the form of an inspection result report, Your Honor.

J III:
In what book is it? A ‘Mine Book’, right?

NGS:
Yes, one of those in the field is called the Mine Book.

J III:
Besides the Mine Book, what other books must be filled out?

NGS:
That is the only one written in the field, Your Honor.

J III:
When you conducted an inspection of PT NMR… is there anything that you could show to the Panel? The results of your inspection as written in a Mine Book? Where is it?

NGS:
When… when we conducted the inspection there were several of us, Your Honor. The person who registered [the report] was our colleague who did the inspection. 

J III:
So when PT NMR was inspected, the Mining Inspector was not just you yourself, right?

NGS:
Yes, Sir.

J III:
What year was it in the Mine Book?

NGS:
More or less year 2000, Your Honor.

J III:
2000 what? When we opened the Mine Book the other day, there was a Mine Book from what year? Here’s the thing, if we open the Mine Book and it turns out that it’s not his report it would be useless to ask him now. Moreover like earlier when we asked for his opinion about a report written by somoene else…

[Recording interrupted]

J III:
… I think that is relevant if we ask you.

NGS:
Yes, Sir.

J III:
Or should we look at it together? But there is no note from you there. None, right?

NGS:
None, Your Honor.

J III:
Is there the Mine Book from year 2000 there? There’s none? Well, alright then. So from the investigation there wasn’t anything of concern or anything significant that must be improved, was there any?

NGS:
None, Your Honor.

J III:
None. Or was there anything notable to be improved, perhaps?

NGS:
None too, Your Honor.

J III:
So none, yes? And usually to whom the results of Mining Inspector’s work reported?

NGS:
The inspection results are reported to our superior, Your Honor.

J III:
To the superior?

NGS:
Yes.

J III:
To your superiors. Who was it at that time?

NGS:
Our superior at that time was Mister Engineer Sudibyo, Sir.

J III:
Suppose that one day your report says that something must be followed up, for example, because this contained, say, a warning or some sort of a reprimand or something that must be monitored again, whether it has been carried out or not, like, say, improvements? Has that ever happened?

NGS:
Yeah, so when the results of that inspection is communicated we’d stress again to the Kepala Teknik Tambang or the company, we’d ask again for a report from them about the implementation if there were indeed matters of concern.

J III:
But specifically for PT NMR here, were there matters of concern that needed improving, that had to be monitored if they were improved or not?

NGS:
As far as I remember, during inspections there was none, Your Honor.

J III:
So none, yes. And then about the environment, is that part of the task of an Inspector to examine the tailings whether they disturb the environment and so forth… is that part of the task of an Inspector?

NGS:
Yes, the Mining Inspector is also tasked to monitor the implementation of this mine from the environmental management aspect and the handling of the environment, Your Honor.

J III:
So for example, the tailings are placed in Buyat Bay, is the situation around the tailings placement site also examined?

NGS:
You mean the placement?

J III:
Yeah, well, you said also including the environment of the location of whatwasit, right? Have you also examined the areas around where the tailings are placed?

NGS:
Yeah, when we conduct inspections we also look at the position where the end of the pipe is placed, Your Honor.

J III:
Yeah, for example the condition of the marine biota, or the corals or about the seagrass, and so on and so forth, have you done that?

NGS:
That, we didn’t, Your Honor.

J III:
Didn’t get to that, yeah?

NGS:
Yeah.

J III:
In the inspections that you conducted, you must have seen PT NMR’s installations, yes?

NGS:
Correct, Your Honor.

J III:
Your working partner on the inside, from the company, PT NMR, to conduct, well… I mean, to help you conduct your inspection from PT NMR, who was the person accompanying you? Was it the President Director or the Engineering Department, or what department?

NGS:
Our partner during field inspections… we are accompanied by the person called the Kepala Teknik Tambang in the field. He is one of the… he is an employee of the company appointed by the company to that position, Your Honor.

J III:
Like that, yes?

NGS:
Yes, Sir.

J III:
So there’s someone called, whatwasit, in PT NMR particularly he is called the Kepala Bagian Teknik?

NGS:
Actually, in all mining activities there must be someone called the Kepala Teknik Tambang, Your Honor.

J III:
Kepala Teknik Tambang, yeah?

NGS:
Kepala Teknik Tambang, yes.

J III:
What was the name of your partner, the Kepala Teknik Tambang at PT NMR at that time?

NGS:
I forgot the name, but he was, well, a westerner [foreigner], Your Honor.

J III:
Westerner, huh?

NGS:
Yes, a white guy.

J III:
So if there are findings, to inform those, for example… if there are findings that there are things that must be fixed, is that directly to the President Director or to the Engineering Department that you mentioned earlier?

NGS:
All findings of our inspection is discussed and talked about with the Kepala Teknik Tambang, Your Honor.

J III:
Like that, yes?
NGS:
As the partner of the Mining Inspector in the field, like that, Your Honor.

J III:
You have only conducted inspection to PT NMR once, yes?

NGS:
Yes.

J III:
Or repeatedly?

NGS:
Just that once, Your Honor.

J III:
Just that once. Is an inspection usually done periodically or anytime you want, from the inspection, the Inspector can come down, or is there a routine schedule or is it sporadic or what?

NGS:
We have an inspection system. It’s scheduled, Your Honor. But there are also inspections that are not scheduled, for example, if there are special things or if there is a problem in the field reported by the Kepala Teknik Tambang. But basically, we make a routine schedule to conduct inspections to mining companies, including to PT NMR, Your Honor.

J III:
Have there been reports about a leakage occurring in this and that place? If there are such things, do they get reported to the Mining Inspector usually?

NGS:
Reported. If such cases happen, they are certainly reported, Your Honor.

J III:
Reported, yes?

NGS:
Yes.

J III:
Has it been reported that some things happened at PT NMR?

NGS:
To my knowledge I have never received information about such things, Your Honor.

J III:
Never, yes.

NGS:
Never.

J III:
If a Mining Inspector finds something that could pose danger to the environment, yeah, that could truly endanger the environment, what are the powers of the Inspector? Could he impose an action to close or what? So what are the powers of a Mining Inspector?

NGS:
Perhaps if I could look at the rules maybe, Your Honor?

J III:
Oh, so you don’t know the rules?

NGS:
There is an article that states, actually I wanted to show the article exactly, but more or less…

J III:
No, so it’s kind of like this...

NGS:
Yeah.

J III:
There’s a finding that this is dangerous, for example, yes?

NGS:
Oh, yes, yes.

J III:
And then what is the maximum action that an Inspector could take?

NGS:
Well, when the Mining Inspector conducts an inspection and finds something, let’s say, an activity that is highly risky to the environment, the Mining Inspector is given the power, Your Honor, to temporarily close…

J III:
Oh, so temporarily close, yes?

NGS:
Temporarily close part of or the entire activity, especialy the activities that could indeed cause problems. Like that, Sir.

J III:
Before an action is taken to temporarily close, does that have to be first consulted with the superior in the headquarters or could the Inspector do it independently, autonomously? Is there this delegation [of powers] too, so it could be done immediately, without having to discuss or report it to the headquarters, that he could close it immediately? 

NGS:
Yes, could be immediately, Sir. A Mining Inspector is independent.

J III:
Oh, could be like that, yes? There is such a thing, yes?

NGS:
Yes.

J III:
But have you ever ordered to temporarily close PT NMR?

NGS:
Never, Your Honor.

J III:
Never. Or in other mining companies, has there been an incident that it reached that climax, temporary closure by the Inspector? Has it ever happened that a mining company in Indonesia was closed or it never happened?

NGS:
It has, You Honor.

J III:
In what mining company?

NGS:
I personally have done that in one of Work-Contract gold mining activities in Central Kalimantan, Your Honor.

J III:
Oh, you have, yes?

NGS:
I have, Your Honor.

J III:
So it happens, yes?

NGS:
Yes, Your Honor.

J III:
So it’s not just hearsay, yes, or what people call these days ‘in theory.’ So it’s not, it has been done in practice, you personally have temporarily closed a mining company, yes?

NGS:
I have, Your Honor.

J II:
Witness, yes, you as a Mining Inspector, could you explain in this court your tasks and authority as a Mining Inspector? What are the tasks, what are the authorities?

NGS:
Well, the task of a Mining Inspector is, first, to conduct inspections to mining companies, Sir. And then the second is to provide guidance to mining companies in terms of environmental management of the mine. And then also guide the Kepala Teknik Tambang in conducting his task as the Kepala Teknik Tambang. So those are the three main things, even though I have touched early on, that a Mining Inspector is also given the powers, Your Honor, to temporarily close, temporarily close part of or the entire mining activity if in the Mining Inspector’s opinion there could be environmental problems, Your Honor. 

J II:
Alright. You said earlier that your tasks, which you mentioned earlier, include conducting inspections and then providing guidance, yes? In what sort of aspects, yes, the findings to be informed or to be given guidance to the company concerned? What are the sort of things found and then given guidance on, in what aspects?

NGS:
Well, a guidance is given when the Mining Inspector sees that there is an activity they do that is not managed well, Your Honor. So in this case we would provide them with guidance so they look at the regulations and comply with the provisions that apply in the general mining sector. Like that, Your Honor.

J II:
Could you be more specific? Would you explain, in terms of improper management, what it should be like?

NGS:
Well, take for example, in a mining activity, Your Honor… because this mining activity is very much prone, say, to erosion and sedimentation which could cause the degradation in the quality of the surface water. We see in the field that erosion control is not good, not yet perfect, you see, according to technical provision. So we will say to the Chief Engineer “you must immediately fix erosion controls in areas which could cause problems to the environment.” That’s an example, more or less, Your Honor.

J II:
Alright. For information, yeah, like you said that while you conducted inspections nothing of concern was found, yes?

NGS:
Yes, Your Honor.

J II:
To arrive at such conclusion, what do you do in your capacity in conducting inspections? You said that you did not find matters of concern. For you to conclude that, what do you do in the field?

NGS:
Well, basically, there are two tasks of a Mining Inspector, Your Honor. The first, he has the task to evaluate reports sent by the company, and also to check all data sent when he conducts inspection in the field. Therefore, what we do in the field is to check all installations and also to check data in the field against the report sent.

J II:
Okay. Do you only look at these installations physically, like “oh, this maybe, this installation looks good,” or do you do a direct check of the results of waste disposal?

NGS:
The installation would be checked and then the data that they have is matched, Your Honor.

J II:
No, I mean like this. If we only check, say, an installation then it may look okay, maybe, but theprocessing, the results of the processing here, do you also do an examination or a study?

NGS:
We don’t do a study, Your Honor.

J II:
An examination?

NGS:
Yes.

J II:
What‘s it like?

NGS:
Well, I have done it too, but that one was done by my colleague, Your Honor, I mean, that sometimes the tailing samples that are to be disposed of is taken. 

J II:
Yes, that’s what I mean.

NGS:
Yes.

J II:
Could you explain.

NGS:
Yeah, and that sample is taken to Jakarta to be analyzed in an independent laboratory, and the results of the analysis is informed to all Mining Inspectors that all the results did not exceed the quality standards. Like that, Your Honor.

J II:
At the time of… is your colleague also a Mining Inspector?

NGS:
Yes.

J II:
He’s one?

NGS:
He is one, Your Honor.

J II:
When you went down there he also went along with you at that time?

NGS:
Oh, not with me, Your Honor. When I went there I did not take those samples, but there was a colleague who took a sample when he went on an inspection, and according to the mechanism used in the inspections, what is found by one Mining Inspector in the field is discussed in the office with other Mining Inspectors, Your Honor.

J II:
Alright. My next question, okay? You said earlier that [an inspection is] based on the report from the company concerned, yes?

NGS:
Yes, Your Honor.

J II:
Are there reports from outside of the company concerned? 

NGS:
You mean similar reports, Sir?

J II:
Yes.

NGS:
Yeah, so all mining companies that have…

[Recording stops]

J II:
… the waste disposal, according to the company reporting to the Mining Inspector that in this location this and this and this has happened? Was there anything such?

NGS:
To my knowledge there was none, Your Honor. 

J II:
No report?

NGS:
Not that I received.

J I:
Witness, okay, in conducting, or in giving mining operation permits to a sector of activity, what are the main points of attention of the Mining Departement in issuing the permits?

NGS:
Well, according to the regulations, in the Law in Mining, the Mining regulations, Your Honor, that a mining company must go through several stages.

J I:
Yes.

NGS:
So to go through general survey stage, but there are also those who go straight to exploration stage.

J I:
Exploration, yes?

NGS:
After they conduct and finish the general survey and exploration the mining company will enter the next stage, what we call a feasibility study, Your Honor. After this feasibility study is compiled, this feasibility study is reported to the Mining Minister and then evaluated and then the feasibility study is approved.

J I:
Yeah, yes, so in that feasibility study, yes, more concertely I say, what is the point of attention of the Government, in this case the Department of Mining in the feasibility study?

NGS:
So in a feasibility study report, Your Honor… a feasibilty study includes three elements actually, Your Honor.

J I:
Yes.

NGS:
So a project is deemed feasible to proceed to the explotation stage, first, if it is technically feasible…

J I:
Technically, yes?

NGS:
… economically feasible and environmentally feasible.

J I: 
Yes, that’s what I was saying, feasible how?

NGS:
Environmentally.

J I:
Environmentally, yes? To judge if it’s environmentally feasible, yes, is that still the authority of the Mining Department to judge if it’s environmentally feasible?

NGS:
Yes.

J I:
Or is it assessed by a team, or what?

NGS:
Yes.

J I:
The one…

NGS:
Environmental feasibilty in the feasibility study is compiled in a… in another study, Your Honor, called the AMDAL study.

J I:
AMDAL study?

NGS:
The study, the study about… the analysis about environmental impacts.

J I:
Yeah, so there’s AMDAL study, yes?

NGS:
Yes.

J I:
That’s about the environment. And then who is being involved in the AMDAL study?

NGS:
Well, even though the authority to issue the permit to get to the exploitation stage lies with the Department of Mining…

J I:
Yeah.

NGS:
But to process the approval of the environmental feasibility through that AMDAL document, there is something called the AMDAL Commission, Sir, the Central AMDAL Commission of the Department of Mining and Energy. That’s what it used to be called.

J I:
So the Central AMDAL Commission of the Department of Mining, yes?

NGS:
Yes, Sir.

J I:
So it’s under…

NGS:
Yes.

J I:
So it seems that the party authorized to make judgement about the environment here… it still relates to the Department of Mining.

NGS:
Exactly, Your Honor.

J I:
The authority of the Department of Mining. And then what I want to ask now… and then can you see the role of the Department [sic, Ministry], yes, of the Environment in this mining business here?

NGS:
Yes.

J I:
Specifically, yes, so meaning specifically about the permits. Are there any permits issued by the Department [sic] of Environment for exploitation for a mining operation?

NGS:
Well, the document, the AMDAL document processed in the Department of Mining, Your Honor, I said earlier that there is what’s called the Cental Commission. This Central Commission, according to regulations of law, involves several technical agencies, Your Honor, including as one of the members there [are representatives] from the KLH agency or BAPEDAL at that time.

J I:
So the Ministry of Environment, yes?

NGS:
Exactly, Your Honor.

J I:
So there is a role there?

NGS:
Exactly, Your Honor.

J I:
So there’s a role. So not entirely absolutely the authority of [the Department of] Mining, but it involves, that Environmental Commission involves several departments?

NGS:
Correct, Your Honor.

J II:
Including KLH?

NGS:
Correct, Your Honor.

J I:
And then to your knowledge, yes, is there a specific permit issued by the KLH in terms of mining business?

NGS:
For, for PT NMR, to my knowledge, for the AMDAL process there was no special permit issued there, Your Honor. So when that AMDAL document was processed by the commission and then deemed by all commission members appropriate to proceed, a letter of approval from the Minister would be issued.

J I:
What I’m asking primarily about the waste disposal, waste disposal. To your Expert knowledge, does there have to be a special permit from [the Department of] Mining or especially from the KLH about mining waste disposal?

NGS:
As someone who’s active in mining sector I have actually seen when the Department of Mining and Energy approves a feasibility study of a mining company, that actually is one package, Your Honor.

J I:
A unity, yes?

NGS:
A unity in that feasibility [study].

J I:
Because it has involved the Ministry of Environment in the permit process…

NGS:
The AMDAL, yes.

J I:
That AMDAL.

NGS:
Correct, Your Honor.

J I:
Yeah, yeah. It’s just that article 20 of the Environmental Law states that without a permit… it doesn’t say here who must issue that permit. And then, to your knowledge, someone who is active in the mining sector, is the waste produced by traditional miners compared to waste produced by…

[Recording interrupted]

J I:
… a lot or different?

NGS:
Basically, basically the waste produced is the same, Your Honor.

J I:
Basically the same?

NGS:
Yes.

J I:
Traditional and...

NGS:
Modern.

J I:
Modern, yes. And then, to your knowledge, do these traditional miners have waste processing equipment or no, to your knowledge?

NGS:
Artisan miners do not have any waste processing installations at all, your Honor.

J I:
So they do not have waste processing at all. And then, to your knowledge, are there usually indications… are there indications that it can be categorized as pollution that these traditional miners do not have waste processing [equipment], can it be categorized as pollution, or what has been your experience all this time?

NGS:
Well, yeah, for artisan miners that do not have waste processing installations like that, we categorize that as an environmental [problem], Your Honor.

J I:
That can be categorized as pollution?

NGS:
Yes.

J I:
And then, to your knowledge, mining [operations] that have used methods of…

J III:
… detox.

J I:
… detoxification methods to process waste, is there the possibilty, okay, is there the possibility that it will discharge or produce B3, meaning toxic and hazardous materials?

J III:
Toxic…

NGS:
When this waste has been, say, its toxicity has been reduced, Your Honor, then actually it is no longer dangerous to the environment.

J I:
It is environmentally safe?

NGS:
Yes, it is environmentally safe.

J I:
Yes.

J III:
We invite the Legal Counsel of the Defendant.

LMPP:
Thank you, Your Honor. The Expert has explained earlier that his education was in geology, right?

NGS:
Correct, Sir.

LMPP:
So, it relates to mining. And secondly also, [the Witness] has explained that there was a special education to become an Inspector, or a Mining Inspector?

NGS:
Correct, Sir.

LMPP:
And this Expert Witness is assigned in the headquarters, what was it called again? The Central Mining Inspection?

NGS:
Yes, yes, nationally, Sir.

LMPP:
So nationally. Earlier this morning we heard a former Regional Mining Inspector or the North Sulawesi Regional Mining Inspector. Are those two different things or the same team when you conduct your tasks as Mining Inspectors?

NGS:
In the organizational structure back then, when it was called the Regional Office of Mining and Energy in North Sulawesi, that was one unity with the Department, the Department of Mining and Energy, Sir. Not separate.

LMPP:
Not separate?

NGS:
Not separate.

LMPP:
In the implementation is the inspection always conducted together or separately?

NGS:
Well, we have a system Sir, that even though it is a Mining Inspector from the headquarters that comes, he must always coordinate and involve the inspectors from the region.

LMPP:
That was my question. So indeed, so even if there was someone from the center as yous said. You did it once in 2000 but you also involved an inspector or the Chief Inspector or the Regional Mining Inspector, right?

NGS:
And that is obligatory, Sir.

LMPP:
And that is obligatory.

NGS:
An obligation.

LMPP:
Before I go on further about that, I have one question that is formal in nature, yes? You said that you were from the headquarters?

NGS:
Correct, Sir.

LMPP:
What exactly, what is the institution?

NGS:
The present name of the institution is the Directorate General of Minerals, Coal and Geothermal [Resources]. Previously the name was the Directorate General of Geology and Mineral Resources.

LMPP:
My question, and perhaps this court also needs to be informed, are you present here with the knowledge or perhaps with permission… so you are allowed to speak here regarding your institutionh that you just mentioned, in this court, when it becomes relevant?

NGS:
You mean?

LMPP:
Are you here now with the knowledge or the permission from the institution where you work now to become a witness in this court?

NGS:
Yes Sir, I was given permission by my superior, Sir.

LMPP:
By your superior. Are you allowed or permitted to provide testimony pertaining to your institution?

NGS:
You mean the letter of appointment, Sir?

LMPP:
No, I mean if there will be questions concerning, pertaining to the institution, are you allowed, could you provide testimony in court?

NGS:
Oh, yes.

LMPP:
Yes. Do you have the letter from… you mean this letter?

NGS:
Corect, Sir.

LMPP:
May we submit?

[Letter is submitted]

J III:
So this is signed by Sugiharto Hakso Prayitno MSc, the interim director, “regarding the letter of request to appear as fact witness in this criminal case, we hereby inform that we do not object to your request to present Mister Ir. Ginting Ngaja S, The Head of Environmental Section – Environmental, Minerals and Geothermal as a fact witness in the abovementioned case to be held on 9 June 2006, in Manado District Court. For your cooperation and attention I express my gratitude.” Signed by the interim director, Sugiharto Hakso Prayitno Msc, NIP 1002488, copies to the Director General of Minerals, Coal and Geothermal Resources and the Secretary of the Directorate General of Minerals, Coal and Geothermal Resources.

LMPP:
I will continue. Expert Witness, you have, whatisit, explained a lot about the functions or the tasks and responsibilites of a Mining Inspector?

NGS:
Yes, Sir.

LMPP:
I just want to confirm. What you said earlier, what you told the Panel of Judges, as stipulated in the Decree of the Minister of Mining and Energy No.2555/1993, this one that I… here… is there an explanation here about the function of a Mining Inspector? Or was it the one explained earlier, the first, to conduct inspection… right, that one right?

NGS:
Correct, Sir.

LMPP:
The second, to conduct investigation of mining accidents and or dangerous events?

NGS:
Correct, Sir.

LMPP:
Right, this is the function. And the third to conduct investigation of pollution or environmental damage?

NGS:
Correct, Sir.

LMPP:
So a Mining Inspector has the function to conduct investigation of pollution and or environmental damage?

NGS:
Correct, Sir.

LMPP:
And then conduct tests on mining equipment?

NGS:
Correct, Sir.

LMPP:
And then conduct examinations of the work environment?

NGS:
Correct, Sir.

LMPP:
Correct. Conduct tests on the condition of liquid, solid and gaseous waste. Correct?

NGS:
Correct, Sir.

LMPP:
And then provide guidance on general mining activities. Correct?

NGS:
Correct, Sir.

LMPP:
To issue orders, prohibitions and guidelines, both written in a Mine Book or verbally?

NGS:
Correct, Sir.

LMPP:
So now specifically about the one verbally here, verbal orders, are the verbal orders given to the President Director, in the case of PT NMR, the Defendant here, right, or the Kepala Teknik Tambang?

NGS:
Well, like I explained earlier, Sir, the partner of the Mining Inspector in the field is the Chief Engineer.

[Recording interrupted]

LMPP:
You said a ‘westerner,’ because the Defendant here is also a ‘westerner’ right, the Defendant…

[Recording interrupted]

LMPP:
… and then compile a report...

[Recording interrupted]

LMPP:
… investigation of mining accidents and…

[Recording interrupted]

LMPP:
… pollution of the environment and violations of provisions in the regulations of law, work safety and health…

[Recording interrupted]

LMPP:
… the general laws that apply, is this correct?

NGS:
Correct, Sir.

[Recording interrupted]

LMPP:
… a dossier was made of that. Was this ever made? Was there a dossier that there was pollution of the environment in Buyat Bay committed by PT NMR?

[Recording interrupted]

NGS:
There has been nothing such on PT NMR thus far. Now, there’s another thing, the second is the implementation. Here, the Chief Inspector has the power to permanently close. So that applies to the Chief, yes, as further action, yes?

LMPP:
Yes. Permanently close a part or the entire general mining operation if the activity is considered to be a danger to mine workers, the general safety or causes pollution and or damages the environment. So if this goes further it goes straight to the Chief. Here it’s the Chief Mining Inspector. The one earlier is the Mining Inspector, meaning you personally have authority number one?

NGS:
Yes, yeah that, that is the next level, Sir. So in the field it is the Mining Inspector that has the power to temporarily close, but if it is deemed as something that is very very dangerous to the environment, the person who has the power to permanently close is our superior, Sir.

LMPP:
The superior has the right to close. But temporarily an Inspector can do that, you. And has that happened before?

NGS:
Never, Sir.

LMPP:
Earlier it was explained that when a mining inspector conducts an inspection, [the results] are brought before a meeting, or reported in a meeting, meaning a meeting… are they… uh… is this an Inspector’s meeting or what sort of meeting is this, could you explain?

NGS:
Yeah, each time a Mining Inspector returns from his inspection duties to a mining company, the Mining Inspector must inform the results of his inspection in a forum in the office attended by all Mining Inspectors at the office, Sir.

LMPP:
So, in other words, even though [other Inspectors] did not go to the field directly, they must know the information relating to incidents in the mining areas of their responsibility to monitor?

NGS:
Correct, Sir.

LMPP:
Good. Let me expand on the question from the Panel of Judges earlier. First of all, what you do is evaluate the reports submitted by the mining company?

NGS:
Correct, Sir.

LMPP:
It was said, among others, RKL and RPL, the implementation or RKL and RPL? 

NGS:
Correct, Sir.

LMPP:
Is this RKL/RPL reported periodically?

NGS:
Correct, Sir.

LMPP:
Every how often?

NGS:
Every quarter, Sir.

LMPP:
So every three months it is reported. It was also said earlier that the Kepala Teknik Tambang, yes, the Kepala Teknik Tambang also submits a report to the Inspector?

NGS:
Correct, Sir.

LMPP:
Now, is that periodically [reported]?

NGS:
Correct, Sir.

LMPP:
Now, every how often?

NGS:
Ah, like earlier, every three months, Sir.

LMPP:
That RKL/RPL?

NGS:
Yes.

LMPP:
I have here a regulation. Is this what you mean, the provisions of the Decree of the Minister of Mining and Enegry No.121195? In article 22 here it’s written like this, “the Kepala Teknik Tambang is required to examine the tailings that contain hazardous and toxic materials periodically every six months and report the results to the Chief Mining Inspector with copies to the Regional Chief Mining Inspector”?

NGS:
Yes.

LMPP:
So this is correct? So that is reported every 6 months?

NGS:
Yes, in this Ministerial Decree the Kepala Teknik Tambang is required to examine the tailings every six months and report the results.

LMPP:
Every six months?

NGS:
Every six months.

LMPP:
While RKL/RPL three months?

NGS:
Correct, Sir.

LMPP: 
So this means that the Government here looks at it, time-wise, every three months and six months?

NGS:
Correct, Sir.

LMPP:
To see if there is anything that has to do with environmental monitoring?

NGS:
Correct, Sir.

LMPP:
Like that?

NGS:
Correct.

LMPP:
From the Government, in this case ESDM [Energy and Mineral Resources] where you work?

NGS:
Correct, Sir.

LMPP:
Alright. The last question from me relates to your institution. In this court there is something reported or made as evidence, what’s called the report of the Technical Team and a Peer Review Team… the Technical Team and, whatwasit, the Peer Review Team. Are you aware of this, does your institution also know this?

NGS:
I know, Sir.

LMPP:
Good. Could you explain what was the response from your institution with regards to these two documents? 

NGS:
May I have a look a bit at the documents, Sir?

LMPP:
Please.

NGS:
Basically the Director General has sent the letter the subject of which was a response to the final results of the research of the Technical Team for Buyat Case, Sir. The letter number is No. 247315/JJG/2004 dated 30 December 2004, signed by the Director General Simon F. Sembiring. One of the points in point three mentioned, Sir, that the internal assessment of the Department of Mining and Energy on the data and the research of the Buyat Case Technical Team, there is a difference of interpretation between DESDM and the Technical Team here, Sir. For that reason, here in this letter it says that DESDM does not agree with the conclusion of the research, Sir. Here in point 3 it is written, the disagreement of DESDM with the Technical Team that did the research, Sir.

LMPP:
So it means that there was a study conducted by DESDM on the same issue and the research results and the conclusions were different?

NGS:
Correct, Sir.

LMPP:
And that has been communicated formally?

NGS:
Correct, Sir.

LMPP:
In, whatisit, to your knowledge, Expert Witness, to arrive at such a conclusion must there be outside studies, besides the one conducted by DESDM so that it can convincingly arrive at such a conclusion? How do you say, international agencies, to support arriving at such conclusions?
NGS:
Yes, Sir. Actually DESDM in this case too has formed an internal team, as it’s called, Sir. The internal team was also [formed] to study this case, and in this letter it was also mentioned, the Director General mentioned that he is very concerned that the research findings of international institutions differ to those of the Technical Team. Here it says that there is a confusion about the results of research on pollution in Buyat Bay. WHO and CSIRO researches, that are known to be internationally reputable, turns out to be different than the research by the Technical Team. So DESDM sees that the research conducted by the agency, or say, international agencies, are different compared to those conducted by the technical team. Like that, Sir.

LMPP:
You mentioned there were international studies, WHO and CSIRO. There was CSIRO, do you have the research results?

NGS:
I left the research results at the office, Sir.

LMPP:
If I were to show ours… you mean these results? Are these the agencies you referred to earlier?

[Document is shown to the Witness]

NGS:
Correct, Sir.

LMPP:
What is that agency, could you read it out?

NGS:
CSIRO, which stands for Center For Advanced Analytical Chemistry Energy Technology [sic, Commonwealth Scientific and Industrial Research Organisation], Sir.

LMPP:
That’s the one you mean?

NGS:
Yes.

LMPP:
The other one, the one from WHO, Minamata Institure, whatisit? The one you said?

[Document is shown to the Witness]

NGS:
Correct, Sir.

LMPP:
Alright, thank you. Your Honor, do we need to show this to the bench or do we submit this in time with letter evidence? Or perhaps Mister Prosecutors would like to see, or later? Alright? So from the studies conducted by DESDM itself together with the results from studies by credible international agencies, that letter was issued. And the result of the technical team is that they disagreed, meaning that the results were different or what was found by the team from DESDM itself?

NGS:
Correct, Sir.

LMPP:
Alright. Your Honor, enough from me. Thank you, Your Honor.

J III:
Please, to the…

PS:
Your Honor, we’ll continue questioning with your permission, Your Honors. Witness, Expert, you said you were part of Mining Inspectors?

NGS:
Correct, Sir.

PS:
If you were to inspect a mining activity would you inform yourself beforehand about the condition of that mine with AMDAL and other data?

NGS:
Exactly, Sir.

PS:
In inspecting PT NMR, you said you first of all read RKL/RPL documents, and is AMDAL also an inherent part of the RKL/RPL, which you first studied and analyzed before conducting the mine inspection?

NGS:
Correct, Sir.

PS:
Correct. In response to the Panel of Judges’ question you said that there were many permits issued, and inherent to those permits is also [permits for] waste disposal. Then my question is, to your knowledge…

 [Recording stops]

NGS:
What we know is…

[Recording interrupted] 

NGS:
… the feasibility study is that PT NMR…

[Recording interrupted]

NGS:
… places its tailings under the sea, Sir. 

[Recording interrupted]

PS:
… that looking at the permits that are inherent, including the waste placement, that is one package, a unity, inseparable?

NGS:
Correct, Sir.

PS:
My question, to your knowledge, someone who has had a lot of experience and have inspected almost all mines in Indonesia, looking at the permits that PT NMR has, and your capacity as an Inspector, do the permits owned by PT NMR parallel those of other mining companies?

NGS:
Yes.

PS:
Correct, yes. Regarding the waste disposal or waste placement itself, you said it was placed in Buyat Bay, but even though it’s not visible, permit-wise, a real, concrete, specific one, cannot be shown. You have assumed or drawn a perception, or your department drew the perception, that it is inherent or an inseparable part of the permit. My question, what is the allocation of Buyat Bay with PT NMR being permitted or allowed to place waste in Buyat Bay?

NGS:
Dengan disetujuinya feasibility study dan dokumen AMDAL PT NMR…

PS:
By?

NGS:
… by the Government, by the Department of Energy and Mineral Resources. So that would mean that the area or the place of tailings disposal is also part of the mining project, Sir.

PS:
So if it is part of a mining project, could it be said that its allocation is for mining?

NGS:
Correct, Sir.

PS:
Correct. And is that governed in the Work Contract?

NGS:
Correct, Sir.

PS:
It is governed in the Work Contract, the Work Contract made by the Government of the Republic of Indonesia with PT NMR, is that correct?

NGS:
Correct, Sir.

PS:
Witness, I would like to move my questioning on to other problems. Earlier, as a Mining Inspector… or did I miss it, or have you said it… but I’ll just ask again for clarification. Do you know if PT NMR has submitted it’s RKL/RPL quarterly or every three months to [relevant] departments, including the department where you work?

NGS:
Yes. PT NMR is required to submit reports quarterly to relevant agencies about the implementation of their RKL/RPL, Sir, including to our department, as well as the KLH Department as a relevant institution in this project.

PS:
Do all RKL/RPL reports received have to be responded to in writing or orally to the party submitting RKL/RPL, in this case the initiator, PT NMR? Is the department always responds in writing or orally?

NGS:
From the, from the quarterly reports sent, if the results of the Mining Inspector show that there are things that need to be followed up, we will send a letter to the initiator, Sir. But if from the report itself there is nothing of significance to the environment, there will be no letter correspondence in the evaluation, Sir.

PS:
Does the correspondence criteria also include writing in the Mine Book? Or is it a separate thing, writing in the Mine Book with what you mentioned, about the correspondence? 

NGS:
Those are two separate things, Sir.

PS:
Two separate things.

NGS:
Two separate things, correct, Sir.

PS:
Is the criteria based on the seriousness of the problem, or what is it based on so that it’s separate?

NGS:
Well, from the inspections of course we would observe it on the spot, how far along is the implementation of the mining activity. Observing directly on the field, and the register [the observations] in the Mine Book or orally.

PS:
So it means that the RKL/RPL doesn’t always have to be responded to if it is deemed appropriate, doesn’t always have to be commented or written a letter, like that?

NGS:
Correct, correct, Sir.

PS:
Earlier you said… according to your knowledge… has the department where you worked ever written a letter to PT NMR saying that “your RKL/RPL” is wrongly compiled, used a wrong system and whatever other reasons? Has that ever happened?

NGS:
As far as I know, never, Sir.

PS:
So does that mean that as the Mining Inspector you can accept the RKL/RPL as being environmentally feasible?

NGS:
Yes, correct, Sir.

PS:
Alright. I would like to ask about the spike situation. In the RKL/RPL report of PT NMR it was mentioned that there was a jump from a certain condition, a certain condition, maybe in one day, but never every day on a continuous basis. That was in the RKL/RPL report, Expert. My question is not about PT NMR, actually in your experience inspecting mines and receiving RKL/RPL reports from mining companies other than PT NMR, how do they report their monitoring? Do they take the daily monitoring average, or do they take the monthly monitoring average or quarterly or bi-anually? What criteria do you apply as a Mining Inspector?

NGS:
Yes, we…

PS:
In mining practice?

NGS:
Well, in mining practice what we, what we do is evaluate their monthly results of monitoring, Sir. The monthly average based on the monitoring results is what we would evaluate later and entered into what is called a quarterly report, Sir.

PS:
So it is the monthly average that is used as the point for evaluation?

NGS:
Correct, Sir.

PS:
What the average monthly levels are. That is what’s used as a measure whether this will pollute the environment or not. Is that correct? 

NGS:
Correct, Sir.

PS:
Alright. If that is the commonly accepted standard used in mining practice, how is PT NMR? Do they use the monthly average and is that use of the monthly average acceptable to the government, in this case ESDM?

NGS:
PT NMR, as far as I know, Sir, submits their results of monitoring of monthly average and that is what we use as the basis also to evaluate the performance of this company in terms of their implementation of environmental management. 

PS:
Alright. Expert, PT NMR in their RKL/RPL get all their monthly averages by monitoring the tailings discharged every two hours. I have it here on my table, I will show later. Your Honor, before I continue asking questions, I would like to first check all the physical RKL/RPL reports of other companies in the mining sector. We would like to show this to the Witness in front of the Judges. We request permission to approach. 

J III:
You mean for what?

PS:
To confirm if it is this RKL/RPL that was received by ESDM, that we will submit as evidence.

J III:
Let’s see, let’s see, you mean this is mixed from RKL/RPL, yes?

[Documents are shown to the Witness]

PS:
You Honor, please hold it and you may use it, so we can track it. Witness, do you know PT Kelian Equatorial Mining? What is this? Please have a look, in the meantime. Do you know this company? Have you inspected it?

NGS:
I know Sir, and had inspected. This is one of the gold mining companies in East Kalimantan Province that has now entered mine closure, Sir. This mine has been closed.

PS:
Has been closed?

NGS:
In the process of closure, this mine, Sir.

PS:
Is this their RKL/RPL?

NGS:
Well, Sir, this is the implementation, this is the implementation, Sir, this is the quarterly report. 

PS:
Oh, the implementation of this activity, the results of monitoring, the environment, it’s the RKL/RPL, yes?

NGS:
Yes, Sir, this is for the period of July to September 2004 of this company.

PS:
Good. And this one, can you look at it? Here are notes from the Department, the Directorate General of Geology and Mineral Resources, perhaps where you work, yes?

NGS:
Correct, Sir.

PS:
Yes, this is the original, yes? What company is this? Is this the RKL/RPL, no?

NGS:
This is similar to this, Sir. This is the quarterly report of PT Freeport Indonesia. What’s being reported here is quarter I of 2004, about the implementation of the management and monitoring of mining activities, Sir.

PS:
This is really their report? 

NGS:
Yes, Sir. This is PT Freeport, the one in Papua, Sir.

PS:
PT Freeport, the one in Papua.

NGS:
It’s still in operation, Sir.

PS:
Still in operation. Can you have a look at this? What company is this?

NGS:
This, this is PT Arutmin Indonesia Tambang Senakin, Sir. So this is a coal mining company, holder of a contract called PKP2B for coal mining in Senakin, in South Kalimantan, Sir.

PS:
Have you inspected them?

NGS:
I have, Sir.

PS:
That one too, PT Arutmin?

NGS:
I have, Sir.

PS:
Or PT Freeport?

NGS:
I have too, Sir.

PS:
You have too. Do they produce tailings?

NGS:
This, this mine, in its processing, it’s a coal mine, it only washes, Sir, but there are [tailings] too…

PS:
Is there waste?

NGS:
There is waste produced too.

PS:
Alright. What about PT Freeport, any tailings?

NGS:
There are, Sir.

PS:
Alright. Just to cross-check, that this is evidence we obtained and from his department too. This is for later. We’ll continue with questions. May I return to my place?

J III:
Please.

PS:
Expert, if we look at this evidence, and this is only a small part of the many we have investigated about RKL/RPL evidence from various companies. Many of the mining companies in Indonesia conduct sampling only once a month. How can ESDM use the [monthly] average if it is only taken once a month? Is this also a common mining practice or what?

NGS:
Well, in a mining activity, of course we must look at how far the impact potential of an activity, Sir. The greater the potential for impact, the monitoring must be done more often, so…

PS:
Fine.

NGS:
So if it is said that [a company] only does monitoring once a month, I am of the opinion that the impact caused is not too, is not too significant.

PS:
Alright. So that means it depends on the situation. Could it also depend on the company’s intentions?

NGS:
Yes, there are also companies that, even though not required to do it every day, there are companies that monitor every day, Sir. There are companies that have good performance, good standards too. 

PS:
Good.

NGS:
Yes.

PS:
Has ESDM ever ordered or gave directions to PT NMR that PT NMR must check its tailings every two hours?

NGS:
Never, Sir.

PS:
So does that mean that the action to check tailings every 2 hours and submit it to a third party independent company is PT NMR’s initiative?

NGS:
I would think so, Sir.

PS:
So in such a perspective, in your persepctive as a Mining Inspector, is such an attitude an attitude that ensures the preservation of the environment to the maximum?

NGS:
Yes, something that…

PS:
Thank you, Your Honor. No more questions from us.

J III:
Finished, yes? We invite the Prosecutors.

PP1:
Thank you. To the Witness or the Expert, do you know when PT NMR’s AMDAL was compiled?

NGS:
I do, Sir.

PP1:
There’s no sound, so I don’t use it. Test! I did it, but there’s no sound, because I thought our voice is not being sounded, a little.
[Audience laughs]

J III:
Negative thinking, huh?

PP1:
Alright, let me continue. Expert and Witness, even though the recommendation letter says Fact Witness. You mentioned earlier that PT NMR has an AMDAL and that the AMDAL has been approved. When was that approved, do you know?

NGS:
As far as I know, this AMDAL was approved in, more or less, in 1998, I guess, Sir, more or less.

PP1:
1998, are you sure, Witness?

J III:
Have a look. Would you like to approach so that you don’t guess?

NGS:
May I?

PP1:
There’s data, please.

NGS:
Yes, sorry, Mister Presiding Judge, Honorable Judge, that AMDAL was approved by the Central AMDAL Commission in 1993, Sir.

PP1:
1993. Do you know what the basis is to compile an AMDAL, the regulatory basis used to compile AMDAL?

NGS:
I know, Sir.

PP1:
You know. Could you mention it, do you remember what the regulation is?

NGS:
Well, generally speaking, Sir, I mean, if there’s an activity…

PP1:
No need to be lengthy…

NGS:
Yes, Sir.

PP1:
I mean the regulation. At least the year?

NGS:
Yes, in the, in the…

PP1:
Where is it stipulated, what regulation concerns [AMDAL]?

NGS:
That is stipulated in the regulations of law in the environmental field, Sir.

PP1:
Year?

NGS:
Yeah, the current one, Law No.23/1997.

PP1:
1997.

NGS:
Yes.

PP1:
But PT NMR’s AMDAL was based on which regulation, the one that required it? Do you remember?

NGS:
Well, I forgot what was the exact regulation that mentioned it, but what’s clear is that every activity that is entering the exploitation stage must compile an AMDAL document first.

PP1:
Fine, but you forgot what was the regulation that was the basis for that, yes? Alright. Expert, as well as Witness, let me ask, in the ESDM circles where you work, when there is a regulation that provides for how something is carried out, when there is a similar regulation that appears later on, which one do you follow in the ESDM circle? Do you understand my question? 

NGS:
Perhaps if you could clarify a bit, Sir.

PP1:
When there is a regulation that becomes the basis for doing something, yes?

NGS:
Yes, Sir.

PP1:
Does ESDM follow it, must it be followed?

NGS:
Right.

PP1:
When there is a new regulation governing the same matter, which one do you follow? Do you stick to the old one or do you follow the new regulation?

NGS:
The regulation, that too, must follow the new one too.

PP1:
The new regulation. You said earlier that the AMDAL was approved in 1998. You said that it was something… when the AMDAL was approved that it included the permit for waste disposal?

NGS:
Correct, Sir.

PP1:
Yeah, when Law of 1997 and 1999 says [something], do these laws have to be followed, or not?

NGS:
Must be followed too.

PP1:
Must be followed. Good. Thank you. Let me continue. Expert, you said earlier… you have explained the tasks of a Mining Inspector, yes?

NGS:
Yes, Sir.

PP1:
Including also to check whether there is environmental pollution, yes, right?

NGS:
Yes, Sir.

PP1:
It’s been mentioned earlier. Have you conducted studies at PT NMR about whether there has been environmental pollution or if there has not been environmental pollution?

NGS:
If you say studies, I’ve never done that, Sir.

PP1:
Never done studies. That is why I’m asking if there was a dossier that states that the environment there is not polluted?

NGS:
None, Sir.

PP1:
None, because there was no study conducted.

NGS:
Yes.

PP1:
Thank you, to be continued by our colleague, Sir.

PP2:
Alright. We continue the questions. Witness, as well as Expert, yes? Earlier you explained that a mining inspection on a company is carried out periodically and there are those carried out incidentally, say, if there are extraordinary events. Is that right?

NGS:
Correct, Sir.

PP2:
Yes, in a certain mining company, in this case PT NMR, what is the period for mining inspection?

NGS:
Yeah, we in the headquarters schedule the inspection for every company twice a year, Sir.

PP2:
Twice a year?

PS:
Your Honor, that question has been repeatedly answered. It’s been said earlier that it is routinely conducted twice a year, and if there are extra matters could be more [often].

J III:
Yes, it has. Continue.

PP2:
Yes, and then, two inspections. Is that done in… the time space, between the first inspection and the second inspection in one year, is it really spaced between six months? Or could it be that the first period, say, in January, until the sixth month, June, until June, and then from July until December, and then it happens in June and July? 

NGS:
Yeah, so even though we schedule it twice a year, Sir, but when the company submits its quarterly report, if we see something there that, say, very problematic to the environment, we could hasten it, Sir. Doesn’t have to be every six months as earlier said. Could as well be after the quarterly report is submitted. The Mining Inspector could be sent to the location after the report is evaluated. So it very much depends, Sir.

PP2:
Well, in your experience. You said in your testimony earlier that you inspected PT NMR’s mine once?

NGS:
Correct, Sir.

PP2:
Yes, so the one time you did conduct the mining inspection, what was the basis for that inspection? Because you saw a finding in the RKL/RPL or was it routine?

NGS:
As I recall, I went to PT NMR after six months, Sir, after the first team went there six months earlier, and then I went. So there was nothing specific about my visit.

PP2:
Nothing specific, yes, because it was a periodic visit, yes?

NGS:
Yes, Sir. Yes.

PP2:
Alright. You also explained earlier about the mining inspection team that, outside of your team, that conducted sampling?

NGS:
Correct, Sir.

PP2:
Yes. And in what period was that conducted?

NGS:
That was conducted in the period after I conducted the inspection, Sir. The results of that sampling… all Mining Inspectors were gathered and given the explanation about the results of the analysis.

PP2:
In the six-month period before you conducted mining inspection, was there also sampling?

NGS:
You mean by this team?

PP2:
Six months before you went to PT NMR, there was a Mining Inspection team that conducted inspection of PT NMR. Did they also conduct sampling?

NGS:
Yes, Sir.

PP2:
Yeah, but when you went you did not conduct sampling?

NGS:
Right.

PP2:
Yeah, so now with regards to the tasks and functions of mining inspection, one of the things was to conduct or test liquid, solid or gaseous wastes?

NGS:
Correct, Sir.

PP2:
And then also to conduct tests if there is environmental pollution?

NGS:
Correct, Sir.

PP2:
Yeah. So was that task, the examinations, did you do that when you conducted the inspection of PT NMR mine?

NGS:
When I went there I did not take samples indeed, Sir, but other colleagues on a number of occasions did that, Sir. This is following the tasks and functions here.

PP2:
Yeah, but when you went you did not do those tests?

NGS:
Right.

PP2:
Yeah. So the tasks that you mentioned for mining inspection, must all of them be done or are they optional?

NGS:
Well, actually this sampling also relates to the quarterly report, Sir. If the report…

PP2:
No, no… what I’m aksing, the inspection team has a number of tasks, right? The mine inspection as read by the Legal Counsel, there’s quite a lot. Must all of those be carried out during inspection or are they alternative in nature, just one of those?

NGS:
Well, alternative, Sir, when…

PP2:
In your opinion it is alternative, yes?

NGS:
Well, when a Mining Inspector evaluates something bad there, sampling becomes obligatory, Sir. 

PP2:
Yes.

NGS:
But if from the evaluation results the conclusion is that there is no problem, it could be that no sampling would be required, Sir.

PP2:
Yeah. And then how long, how long do you conduct your mining inspection at that time? How long is the time you need to conduct mining inspection of PT NMR at that time, when you personally went there?

NGS:
Five days, Sir.

PP2:
Five days?

NGS:
Yes, Sir.

PP2:
Yeah. Can you in five-days time make a conclusion so you, like you’ve been saying from the beginning to the Panel of Judges, can conlude that all the processes were going well?

NGS:
I can, Sir.

PP2:
You can?

NGS:
I can, Sir.

PP2:
How can you conclude that without conducting any tests on liquid, solid or gaseous wastes, as well without conductiing examinations about whether there was pollution or not? 

NGS:
First, before we go there, Sir, before conducting the inspection, the Mining Inspector would evaluate all the data that is submitted, and then from there we conduct an inspection and look at all the technical conditions present and…

PP2:
What I mean is like this, yes? Mining inspection… the Mining Inspector at that time is armed only with all data submitted by the company. In the meantime the Inspector himself has not conducted directly any of the tests, but then there’s a conclusion that all processes were working well. How could you arrive at such a conclusion if the inspection team does not conduct its own tests?

NGS:
Yeah, as technical people we look at the impacts of certain activity, Sir, apparent from the equipemt, from the installations when the Mining Inspector examines all the installations and the data and the Mining Inspector as a professional knows if an activity and all facilties are functioning well, Sir. So we do not need to take samples and say that when this installation functions well, the environment will be preserved well. That is the conclusion.
PP2:
So your conclusion is like that…

NGS:
Yes.

PP2:
In conducting inspections?

NGS:
Correct, Sir.

PP2:
Yes, alright. And then you said you also received data from…

[Recording stops]

PP2:
… from CSIRO and WHO?

NGS:
Correct, Sir.

PP2:
What I saw earlier you only just glanced at the title page and you were able to recognize it, what’s referred to as CSIRO and WHO research results. That’s what I’m asking you. Were you also involved in the studies conducted by CSIRO or WHO?

NGS:
No, Sir.

PP2:
No. And then did you also read earlier the opinion of your institution about the disagreement with the Technical Team or the [Peer] Review Team, yes?

NGS:
Yes, Sir.

PP2:
Yes, correct, you did read those, right?

NGS:
Yes.

PP2:
Yeah. Did you personally conduct the studies conducted by ESDM about PT NMR with regards to that disagreement?

NGS:
Yes, I took part in the Internal Team, the Internal Team of the Department of Mining as a member discussing that, Sir.

PP2:
Discuss, where was the discussion?

NGS:
We discussed it at our office, Sir.

PP2:
In Jakarta?

NGS:
Yes.

PP2:
Did you go directly to PT NMR to do the research?

NGS:
No, Sir.

PP2:
Never, yes. Good. And then, Witness or Expert, yes, you also explained earlier that there was no report about any leakages or other things related to failure of processes within PT NMR?

NGS:
Correct, Sir.

PP2:
Yes, correct. Have you ever received any reports that there’s been work accident or of all kinds of activities that hampered… so the process failed or didn’t work well? Is that also reported to your institution or to you personally as Mining Inspector?

NGS:
Well, I never heard of any such obstacles, and also never seen a report that mentions any obstacles, Sir.

PP2:
So that means never, yes?

NGS:
Never happened, Sir, a report like that.

PP2:
And then again, this has to do… the findings of Mining Inspectors are always discussed with all Mining Inspectors in your institution?

NGS:
Correct, Sir.

PP2:
Yes, correct, yes?

NGS:
Correct.

PP2:
Even before you go there’s an evaluation [involving] all Mining Inspectors on a company?

NGS:
Correct, Sir.

PP2:
Yes. What is the procedure used in that discussion and what are the follow up measures to the discussion which have been conducted by the mining inspectors?

NGS:
Well, before these Mining Inspectors go to the field, he will make a résumé, Sir, a résumé of the company. And this Mining Inspector will collect all data, whether it is from the quarterly report or reports from the previous inspections, including if there exist, other reports concerning the company. It is from these that the Mining Inspector will provide a résumé of his inspection program to all other Mining Inspectors at the office, Sir, so other Mining Inspectors, even if they have not conducted inspections to a mining company, will know about the condition of a mining company from the mechanism we employ at the office, having communication among Mining Inspectors at the office. Like that, Sir.

PP2:
How many Mining Inspectors are there in your place?

NGS:
There are 12 people, Sir.

PP2:
How many places must be inspected in all of Indonesia?

NGS:
Yeah, for all Indonesia, at this time there’s around 25 mining companies, Sir.

PP2:
Is it just mining companies that your team is authorized to inspect?

NGS:
Yes, Sir, only mining companies.

PP2:
Yes, only mining companies because the inspection is also a Mining Inspection?

NGS:
Yes.

PP2:
This is just to confirm, yes?

NGS:
Yes.

PP2:
Yeah. And then, still has to do with your statement earlier acknowledging WHO and CSIRO studies, yes, CSIRO? Have you studied those studies?

NGS:
Yes, I have seen and studied those reports, Sir.

PP2:
What were the results of the WHO study?

NGS:
Yes. Basically the WHO study that I read, from that report it was apparent that in Buyat Bay there was no indication as mentioned, cases of Minamata, Sir, that the pollution, that the community suffered pollution from mercury. WHO said that there was no such thing there. That is what I got from the summary of that report, Sir.

PP2:
The point is that down there in Buyat Bay there is no Minamata case, like that, yes?

NGS:
Yes, Sir, like that. Yes Sir.

PP2:
Yeah, and then the study by CSIRO?

NGS:
Yes. What I can conclude from that report is that there was no pollution or, say, contents of heavy metals at sea around Buyat Bay that exceeded the limit, Sir, about the quality standards. Like that, Sir.

PP2:
In your studying or researching the summaries of these two institutions, were you supported by your own or your institution’s scientific research? 

NGS:
Yes. Our institution, our institution very much trusts, Sir, I mean, such international institutions. Therefore, even based on our own internal results we did not agree, moreover when the results from the institutions that we trust very much in this sector, that are competent in this regard. So we too had an internal team, Sir, in this case. More or less like that, Sir.

PP2:
And you personally, did you take part in the research?

NGS:
I did not take part, Sir.

PP2:
You didn’t huh?

NGS:
Right, Sir.

PP2:
Yes, alright. Perhaps that would be it from us. To be continued…

PP1:
Just a bit, Sir, one or two. Expert Witness…

NGS:
Yes, Sir.

PP1:
You have a letter here. Do you represent yourself or your institution?

NGS:
I represent my institution, Sir.

PP1:
Represent an institution. The institution is a department?

NGS:
My institution is the Technical and Environmental Directorate of Minerals, Coal and Geothermal Resources under the Directorate General of Minerals, Coal and Geothermal, which is under the Minister of Energy and Mineral Resources, Sir.

PP1:
Minister of Energy and Mineral Resources. Therefore in one scope of the government?

NGS:
Correct, Sir.

PP1:
Yes, so that means you’re here also in the capacity to represent the Government, yes?

NGS:
Correct, Sir.

PP1:
Thank you, Sir.

J III:
There is something that I would like to ask before I turn it over to the Defendant, yes? You said earlier that you have conducted a lot of inspections of mining in Indonesia. Have you heard of 10 mining companies that are being environmentally audited? Whether ordered or on their own initiative, conducting environmental audit? Have you found that in Indonesia?

NGS:
Yeah. Yes there are a number of mining companies that are conducting environmental audit on their own initiative, Sir, without being ordered by our institution.

J III:
There are also those who were ordered. Who orders to conduct environmental audit? Is it your institution or the Ministry of Environment? 

NGS:
We never instructed to conduct environmental audits, Sir, our institution…

J III:
Yeah, that is why. So the one giving instructions according to what this Environmental Law mean, could perhaps be the Ministry of Environement?

NGS:
Yes, Sir.

J III:
But what I mean, do you have a lot of experience conducting inspections of mining companies in Indonesia?

NGS:
Yes, Sir.

J III:
You mentioned there was about 25 in Indonesia, yes?

NGS:
Correct, Sir.

J III:
That is certainly not the last [unclear] or with no permit, no, right?

NGS:
No.

J III:
Not here, yes?

NGS:
Yes, Sir.

J III:
Have you ever personally heard or seen a mining company that conducted its own environmental audit? Is there any?

NGS:
There is, Sir, there is.

J III:
…that was ordered by the Ministry of Environment to conduct an environmental audit, because in this regulation it says that it could be own initiative or could be ordered?

NGS:
Yes.

J III:
Are you aware of any mining companies ordered by the Mininstry of Environment?

NGS:
I’ve never heard that, Sir.

J III:
Never, yes?

NGS:
What I know is that there are mining companies that have a good system and on their own initiative, Sir, conduct environmental audit.

J III:
An environmental audit, yes, environmental audit. What company is that? What is the name of the company, if I may know?

NGS:
Yeah, PT Freeport Indonesia has also done that, Sir.

J III:
An environmental audit, yes?

NGS:
Yes, Sir.

J III:
And PT NMR itself never done that, yes, to your knowledge, about environmental audit?

NGS:
Never, Sir.

J III:
On its own initiative, never, right?

NGS:
Never, Sir.

J III:
We invite the Defendant to ask questions or respond to Witness’ testimony.

[Translator’s note: The following highlighted portions by the Defendant and his interpreter were left as transcribed]
RBN Questions & Comments

RBN:
Thank you Your Honor.

HS:
Terima kasih Yang Mulia.

RBN:
I just would like to ask this Witness two questions.

HS:
Saya ingin menanyakan Saudara Saksi dua pertanyaan.

RBN:
Can you tell the court who recommends the Kepala Technique and who approved an appoints to Kepala Technique?
HS:
Apakah Saudara Saksi bisa memberi tahu kepada sidang ini siapa yang merekomendasikan Kepala Tehnik, dan siapa yang menyetujui penunjukkan Kepala Tehnik?

NGS:
Yes, The Chief, the Kepala Teknik Tambang is recommended by the mining company itself and then the person recommended by the company will be approved by the Chief Mining Inspector.

HS:
Terima kasih.

RBN:
Okay, and then who within in the mining company under, under the mining regulations is accountable to the Government for K-3 or Health Safety and Environment?

HS:
Siapa. pertanyaan berikutnya, siapa di bawah peraturan pertambangan adalah bertanggung jawab dan harus bertanggung jawab kepada Pemerintah untuk K-3, Kesehatan dan apa Health eh Keselamatan Lingkungan?

NGS:
Yeah. Like we said earlier in the mining sector there’s someone called the Kepala Teknik Tambang. This Kepala Teknik Tambang is a representative of the company because actually it is the company’s Board of Directors who is responsible for the mine. But because the company’s Board of Directors cannot be continuously, permanently present in the field, the mining company must propose one of their competent employees to be approved by the Government to become the Kepala Teknik Tambang. Therefore, according to regulations, it is the Kepala Teknik Tambang that oversees and is responsible for the implementation, be it the mining safety or the mining environment, in its daily implementation in the field.

RBN:
Okay, thank you.

HS:
Terima kasih.

RBN:
As Defendant I and II, I accept this Witnesses testimony and its entirety.

HS:
Sebagai Terdakwa I maupun sebagai Terdakwa II, saya terima kesaksian Saksi ini secara keseluruhan.

RBN:
As a Professional Mine Inspector as well as an Expert Witness appointed by the Government, this Witnesses confirm that PT NMR complies with all prevailing laws and regulations and adopted best mining practices.

HS:
Sebagai Inspektur Tambang maupun sebagai Saksi Ahli yang telah diangkat oleh Pemerintah, Saksi telah mengkonfirmasi bahwa PT NMR mematuhi seluruh undang‑undang dan peraturan serta melaksanakan praktek-praktek pertambangan terbaik.

RBN:
This Witness further confirms that the Department of Energy and Natural Resources, along with others prior to a formal dissenting opinion and disagreed with conclusion contain in the 2004 Ministry of Environment Technical Team Repor but they did concured WHO and CSIRO reports that concluded that the health of the communities in the water of Buyat Bay where within standards.

HS:
Saksi selanjutnya menkonfirmasikan bahwa Departemen Energi dan Sumber Daya Alam antara lain mengajukan suatu perbedaan pendapat dan tidak menyepakati kesimpulan‑kesimpulan yang termaktub dalam laporan Tim Teknis Kementrian Lingkungan 2004 tapi mereka menyetujui dengan laporan WHO dan CSIRO yang menyatakan bahwa kesehatan masyarakat dan kondisi air Teluk Buyat berada di dalam baku mutu.

RBN:
The Witness also highlighted the fact that the Company recommends and the Mines Department approves the appointment of Kepala Tehnik for mining operations.  It is the Kepala Tehnik who is responsible for accountable directly to the mines and specturate represent in the Government for all safety health environmental issues had the minning side.

HS:
Saksi juga telah menekankan di sini bahwa perusahaan telah merekomendasikan dan Departemen pertambangan telah menyetujui penunjukkan Kepala Tehnik untuk kegiatan‑kegiatan pertambangan, adalah Kepala Tehnik yang bertanggung jawab untuk dan langsung kepada Inspektorat Pertambangan mewakili Pemerintah perihal seluruh masalah keselamatan kesehatan dan lingkungan pada lokasi tambang.

RBN:
Thank you.  Thank you Your Honor.

HS:
Terima kasih, terima kasih Yang Mulia.
J III:
Okay, that was the response and the statement. Finished, yes?

NGS:
Yes, Sir.

J III:
So thank you for coming, you may proceed to the back. Next witness so we can finish this off.
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L.T.X. Lalamentik

LMPP:
Thank you, Your Honor. Mister Otty Lalamentik, please enter the courtroom.

J III:
Legal Counsel, is this a Fact Witness, an Expert witness, or both?

LMPP:
Both, Your Honor. 

J III:
Oh, both. What is your complete name?

LL:
Laurentius Theodorus Xaverius Lalamentik.

J III:
When and where were you born?

LL:
In Makassar, on 5 November 1956.

J III:
In 1956. And what is your religion?

LL:
Protestant.

J III:
What is your occupation?

LL:
I am a lecturer in the Faculty of Fisheries and Marine Sciences at Sam Ratulangi University.

J III:
A lecturer at Sam Ratulangi University. And where do you live?

LL:
In Wawolintouan, Tondano Barat Sub-district, Minahasa District.

J III:
What is your education?

LL:
I have a Bachelors degree from the Fisheries Faculty at Sam Ratulangi University and a Masters Degree from the Faculty of Sciences at Universita Polictenica Delle Marche in Ancona, Italy.

J III:
What field is your Masters degree in?

LL:
Coral reefs.

J III:
Coral reefs, huh. So you have been called as a witness – a Fact Witness and an Expert Witness. So you have two functions here. You will first be sworn in as an Expert Witness. You are Protestant, yes, Protestant. Please stand. 

LL:
Yes.

[Witness takes the oath as an Expert Witness]

J III:
Good, you will now be sworn in as a Factual Witness.

[Witness takes the oath as a Factual Witness]

J III:
We ask that when I ask questions or other Judges ask you pay attention so that questions asked by the Judges are not restated in different ways and so forth which has actually been asked by the Judges so that we can examine this case quickly and correctly, okay? Witness, earlier you said that you are a lecturer at Sam Ratulangi University, yes. Have you ever conducted research in the PT NMR work area?

LL:
I have.

J III:
What kind of research did you conduct?

LL:
Research monitoring the coral reefs.

J III:
Coral reefs, which is your field. When did you begin conducting research on coral reefs?

LL:
Monitoring has been carried out each year since 1996 and was done last in 2005.

J III:
Where did you conduct research on coral reefs? In Buyat Bay or somewhere else?

LL:
One of the research sites was Buyat Bay, and other sites were in the area.

J III:
In the vicinity of Buyat Bay, yes. You have conducted [research] for some time. Did you conduct research after the controversy emerged or had you already conducted research on coral reefs in the Buyat Bay region before that?

LL:
Before.

J III:
Before. Before there were allegations or a controversy about pollution in Buyat Bay?

LL:
Before.

J III:
Before, yes?

LL:
Yes.

J III:
Why is it that you conduct research there?

LL:
I was asked by Sam Ratulangi University, working in cooperation with PT NMR, to monitor the coral reefs during the period of their [PT NMR’s] working contract there. 

J III:
So when did you begin conducting research in Buyat Bay?

LL:
I was involved in the base line data research for the AMDAL in 1992, and after that carried out monitoring there from 1996 until 2005.

J III:
In carrying out the monitoring, did you have a team or did you work alone?

LL:
As part of a team.

J III:
Who was involved in the team? And what expertise did they have?

LL:
As the Team Leader I have expertise in the field of coral reefs. I was assisted by several friends who have expertise in coral fish and corals. Their names are John Lee Emor, Ari Rondonuwu and Winston Rembet. And there were several other people who helped us collect data.

J III:
Oh, I see. Are they also experts or students or do they already have Bachelors or Masters degrees?

LL:
They have Masters degrees and are my colleagues as lecturers in the Faculty of Fisheries and Marine Sciences [Oceanography] at Sam Ratulangi University.

J III:
Oh, I see. Did Doctor Rignolda also participate in the team?

LL:
No.

J III:
What were the results of your research? So this mean from before and after PT NMR was in operation, right? Earlier you said that [you conducted this research] for the AMDAL, meaning before operations, what I mean by operation here is the explotation, yes? And then objectively what difference did you see from your research?

LL:
The results I obtained showed that the condition of the corals from before PT NMR started operations until 2005 was stable, even though there were some fluctuations caused by natural causes that resulted in changes in certain years. 

J III:
Did you report or present the results of your research?

LL:
The report... my research findings were reported and also presented. 

J III:
And who did you present the results to?

LL:
In 2000 I presented the results at an international seminar Workshop on Coral Reefs [sic] that was specifically about corals, and which was attended by coral researchers from around the world in Bali. 

J III:
I see. And there must have also been a presentation at Sam Ratulangi University, yes?

LL:
Yes.

J III:
And you were given the task [to do this] by your institution, right?

LL:
Yes.

J III:
Sam Ratulangi University, right? Certainly you also gave your reports to those who assigned you to do this research, right?

LL:
Yes.

[Recording stops]

J III:
But earlier you said that there were other experts involved, right?

LL:
Experts on coral fish.

J III:
Coral fish?

LL:
But actually, Sir, the focus was on corals because if we are dealing with coral reefs we are dealing with the entire ecosystem, and within the ecostystem there are corals, there are coral fish, there are molluscs, and so forth. 

J III:
That means that... earlier you said that it was about the corals, yes, in terms of fish around the coral, what the condition was like... are they both in the report that you submitted or are they separate?

LL:
We presented them together. 

J III:
Together. You... you surely saw the results of the research on fish living on the coral reef. What were the results that you saw in the report regarding research on fish on the coral reef?

LL:
The research…

J III:
Were there changes between before and after PT NMR was in operation?

LL:
The results of my research on the condition of the corals as well as the fish on the reef showed that the condition of the fish followed that of the coral…

J III:
Oh, I see. When PT NMR was operating did the coral fish decline, stay normal or perhaps even increase?

LL:
My research results showed that they were in a stable or normal condition. 

J III:
That was specifically for coral fish, yes. Were other kinds of fish also studied by fishery experts on your team? For example, in previous sessions there were all kinds of terms for fish – bottom fish, surface fish – I don’t know the terms for fish. Were they also covered by your research?

LL:
No, Your Honor.

J III:
No. So it was specifically about [coral fish]. Is this team still conducting research or did it complete the research in 2005?

LL:
It is ongoing.

J III:
You are still working?

LL:
This year we will carry out monitoring in July.

J III:
Given that the mine has already closed, why are you still conducting research?

LL:
The reason for monitoring is to see if there are impacts on the corals several years after the mine closed. 

J III:
Oh, I see. In the agreement I read yesterday, monitoring of the coral reef might continue for ten years. And it is ongoing. Who is paying for that? 

LL:
PT NMR is paying for it.

J III:
Is it possible or is it in the contract for you to continue to conduct research there for the next ten years?

LL:
It is.

J III:
That could happen?

LL:
That could happen.

J III:
Is that relevant to the agreement I read in which it says that monitoring of Buyat Bay will continue for ten years?

[Recording stops]

J III:
Have you ever met anyone else conducting research in Buyat Bay during the time you have been there or up until the present?

LL:
At the beginning of the monitoring, 1996 until 1997, there was a group of researchers from Canada.

J III:
There was too?

LL:
Yes, there was.

J III:
Did you accompany them or were they working alone, and do you just see them from afar?

LL:
No, they were conducting research on their own.

A;
Research on what?

LL:
About corals. 

J III:
About corals. Have you read their research findings? Did you receive or where you given their findings?

LL:
At the time we were using different methods to conduct research. After we discussed this with the experts from Canada, they decided that our methods were more appropriate, and so they decided to stop conducting research on the coral reef. 

J III:
Oh, I see. You haven’t finished answering my question. Have you ever heard of any other institution that has conducted research in Buyat Bay? Or have you ever seen anyone else conducting research, not necessarily on corals but perhaps about something else?


LL:
No.

J III:
No. The thing is there have been many researchers there – including from non-government organizations -- but maybe you just haven’t run into them, have you?

LL:
No. But WALHI once borrowed oxygen tanks. They said it was for conducting coral research there. They borrowed them from my faculty. I oversee the diving equipment and I lent the tanks to them. 

J III:
Oh, I see. Is there mangrove forest in the Buyat Bay area?

LL:
Not in the vicinity of Buyat Bay, but at Putus-putus Island there is. But not in Buyat Bay.

J III:
How far is that from Buyat Bay?

LL:
Maybe 300-400 meters. 

J III:
300-400 meters. The Integrated Team also conducted research there. Do you know about that?

LL:
I heard about it.

J III:
Did you or your team participate in or see the research done by the Integrated Team?

LL:
No.

J III:
Oh, I see. So you don’t know what they researched. Did your team ever research tailings or take tailing samples for analysis?

LL:
No.

J III:
From PT NMR? Or take water samples?

LL:
No.

J III:
No. The Legal Counsel may proceed.

LMPP:
 Good, Your Honor. My colleague will begin the questioning. Please go ahead.

PS:
Your Honor, thank you for permission to begin questioning the Expert Witness. Are corals plants or animals?

LL:
Corals are .…

PS:
Or a system ... or an ecosystem?

LL:
Coral reefs are the most productive ecosystem and are prevalent in tropical areas.

PS:
What is the difference between coral rock and corals?

LL:
Corals are animals that are the primary component in the coral reef ecosystem.

PS:
Is your research more focused on the animals or on the coral reef ecosystem?

LL:
On corals as animals.

PS:
On the animals. Okay.

LL:
On the corals as animals and on the coral fish. 

PS:
Do you know what the benefits are of coral reefs or of corals themselves?

LL:
I do.

PS:
What?

LL:
The primary benefit of coral reefs is that they protect the beach. For humans they are beneficial as a source of food, a source of medicines and because they store genetic information.

PS:
Do sea waters require particular conditions so that the coral will grow well?

LL:
Yes.

PS:
What are those?

LL:
There are several factors. The most important is that there is sufficient sunlight, meaning that there is sufficient [water] clarity. And then there is the firm substrate on which the corals grow. And the temperature has to be between ... it is best between 25-30 degrees celsius. And the salinity must be between 18-40 per milligram. 

PS:
Oh, those are the conditions?

LL:
The primary ones.

PS:
The primary ones. If there are disturbances in the ocean environment, what do you focus your research on in order to determine that there has been a disturbance in the sea environment?

LL:
For coral ecosystem what must be studied directly...

PS:
Why?

LL:
... if there is a disturbance it is the corals animal. 

PS:
Why is it important to examine the corals or the life of the animals in order to determine the status of the sea environment?

LL:
Because by examining the corals we can learn if there has been a decrease in the coral population. That means that there has been damage, and then we have to study the cause of the damage. 

PS:
Are corals sensitive to [changes in] the sea environment?

LL:
Yes.

PS:
Does that sensitivity make them a measure of damage to the sea environment?

LL:
Yes. And specifically in coastal waters. 

PS:
Specifically in coastal waters. Other than conducting research in Buyat Bay, have you ever conducted research on corals anywhere else?

LL:
Yes.

PS:
Where?

LL:
We have conducted research in almost all coral reefs off mainland North Sulawesi, beginning from the north of Bolaang Mongondow District to the south. We have also conducted research in all of the Bunaken islands, and in most of the coral reefs in Sanger and Talaud. I have also been involved in research in Maluku as well as in Southeast Sulawesi and in West Nusa Tenggara. And I had the opportunity to conduct research in the Great Barrier Reef in Australia. 

PS:
So you have experience abroad in Australia, huh. Is diving expertise necessary in order to conduct research on corals?

LL:
Yes.

PS:
Do you have a diving certificate?

LL:
Yes, I do. I have a certificate as a diving instructor. 

PS:
In carrying out research in Buyat Bay, do you also dive with your team?

LL:
Yes.

PS:
How close do you get when you conduct research on corals?

LL:
If Your Honor will allow I can show how close I am to corals when I conduct research by showing a video and slides. 

PS:
We request permission, Your Honor. 

J III:
Yes, go ahead.

PS:
Because we will enter what is shown here into evidence.

J III:
It won’t take too long, will it?

PS:
No, not too long. We’ll abbreviate it. But later we will enter the entire video as evidence. To save time now we have prepared a short version. Please go ahead.

LL:
May I move?

PS:
Over here, stand here. 

LL:
Thank you. This is a video of us conducting monitoring of corals in Buyat Bay. This is Buyat Bay on the left. So if we are at the base on Buyat Beach, this is on the left. I am the one who just got off the boat, Sir. And there are several friends of mine, one of whom is holding the underwater camera, holding the underwater camera. We shot the beach first to show that the video we made is in Buyat Bay. Here is when we started the dive.

PS:
When was this?

LL:
We shot this on 5 June 2006

PS:
5 June, 5 June 2006. A few days ago, huh?

LL:
Yes. That is me. This is the condition of the corals there. The corals there all have different shapes. This is acropora tabulated, and this is acropora ....

PS:
How far are you away from the coral area you are studying? How far away are you – one meter or half a meter?

LL:
When we observe the transect line we must be about 30-40 centimeters away so that the centimeters show. 

PS:
Good. Continue. What is happening here?

LL:
This is the condition of the corals. This is acropora. I can say that this acropora colony spreads over a wide area. I’ve never found one like this in Bunaken. 

PS:
What is the depth here?

LL:
This is at a depth of 3-5 meters. 

PS:
And you have never found one like this even in Bunaken?

LL:
No, never. I’ve conducted research in Bunaken since 1984. 

PS:
Good.

LL:
This is soft coral.
PS:
What is the depth here?

LL:
This is acropora, this is merulina. This is at a depth of about 5 meters. This is a coral called merulina.
J III:
It looks like intestines.

LL:
Perhaps we can fast forward. 

PS:
Fast forward.

LL:
Would you break here.

PS:
Break, break, yes.

LL:
This is a coral that we call blue coral; its scientific name is heliopora corilea. It has small polyps so it is sensitive to silt and sediment. If we break it the inside is blue, so we call it blue coral. 

PS:
What did you say this is senstive to?

LL:
Sediment.

PS:
To sediment.

LL:
Because the polyps are very small. 

PS:
The polyps are very small. Good. Continue.

LL:
Continue.

PS:
Fast forward a little.

LL:
Perhaps if you could fast forward. Stop. This is a stone coral, but its tenticles are out showing that it is alive. Its name is plerogyra sinuosa. In English it is called ....

PS:
In the foreground, right?

LL:
… Grape coral. Continue. Hold on. That is my hand. I am moving my hand so that the animal retracts its polyps to prove that it is alive. And it is doing just that. This coral has already come up. Stone coral. Its house. So it is retracting its polyps inside. This one’s polyps are still extended out. If they are retracted ....

PS:
Yes.

LL:
Please. This is soft coral

J III:
What is that?

LL:
To be honest, Your Honor, I don’t know what that is, but it is on top of the coral. I will continue. Stop. This is a pretty large coral expanse. It consists of acropora coral, which grows quite fast. It can grow up to 12-18 centimeters per year – in length, added growth. 

PS:
How tall is it now?

LL:
That might be half a meter. But what I mean is growth in girth, not ....

PS:
Oh, it spreads out on the sides, huh, in area, right?

LL:
Yes.

PS:
Good, in area, right?

LL:
Please continue.

PS:
Who is this picture of?

LL:
That is me. And that is a kind of symphyllia coral. Please continue.

J III:
Intestine coral.

LL:
So we found a total of 24 genera of corals in Buyat Bay.

PS:
What is a genera?

LL:
Genera is one level above species in the taxonomy, so one genera may consist of hundreds of species, particularly for acropora. Such as here where we found there are many acropora. Shortly I will publish a book on this. There are 20... more than 25 species of acropora, which is only from one genus, the genus acropora. This is symphyllia. Please continue. 

PS:
Meaning there are lots of them?

LL:
That means that of all the different kinds of corals, we found at least 50 species there. This coral is stony coral, this is acropora, this is a soft coral. Perhaps we can speed up because there is still a lot. Enough, stop. This is the stage that we set up permanently. From 1996 we returned to the same place to take measurements, so that we can clearly determine the changes that take place on the [sea] floor. That is because we return to the same location. 

PS:
Why do you have to return to the same location?

LL:
That is the research method. The monitoring must be done with what is called a permanent transect. So that transect is what we use.

PS:
The transect method, different transcects?

LL:
Different transects.

PS:
Oh yes.

LL:
Yes. Please continue. Just a moment. Break. These are the fish that are above the coral reef. Please continue. 

PS:
Are those alive?

LL:
Speed up. Ok, let me break here. Here we are surfacing because we will dive at another location that is deeper, and we will need lights, so we need ....

PS:
Do you mean that you are going to get lighting equipment?

LL:
Flashlights.

PS:
Yes.

LL:
We will need flashlights, so we surface first and then dive again. 

PS:
Good.

LL:
Please continue.

PS:
To a location that is deeper than the one before?

LL:
Yes, correct. This was still a coral field at about 3-5 meters in depth. Just a moment. This is a coral from the lobophyllia genus, aulophyllia. This is like cups, so if there is waste or something it will be caught here and will kill the coral. Please continue. 

J III:
Killing it. It won’t ....

LL:
Perhaps we can fast forward. This is a sponge, this is chrinoid or feather star or sea lilly. There are many of them perched here. This is an animal, Sir, but it is perched on a sponge. The sponge is also an animal, it is formed… pause for a moment. This is one kind of stony coral that we use to estimate the minimal age in this location. This is a stone coral called porites from the porites genera. It grows only 8-12 millimeters per year. 

PS:
Per year?

LL:
Per year.

PS:
12 millimeters per year?

LL:
From 8 to at most 12 millimeters. That is according to the latest research I have read. 

PS:
So how old would this one be?

LL:
This appears to be more than 30 centimeters long, so it has been here for at least 15 years without being disturbed. 

PS:
15 years. What is the depth here?

LL:
This is at a depth of 8 to 10 meters. 

PS:
At a depth of 8 to 10 meters, if .....

LL:
This light is from the flashlight. So we are using lighting here. 

PS:
If tailings or sediment collect on top, what effect would that have?

LL:
It would kill [the coral].

PS:
Kill it. How long would the tailings have to settle there until it called the coral?

LL:
The tailings... I don’t want to talk about sediment. Tailings...

PS:
Or sediment...

LL:
I want to convey that [it depends on the] sediment characteristcs. If high levels of sedimentation take place and the sediment descends and sticks here, the coral will die in a matter of days. 
PS:
It will die in a matter of days?

LL:
Yes, correct.

PS:
It wouldn’t take years?

LL:
Correct.

PS:
Good.

LL:
That is if it adheres directly. Perhaps a bit longer, a week, if the sediment is mixed in the water column. There are two ways that sediment kills corals, especially stony corals: the first is by directly covering it, the second is by preventing sunlight from penetrating to the coral, because corals live in symbiosis with brown algae called zooxanthellae, which is why the coral is brown. 

PS:
Fine.

LL:
Because there is brown algae in thestrands.

PS:
Good. Continue.

LL:
This is a soft coral.
PS:
This is a soft coral?

LL:
Yes, we can fast forward. Fast forward. This is a live coral. This is a mycedium. That is a stake that we placed at a depth of 10 meters. Our permanent transect is located at a depth of 3 and 10 meters because that is the requirement agreed to by coral experts from around the world to measure the health of corals. The most productive depth for corals or stony corals is from 3 to 15 meters of depth. 

PS:
Stony corals live at a depth of 3 to 15 meters?

LL:
That is the optimal or most productive depth for them. They can live up to depths of 50 meters. I have read in the latest literature that there are even stony corals that are not connected to... that do not live in symbiosis with zooxanthellae that have been found in waters...

PS:
Coral or coral reef?

LL:
... of Ireland at depths of 2000 meters. 

PS:
2000 meters?

LL:
Yes.

PS:
Okay.

LL:
Please continue. Perhaps we can fast forward. This is a soft coral. Just a moment, pause. Stop. Pause. This is the porites we saw earlier, but we found this at a depth of 15 to 17 meters and is about 1 meter around, and at that size I can say for certain that this coral has been there for 20 years. 

PS:
For 20 years?

LL:
Yes.

PS:
By looking at its size?

LL:
Yes.

PS:
Good.

LL:
Please continue. Okay, just a moment, pause. This coral is called pachyseris rugosa. This coral is encrusting, meaning that as it grows it covers the substrata. It spreads out. It is also a kind that is sensitive to sediment. Because it spreads out it also easily absorbs heavy sediments. 

PS:
Which settles down.

LL:
Or those [sediments] that descend rapidly, killing them. The depth here is the same as the one shown earlier. The locations are close together. Please continue. 

PS:
How far is that from the mouth of the PT NMR tailing pipe?

LL:
About 400-500 meters. 

PS:
Between 400 and 500 meters. And it covers the substrata there?

LL:
Correct.

PS:
The substrata.

LL:
Correct. And this is in… but I don’t know, I haven’t read the literature about the growth rates. This coral is the species…

PS:
Please stop for a moment. 

LL:
… mycedium.
PS:
What was that called?

LL:
A stony coral from the genus mycedium that also grows by spreading out. This is what we call a black coral. 

PS:
Alright.

LL:
Although the color isn’t black, this is also a kind of black coral. But what we call an octocoral. 

PS:
What is the depth there?

LL:
This is at depth of about… just a moment. 

PS:
What classification is this in?

LL:
This was when we were conducting research on schools of bobara fish, in Indonesian called kuwe, or in latin caranx sp, that were passing by. I think there must be more than 100 in Buyat Bay. 

PS:
In Buyat Bay?

LL:
Correct.

PS:
How big are they? Can you show us with your hands?

LL:
These are about 3-4 kilograms. 

PS:
3-4 kilograms per fish?

LL:
Per fish.

PS:
Alright.  

LL:
Please continue. But they are fast swimmers so we couldn’t film them any longer. 

PS:
Are those migratory fish?

LL:
Yes.

PS:
So they don’t live around the reef?

LL:
No.

PS:
Uh huh.  

LL:
This is an lophelia coral. 

PS:
What is it?

LL:
It is a soft coral. Perhaps we can fast forward. This is a sponge growing on the reef ball. PT NMR put a reef ball, or artificial reef, in place here in 2000 or 2001. And there are already organisms growing on it. 

PS:
Can you repeat that? PT NMR put a reef ball in the sea? What is that for?

LL:
Yes, in a sandy area. 

PS:
In a sandy area. What is the purpose of that?

LL:
The aim is to add space for fish so that the productive waters for fish in the area are increased. Because coral fish are territorial. So when there are too many, they look for new places to live. 

PS:
Alright.

LL:
By preparing a space like this we can determine that they are getting more space and the number of fish will increase. 

PS:
What year was the reef ball installed?

LL:
In 2000 or 2001, if I’m not mistaken.

PS:
What is that?

LL:
That is a sponge.

PS:
What is that that came out of the coral? What kind of coral is that?

LL:
No, it is growing. It is being carried by the sea. The individuals are carried by the sea and then stick somewhere and slowly grow into organisms. 

PS:
So that isn’t what was set up by PT NMR. That isn’t the shape, that additional thing?

LL:
No.

PS:
It was cast like that since outside, ’it didn’t grow on its own in the sea? 

LL:
This?

PS:
Yes. Oh, that grew on its own in the sea?

LL:
Yes.

PS:
What does that mean? That it is a good place for corals to grow?

LL:
It means that it is less than 5 years old. 

PS:
Yes, it means that it is growing well, right?

LL:
Yes. Continue, we can fast forward. This is also a reef ball. This is a coral called…

PS:
How deep is it there?

LL:
Just a moment, just a moment, pause. This is a pocillopora coral growing there. This is also a pocillopora here. This is a vericosa. This is damicornis. They are of the same genus, the same genera, but they are different species. But if we pay close attention they look alike. The polyps are very, very small. Yes, this is a coral colony where the animals form a colony, and there can be millions of them. 

PS:
Alright.

LL:
Millions of little animals. Please continue.

J III:
Speed up.

LL:
Perhaps we can fast forward. This is a montipora; this is a soft coral; this is acropora ....
PS:
They are also growing on the reef ball?

LL:
Yes?

PS:
These are also on the reef ball?

LL:
Yes, they are growing on the reef ball. This is the reef ball here. 

PS:
Oh.

LL:
There is also a tubastraea growing here. This is an acropora. We are starting to ascend to the surface. We are ascending because we are running our of oxygen, so it is best to surface. 

PS:
Alright. Stop here for a moment. What kind of coral is this?

LL:
That is an acropora and this is porites.
PS:
It is shaped like a plate, huh?

LL:
Yes. Our term for that is tabuloid acropora.

PS:
What would happen if a thick layer of sediment was deposited there?

LL:
It would die.

PS:
What?

LL:
The coral animals would die.

PS:
Die. Would it cause them to break or be destroyed or ...?

LL:
If it got too heavy – several kilograms – sure it would break. But if it only covered the coral network, the coral would die. 

PS:
Alright. Continue.

LL:
This is also an acropora coral, but it is acropora palifera. Here I gave a sign because I was about to surface. So we continued to record this...

PS:
What is that in the back?

LL:
This is in the bay. These are the hills surrounding Buyat Bay. Over there is Buyat Beach. This is the side, so from inner area we went out a little. 

PS:
Alright, that’s enough.

LL:
I think that is enough. 

PS:
Yes.

J III:
Finished.

PS:
We will continue, Your Honor. There was an Expert who testified in this court that the water in Buyat Bay is cloudy because PT NMR disposed of tailing waste there. You just showed clear images that were taken a few days ago. When you conducted research before and after, or let’s say in 2003 and 2004 when PT NMR was still in operation, what was the quality of the water compared to that which we just saw? Was there a significant difference in the clarity or turbidity of the water?

LL:
It is the same.

PS:
The same?

LL:
What affects, if I may add something, Sir… what affects the clarity is the season. During the rainy season the water is a little cloudy because Buyat River flows into the bay and carries sediment, but outside of the rainy season the clarity is the same. 

PS:
Earlier you said that there are several kinds of corals that live at certain depths – 3-15 meters – based on your empirical research. That’s what you said earlier. And there are also coral species that live at depths of up to 2000 meters. What is the average depth at which corals live productively in Buyat Bay?

LL:
I have dived to up to 40 meters, to about 45 meters. 

PS:
Alright.

LL:
And at that depth only small spots of coral remain. But that is at the station we call station 3. The most productive depth for coral in Buyat Bay and vicinity is from 3 to 12-15 meters. 

PS:
Good. What year did you yourself begin conducting research on corals in Buyat Bay?

LL:
I began monitoring in 1996. 

PS:
Monitoring in 1996. Did you ever dive for research in Buyat Bay before 1996?

LL:
I did.

PS:
In 1992, right?

LL:
In 1992.

PS:
You did. Okay. I want to check whether you saw a change in the coral population there beginning in 1992, in 1996 when you conducted monitoring, and from what you just showed in the video. Has there been a change in the kind of [coral] population, the kind of [coral] population, or in the health of the growths between the three – in 1992, in 1996 and in what you showed earlier?

LL:
In certain years there were major events for the corals when the condition of the corals declined. 

PS:
What factors caused…

[Recording stops] 

LL:
At the time, what we recorded – because we found it ourselves – was that there were three [factors]: first, human activity; second, global warming in 1997 and 2000; and, third, between 1998 and 1999 there was an explosion in the acanthaster planci, or spiny star fish, population. I would like to ask for permission to show slides for a moment. 

PS:
Alright. I would like to ask for permission [for the witness to show slides]. Other than damage to the coral reef from those three factors… the three activities, yes, go ahead, please, may I ask for permission, Your Honor?

J III:
Go ahead.

[The witness shows a document]

LL:
And here.

PS:
Why did you select locations 1, 2, 3, and 4?

LL:
Because as far as we know, the tailings, the mouth of the tailings [pipe] is here and the oceanography publications that we read showed that the current mostly flowed in this direction. 

PS:
What current do you mean? The wind current?

LL:
The water current.

PS:
The water current. Alright. So you selected those [locations] based on predictions that the turbidity or cloudiness of the water from the Buyat River and the possibility that the tailings were carried there?

LL:
Yes.

PS:
Considering the water current, the sea current earlier, right?

LL:
Yes.

PS:
So that is the reason you selected [those locations], right?

LL:
Yes.

PS:
Yes. Good. Continue. 

LL:
Just a moment. And, uh, this is one proof that there has been coral bombing there…

PS:
What?

LL:
That is also possible for the second here…

J III:
Bombing.

LL:
Yes. This coral has been hit by bombs. So on its side the rest still stand but this has all collapsed from bombing. 

PS:
Do you know that there has been bombing there?

LL:
We once dove at the control station in Hogou Island and behind it people were bombing. 

PS:
Why?

LL:
Because under water the sound is very loud.

PS:
Oh, you could hear it down there? 

LL:
Yes.

PS:
Could you tell that it was the sound of bombs?

LL:
Yes.

PS:
That is based on your experience?

LL:
Yes.

PS:
You heard it yourself?

LL:
Yes. I have also heard the sound in Southeast Sulawesi when we were training several members of the navy to conduct research like this. There were people bombing behind the island, and it was very loud. 

PS:
Alright. Where was this photograph taken?

LL:
This is at station 3.

PS:
At station 3. Where is station 3?

LL:
The one earlier.

PS:
Station 3 is the one in the picture before?

LL:
This is site 3.

PS:
Oh, at site 3. Good. Continue.

LL:
Continuing. This activity… you can see that that people have placed an anchor and then… but this is already forbidden actually, because this is done by locals catching fish with nets, and when they pull [on the nets] they catch on the coral. 

PS:
Yes, that is one factor. Alright. 

LL:
Continue.

PS:
The others?

LL:
This is the root of a acanthaster planci, that I said is a spiny star fish. 

PS:
What is that?

LL:
It is an animal.

PS:
An animal. I mean, what is the connection between that animal and the coral?

LL:
It eats coral polyps. The coral turns white when the polyps are eaten. The animal sucks them out, it has suckers, and this has already been sucked causing the color to change. This is still brown, here is has been sucked white. Here it hasn’t been eaten. At the time we took the initiative to collect them [the spiny star fish] and throw them into deep waters. They are very toxic. 

PS:
Very toxic.

LL:
Poisonous.

PS:
And there can be an explosion of these at certain times?

LL:
Yes.

PS:
That is one cause of damage to the coral reef?

LL:
Yes.

PS:
One cause?

LL:
One.

PS:
Other than global warming, mentioned earlier?

LL:
Mentioned earlier, yes. Just a moment. Next. Ah, I have never found a picture like this that actually proves that global warming is taking place, Sir. Because global warming kills corals, and when corals die it turns white. But in order to know that it was killed by global warming .... Like this animal here – it is still alive, but because of stress from the increase in water temperature by up to 3 degrees, it has released the zooxanthellae, the brown algae, so that it is white but still alive. To prove that it is still alive, the theory I use is like what I said earlier – I wave my hand and it retracts its polyps. When the polyps don’t show it appears like this.

PS:
Oh.

LL:
So here you can see that all that is left is the coral skeleton. When the coral dies all that is left is this coral skeleton. 

PS:
This is the result of global warming. Is that what we call El Niño?

LL:
Yes, that is what causes it. We call this bleaching. 

PS:
Bleaching?
LL:
A bleaching event, yes.  

PS:
Where is this? At Hogow Island in 1997?

LL:
At Hogou Island. I took this picture at Hogow Island.

PS:
How far is that from Buyat?

LL:
But this actually happened at site A. 

PS:
At the very tip, in the picture?

LL:
Yes, at the control station.
PS:
The control station ?

LL:
Yes.

PS:
Alright.

LL:
Go ahead. When coral dies it looks like this, there aren’t any polyps. This one is half alive, part alive. This is brown, part dead. This is from porites, part of which is dead from global warming. This is already dead. 

PS:
That is still from the same place, the same place, at Hogou Island. Where was the photograph taken?

LL:
At Hogow Island.

PS:
Also at Hogow Island?

LL:
Yes. This is seriatopora hystrix. This is pocillopora.

PS:
Alright.

LL:
So the effects of [global warming] hits all kinds of corals. It isn’t selective. 

PS:
Alright. Are you finished?

LL:
Yes, I am.

PS:
Thank you very much.

J III:
End of slide. Is that all?

PS:
After seeing that… I would like to continue, Your Honor.  After seeing the conditions [from] your research, what if sediment from the mouth of the tailings [pipe] or from somewhere else flows and covers the corals that you showed. What impact would that have on the life of the corals?

LL:
The corals would die.

PS:
The corals would die. Witness, have you seen tailings from PT NMR?

LL:
I have seen tailings from PT NMR, but the one’s I have seen are tailings that were collected and dried in the PT NMR laboratory. The PT NMR Environmental [Department].

PS:
Have you seen tailings that were collected and taken to the laboratory?

LL:
Yes.

PS:
If… not if… during the time you have been diving in your research area, whether in 2005, in 2004, and now in 2006, during that time… would you please remember as best you can and answer honestly and to the best of you ability based on you knowledge and in accordance with the oath you took… have you found tailings in the corals that are like those you saw in the laboratory?

LL:
No.

PS:
You didn’t find [such tailings]. Good. I think that is all, Your Honor. 

J III:
We invite the Public Prosecutor to ask questions.

PP2:
Good. Thank you, Your Honor. We will continue the questioning of the Expert Witness. Earlier the Expert Witness explained at great length that there is something interesting – that is the impact of global warming and the possibility that there has been bombing in the sea, which you said could cause corals to die. During the time you have conducted research, from 1996 on... you said you have conducted research from 1996 until the present, that is on June 5 you were still diving... Have there ever been times when certain genera of corals disappeared, even though they had been there before, or you found them at a later time?

LL:
There are.

PP2:
There are. What went missing? What genus of coral disappeared?

LL:
If I may show my research results…

PP2:
Yes.

LL:
Perhaps it would be better, so it’s more appropriate. 

PP2:
Yes.

LL:
Please allow me to show this to the Judge, perhaps.

PP2:
Yes.

J III:
What caused this [coral] to disappear and then reappear? What is the cause?

LL:
It could make a comeback because its habitat was not available and the water conditions allowed it to grow again. [sic, unclear logic]

J III:
Oh, I see. So if the habitat is not conducive it will disappear, but later can reappear?

LL:
Yes, this is acropora.
PP2:
Acropora and?

LL:
Acropora occurs  all the time.

PP2
Occurs all the time?

LL:
Yes.

PP2:
What year was that?

PP2:
In what year did that occur?

LL:
That was in 2005.

PP2:
2003, this is in 2003.

LL:
So here... this is genera acropora above. So in 2003, at 10 meters depth, we didn’t find acropora at station 1 any more, but in 2005 in 2005 it was there, like this. 

J III:
Before that it was present? 

LL:
This is the report, Your Honor. Should I go through it one by one?

J III:
That will take too long. It was present before then?

LL:
Yes.

J III:
And then it disappeared.

LL:
Disappeared.

J III:
Did it disappear for good, or what?

LL:
It is there again now.

PP2:
Yes. What caused it to disappear?

LL:
That is what I showed earlier, Sir. 

PP2:
Yes.

LL:
There are several factors that could have caused it to disappear.

J III:
Global warming, bombing…

PP2:
Yes. Global warming and bombing [effect all corals] evenly, not selective, right?

LL:
Yes, correct.

PP2:
Only two were found in 2003?

LL:
Not two.

PS:
How many?

LL:
Not only two were found. 

PP2:
Yes, how many did you find in 2003?

LL:
Yeah, I’d have to look at the total again. May I?

PP2:
Yes, go ahead.

LL:
This is the total number of colonies there. There were 39 colonies. 

PP2:
In 2003, yes?

J III:
Why is this for 2005? This is for 2003.

PP2:
Yes, for 2003.

PP1:
What is the meaning of this: “genera mentioned above that also recorded in the station in previous study”?
J III:
Palmer there speaks English.
LL:
Just a moment, Your Honor. May I?

PP2:
Yes.

LL:
This is what it means, Your Honor: all genera mentioned above were recorded at all stations. At all stations in the previous study. 

PP2:
Yes, go on.

LL:
It means acropora and montipora were present at all stations in the 2001 and 2002 surveys, but they were not recorded in this study. 

PP2:
So in this study they were not found?

LL:
In the 2003 study.

PP2:
They weren’t there. Before that they weren’t there?

LL:
Yes, before that they were present.

PP2:
Yes, that is for acropora and... what is this?

LL:
Montipora.
PP2:
And montipora. That wasn’t found. What could cause that? 

LL:
The cause…

PP2:
Or what do these two genera indicate?

LL:
That there was damage in this location. 

PP2:
There was damage in this location. Do you… please.

LL:
May I return [to my seat], Sir? Thank you. 

PP2:
Yes, let me continue. You emphasized that there are indications of destruction in the area. Did you also conduct research on the causes of that destruction?

LL:
Yes.  

PP2:
According to the results of the research you conducted, what were the causes of damage to these two genera [of coral]?

LL:
Those earlier?

PP2:
Earlier you explained a great deal, but...

LL:
But that included a reduction in activities. 

PP2:
Yes, including which ones?

LL:
The one about bombing and [global] warming. 

PP2:
Only to those 2 genera?

LL:
There were several genera.

PP2:
What you read was from the report you wrote, right?

LL:
Correct, Sir.

PP2:
Did the report you wrote only concentrate on those 2 genera?

B;
The 2003 report isn’t like that. In 2003 we found that acropora and montipora had disappeared. 

PP2:
Yes, what I am asking about is 2003. Did you analyze the causes of the disappearance of those two species?

LL:
Yes.

PP2:
Why did they disappear?

LL:
For the reasons I explained earlier. 

J III:
Bombing and [global] warming. 

LL:
I already mentioned bombing and global warming. 

PS:
That was already answered. It seems like the Public Prosecutor is beginning to force [the witness] to give the answers the Public Prosecutor wants, and that isn’t fair. That was already answered. 

PP2:
Esteemed Judges, I disagree with the Legal Counsel that the Public Prosecutor is forcing [the witness]. We would like a specific explanation because [the witness] didn’t answer that there was global warming and bombing. And earlier the Expert Witness said that global warming and bombing are not selective.

PS:
Please, Your Honor, I guess let’s just allow the requisitor to drag on to say if it is correct or not. Please, just don’t force the witness to state the reason… 

PP2:
No, we…

J III:
Enough, enough.

PS:
I think this was answered at the outset…

J III:
Go ahead and answer. If you can give an answer, please do so? 

LL:
I can. There are a number of reasons for the disappearance of acropora and montipora during the years shown in the research, among them global warming, acanthaster plancii, human bombing, for which the anchor location was shown, and dragging fishing nets across the coral. 

PP2:
Yes. Let us show the  Expert Witness, are these the results of your research?

PS:
Go ahead and match the two while you’re at it. 

PP2:
Yes, please take it over there and read it out.

PS:
Read it, let him read it. 

PP2:
Show it to him.

LL:
Yes.

PP2:
Yes.

PS:
Have a look first.

PP2:
Yes. Turn to page 8. On page 8 of the report you explain that the researchers suspect that in addition to bombing, there are also unknown biological and physical factors.

LL:
Yes.

PP2:
Is that correct?

LL:
Correct, that is on the second paragraph from the bottom. 

PP2:
Yes. Now what are these unknown biological and physical factors?

LL:
Other than acanthaster plancii, or predation, another biological factor could be a mollusc called drupella. Drupella is a very small mollusc, so to see it we have to break the coral. Another [possible factor] is…

PP2:
Did you conduct such a study?

LL:
No.

PP2:
No. You didn’t conduct a study on [other] biological and physical factors. You didn’t do that to determine that a genus had disappeared?

LL:
No.

PP2:
No. Alright. And in your 2003 report, it states on page 2 ... on page 2 that it only covers the coral reef at a depth of about 5 meters. 

LL:
On page 2 we note that each station is located in a line between 2 points that are at a depth of from 3 to 10 meters. 

PS:
Objection, Your Honor. The Expert Witness should shown that what he has [in front of him] is the same as that in the posession of the Public Prosecutor. We don’t not think that one should be expected to remember in such detail…

PP2:
Yes, please compare them. 

PS:
Yes, that is best…

PP2:
Please compare them.

PS:
Do you have the 2003 [study]…

PP2:
Do you have a copy of the 2003 [study]?

PS:
This is what is being read. Please. 

PP2:
Yes, so how about it… the same, right?

LL:
They are the same.

PP2:
The same, yes. Does it or does it not say there that it is at a depth of 5 meters?

LL:
Oh, this is the Mantatau method. Mantatau is a rapid survey method, a fast survey for learning about the condition of the coral. There we look at the condition of the entire reef at the research location. The permanent line transect is for the fixed stations. So we return to the same location each year. That is what we do at the permanent transect. 5 meters is the depth that can be reached from the surface because that is the method. For the other transect we use...

PP2:
So how many methods did you use in your research...?
LL:
Two for the coral reef, two for stony corals.

PP2:
Yes, and what method did you explain at the outset?

LL:
The line transect method.

PP2:
And did you use another method for [the study] at 5 meters?

LL:
The Mantatau [method].

PP2:
Mantatau. So, for what I was asking about, there is a difference between what you explained earlier, including what you said about coral being productive at a depth of from 3 to 12 meters, right?

LL:
Correct.

PP2:
See, that’s why I what I wanted to clarify is your statement with what is here in the report. 

LL:
I think that has been clarified. 

PP2:
Yes.

[Audience laughs]

LL:
Because 5 meters is between 3 and 10 [meters].

PP2:
Correct.

LL:
That is the productive depth.

PP2:
It is clarified, but you use two different methods.

LL:
Correct.

PP2:
Yes, that is what I want to know. Because earlier you only mentioned one method. 

LL:
Because you asked about monitoring, and for monitoring one has to return to the same station. 

PP2:
Yes, alright. My next question concerns what you said about corals growing productively between depths of 3 to 12 meters, even though according to your explanation corals can live at depths of up to 2000 meters, if I’m not mistaken?

LL:
Yes.

PP2:
They can live at [depths of up to] 2000 meters. Did you conduct monitoring in Buyat Bay in the area around where the pipe lets out or where the tailings are placed?

LL:
No.

PP2:
No. Before production in… or at the time PT NMR disposed of tailings there, did you find coral or reefs around the area where the tailings were placed?

LL:
No. I explained earlier that we once dove up to 40 meters, 45 meters in depth, there were only coral spots there, not stony corals.

PP2:
There were no stony corals, huh. At a depth… and at what depths can corals live in Buyat Bay?

LL:
At present?

PP2:
From the time you [started] monitoring in 1996 up until now, are there differences in where corals live? You have conducted studies from 1996 up until the present. Are there? For example, at 40 meters, at the time there were spots [of coral], but then at 30 meters there are corals living, and then the next year maybe there aren’t, then the following year there are. Does it happen like that?

LL:
No.

PP2:
Based on your observations at the time, what happened?

LL:
It could be said that during my 10 years of observation there, the condition has been stable, meaning that there haven’t been special events which, as I explained earlier, changed the condition of the coral reef. 

PP2:
Meaning the coral reef is in a stable state?

LL:
Yes, stable.

PP2:
During the time you have conducted research there. Alright. My colleague will continue the questioning. For now that is enough. Later we will…

PP1:
Enough, Your Honor.

J III:
Enough, yes? Finished, yes? We invite the Defendant [to ask questions].

PS:
Your Honor, before the Accused is [given an opportunity], we have a question. 

J III:
Defendant, not the Accused.

PS:
Sorry. I apologize, Your Honor. Expert Witness, do you know what nutrition is needed for corals to live?

LL:
90% of corals’ food is supplied by zooxanthellae that lives in social symbiosis with the corals. Algae, one-celled algae, brown algae, that lives in the tissue of corals. That is why most corals are brown. And about 90% of the secretions from zooxanthellae are what allow corals to grow well. For that the corals need sufficient sunlight, because the algae need sunlight to carry out photosynthesis. The secretions are what is used by the coral. Meanwhile the zooxanthellae obtain a place to live in the coral colonies. 

PS:
Alright, alright. What is the relationship between zooplankton and corals?

LL:
Other than the 90% of food that is provided by zooxanthellae, corals obtain food on their own by using tentacles. That food is zooplankton. Corals are classified as carnivorous animals that eat living things. 

PS:
Because corals eat zooplankton... are you well versed in the field of zooplankton life and how it can influence the live of corals?

LL:
My knowledge... I only know that corals eat zooplankton to supplement their diet that is supplied by zooxanthellae.

PS:
If zooplankton are eaten by corals, do zooplanktons live... my question is: at what depths can zooplankton live?

LL:
Actually, I’m not an expert on plankton, but when I studied in the 1980s I learned about plankton in a course called Aquaculture Productivity. As far as I know and remember, zooplankton eat phytoplankton, which are plants, and they require photosynthesis, so automatically the regions in which zooplankton live are at depths reached by sunlight. So phytoplankton grow in places where there is sunlight, and will attract zooplankton to those places to obtain food. 

PS:
During your time diving in the Buyat Sea and your research, at what depths can sunlight allow zooplankton to live?

LL:
As far as I know the most productive depths in Buyat Bay are from 15 to 17 meters. 

PS:
Sunlight can effectively penetrate from 15 to 17 meters, right?

LL:
Effectively enough.

PS:
Effectively enough. Do you know... have you read the literature on this?

LL:
No, I haven’t.

PS:
You haven’t. Do phytoplantkon eat tailings, or not?

LL:
Phytoplankton cannot eat anything. They are plants. 

PS:
In this trial it became apparent that the PT NMR tailings have piled up 12 meters high. They are located at a depth of 83 meters, meaning that the highest point is 71 meters from the surface. Does zooplankton live at depths of 73 meters?

LL:
That depends on the water conditions. If the tides go up and down, zooplantkon, because they live like planktonites, they depend on currents and could be drawn down. 

PS:
They could be. But can you say for certain that zooplankton does not obtain nutrition from tailings?

LL:
No, it doesn’t.

PS:
Good. Thank you, Your Honor. The reason we asked this is because a number of previous witnesses have suggested that heavy metals from the tailings are transferred to zooplankton, as though zooplantkon eat tailings. Thank you. 

J III:
Go ahead...

PP1:
There is something we forgot. May I have your permission to ask just one, two questions, Your Honor?

J III:
Why… now you say one two. One or two questions. Like that. Not one two.

PP1:
Yes. Do we have your permission, Your Honors?

J III:
Yes, you have permission. Please. 

[Audience laughs] 

PP1:
Thank you. I ask for your permission first, Your Honor?

J III:
Yes, proceed.

PP2:
Because it might be necessary to back-track .... [check]

J III:
Yes.

PP2:
Backing up, when you were diving, did you also see fish?

LL:
Yes.

J III:
They were in the pictures. 

PP2:
Did you see fish?

LL:
Yes.

PP2:
How many times did you see fish?

LL:
Many times.

PP2:
Yes. Have you ever seen fish that changed shape?

LL:
No.

PP2:
Never. Have you ever seen fish that have lumps?

LL:
No.

PP2:
You’ve never seen that. I want to show a model ....

[Recording stops]

LL:
... my colleague is the one who studies fish. 

PP1:
Did you study the fish? No, right?

LL:
Excuse me, could you repeat the question?

PP1:
Did the research study fish there, or not?

LL:
Research?

PP1:
Research about fish there. Has there been any? Have you ever?

LL:
My team and I conduct that. 

J III:
In the team there is someone who researches reef fish, but he specializes in coral reefs, yes?

LL:
Yes.

PP1:
Are you the head of the team?

LL:
Yes.

PP1:
The head of the team?

LL:
Yes.

PP1:
Research on fish there?

LL:
About the coral reef. 

PP1:
The coral reef. Not fish?

LL:
And reef fish.

PP1:
Reef fish. Does that mean that you have conducted research on fish there?

LL:
Correct.

PP1:
Meaning reef fish?

LL:
Correct.

PP1:
What were the results?

LL:
Like I already explained earlier, that the condition of the fish follows the condition of the coral reef. When the condition of the reef declines, so too does the condition of the fish.

PP1:
Oh, so you didn’t do [research] on the physical [condition of the] fish?

LL:
No.

PP1:
Oh. Thank you. 

J III:
We invite the Defendant [to ask questions].

[Translator’s note: The following highlighted portions by the Defendant and his interpreter were left as transcribed]
RBN Comments

RBN:
Thank you, Your Honor.
HS:
Thank you, Your Honor. 

RBN:
As Defendant I and II, I accept this Witnesses testimony and its entirety.
HS:
As Defendant I and Defendant II, I accept this witness’s testimony in its entirety.

RBN:
This Expert and Factual Witness confirm that he has seen no changes in the function of Buyat Bay that coral reef and fish populations are remain stabile though out the base line studies during mine operation and still remain the same after mine closure.

HS:
The Expert and Factual Witness confirms that he has not seen any changes in the functioning of Buyat Bay, that the coral reef and fish populations have been stable throughout the base-line studies and during mine operations and still remain the same after mine closure. 

RBN:
This Witness also confirm that he never absorbed tailings being transported into the upper water of Buyat Bay, those one can conclude that tailing placements perform this design and approved.  Thank you.

HS:
This Witness also confirms that he never observed tailings being transported into the upper waters of Buyat Bay, so one can conclude that tailing placements conform to the design and approval. Thank you. 

J III:
Thank you for you explanation. That is enough. 

LL:
Thank you, Your Honor. I request permission to leave. 

J III:
Yes, will the Defendant take a seat. We took a long time questioning the three witnesses. So today we have completed questioning of the three witnesses called by the Legal Counsel for the Defendant. For the next session I want to ask if the Legal Counsel for the Defendant still wishes to call witnesses?

LMPP:
Yes, Your Honor, we will call witnesses and experts at the next session. 

J III:
At the next session, because we will adjourn the session for a week. What is the date now?

HT:
The 9th.

J III:
The 9th. Add 7 and that is the 16th. Yes, the 16th of June, for the Legal Counsel to question additional witnesses for the Defense.  Session closed. 

[Gavel is struck]
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J III:
Court hearing of criminal case number 284/Ordinary Crime/2005/Manado District court in the name of the Defendants PT Newmont Minahasa Raya and Richard Bruce Ness is in session and open to public.

[Judge strikes gavel]

J III:
Defendant, please sit in the front. Before we proceed with the hearing we ask the Defendant, are you in good health today?

RBN:
Yes, I am.

HS:
Yes, I am healthy, Your Honor.

J III:
We shall continue the examination of this case. We ask the Legal Counsel, are we going to hear any witnesses today?

LMPP:
Thank you, Honorable Presiding Judge. Today we present three witnesses and experts.

J III:
I see. So we ask the Defendant to sit in the… Will the first witness please enter the courtroom.

LMPP:
Thank you, Your Honor. Mister Andojo Wuryanto, please enter the courtroom.

[Witness enters the courtroom]
Andojo Wurjanto
[image: image18.jpg]IR. James Paulus, Msi




J III:
We will ask you identity, yes. What is you complete name?

AW:
My name is Andojo Wurjanto.

J III:
Andojo Wurjanto, yes. When and where were you born?

AW:
Bojonegoro, East Java, 30 March 1960.

J III:
1960, yes. What is your religion?

AW:
Catholic.

J III:
Your occupation?

AW:
I am a lecturer in Marine Engineering studies, Bandung Institute of Technology.

J III:
What is your education?

AW:
My latest education was a Doctorate in the field of Marine Engineering.

J III:
Marine Engineering, huh. What is your address?

AW:
I live on Dipati Unus Street 22, Bandung.

J III:
Bandung, yeah? Counsel, we asked earlier, you said this Witness is a Factual Witness as well as… has he conducted research there?

LMPP:
This witness has personally done research in Buyat Bay.

J III:
Oh, he has, yes?

LMPP:
He has too, Sir.

J III:
So as an Expert Witness and as a Factual, Factual Witness, right?

LMPP:
Perhaps Pak Andojo here is Expert, yes?

J III:
Have you conducted research in Buyat Bay?

AW:
I’ve been to Buyat Bay to take measurements and I also did a lot of analysis with data from Buyat Bay.

J III:
Oh, yes. So when you testify as a person who has taken measurements there you will be a Factual Witness, yes?

AW:
Very well, Sir.

J III:
But at the same time also an Expert in marine sciences, yes?

LMPP:
Expert in marine sciences.

J III:
So you will be sworn in twice as an Expert and as a Factual Witness, yes?

AW:
Alright, Your Honor.

J III:
First you will be sworn in as an Expert Witness. Please stand.

[Witness takes the oath as an Expert WItness]

J III:
Now you will be sworn in as a Factual Witness, yes?

AW:
Alright.

[Witness takes the oath as an Factual WItness]

J III:
Please be seated, okay. You said you are a lecturer at ITB, yes?

AW:
Correct, Sir.

J III:
Really, yes, until present, yes? Since when have you been a lecturer?

AW:
I have been a lecturer since I graduated in 1983.

J III:
In what field is your specialization or your expertise as a lecturer?

AW:
In the field of Marine Engineering.

J III:
Marine Engineering, yes.  Do you have any other degree or a certificate or whatever outside of ITB, say, have you done [studies] abroad or whatever? Anything such?

AW:
Just the academic degree like I mentioned earlier, Your Honor. 

J III:
I see. I see. So let me continue. So you said you have carried out measurements in Buyat Bay?

AW:
Correct.

J III:
On whose initiative did you carry out the measurements in Buyat Bay?

AW:
It began with PT NMR requesting me to conduct analysis on data, specifically about the temperature in Buyat Bay waters, taken by PT NMR. So the temperature measurements that I took in Buyat Bay was in the context of that analysis process.

J III:
So did PT NMR ask you personally or [did it ask] the Institute or ITB at that time, and then ITB sent you or what?

AW:
PT NMR asked me personally.

J III:
Oh, as a person yes. So it means that you conducted your tasks there personally too, right? 

AW:
Personally.

J III:
Nothing to do with Bandung Institute of Technology, right?

AW:
They’re aware of it but I did not represent the institution.

J III:
Oh, I see. Do you know what the purpose was, why you were asked to measure the temperature in Buyat Bay? What was the purpose?

AW:
To obtain an opinion based on independent research from myself as a marine expert.

J III:
What year was that?

AW:
They asked me since two years ago, Your Honor. I was asked in 2004.

J III:
How long did you work there?

AW:
I worked in my place. So the relevant data was given to me. If I feel I needed more, I would ask. If I have a query, I ask. But as far as the work itself, I did it in Bandung, in my office.

J III:
So you gave the results to PT NMR?

AW:
I gave the results to PT NMR and on a number of occassions I was also asked by PT NMR to present that data in a number of events.

J III:
Besides measuring the temperature – you are a marine expert, right – what else did you do there? Did you see the depth of the sea, or anything else? Did you also do the research or seen or dived there, maybe? 

AW:
I did not dive because that is not my field of expertise. What I did in Buyat Bay was measuring the temperature and from that I was able to find out the depth. And then I just visualized it, but only from the boat.

J III:
Oh, I see.

AW:
Well.

J III:
So we cannot ask about the thermocline, yes? You never conducted, whatisit, right?

AW:
You can, Your Honor. Sorry, I heard you say ‘cannot’. My response to that would be that I can, because we obtained and read the data from instruments.

J III:
Oh, I see.

AW:
Yes.

J III:
Even though you did not dive, you were able to find out with instruments whether the thermocline was there or not, right?

AW:
Certainly, Sir.

J III:
At the depths… Okay, if you can use instruments, what instruments did you use to look at that?

AW:
The instrument was a CTD, that is Conductivity, Temperature and Depth. I have a photo of the instrument if Your Honor would like to see here?

J III:
Yes, we will look at it later, okay?

AW:
But there was an instrument used.

J III:
Did you see there, with that instrument, did you see the thermocline?

AW:
Yes.

J III:
At what depth was the thermocline that you saw using that equipment?

AW:
May I use presentation aids, Your Honor?

J III:
You may, please, please.

AW:
I request permission to stand up?

J III:
Yes.

AW:
Thank you, Esteemed Judge. I apologize if the answer is rather long, since you asked whether there was thermocline or not. So I will begin by explaining what a thermocline is according to what I have learned in the field of marine engineering. So a body of water, based on the depth, in the field of marine engineering, in marine sciences or in oceanography, is stratified based on the temperature. The top part is what’s called the mixed layer or, as some experts call it [translates it into Indonesian].

Now, under that layer is the thermocline layer. And then far down below, if the depth allows, there is sea water with very cold termperature called the deep sea layer. Ah, so this mixed layer is called mixed layer because the characteristics in all of its parts are more or less the same, for example, the temperature, for example, the density, the salinity. So in my understanding as a marine expert, this mixed layer is marked with a one-degree difference from [the temperature of] the sea surface.

The temperature of the sea surface can be easily measured, and then when we find [the depth] one degree below [surface] temperature we would come across the mixed layer. Now, I say that in Buyat Bay there is thermocline layer because the thermocline layer is the one below the mixed layer. So I identify it as where there is a border between mixed layer and the thermocline layer. So if Your Honor asks whether there is, whether…

J III:
So there is, yes? I mean, in Buyat Bay there, at what depth did you find…

AW:
Yeah.

J III:
… that thermocline layer.

AW:
Alright. Let me continue, Sir, with the next slide. Ah, so here is my finding after I did the analysis from not just my own measurements – because my measurements were only limited – but I used more data which I will show later in the next slde.


Based on my analysis, the thermocline is found on average at a depth of 43 meters and below. This was our finding for Buyat Bay waters based on data that I have.

J III:
Could you explain based on your expertise what is the difference between thermocline and this mixed layer? I mean, the activity or the currents. or whatever it is, what is the difference between thermocline and that mixed layer?

AW:
Alright, Your Honor, I will try explain and I return to that first slide. If you ask the difference, actually this stratification terminology is seen merely from the temperature aspect, because if we look from other aspects there will be another kind of terminology.

From the temperature aspect the difference between mixed layer and the thermocline layer is that in the mixed layer the temperature is more or less uniform, that is, the variance in this zone is at most one degree celcius. Meanwhile, in the thermocline, if we go deeper, the temperature falls significantly with depth. So in summary, the difference is only in terms of temperature. In the mixed layer, the temperature is more or less uniform at all depths; in the thermocline layer the temperature falls significantly with depth.

J III:
And then about the marine life, marine life or marine biota, is there a difference between marine biota in the thermocline and in the mixed layer?

AW:
Your Honor, I apologize because I am not competent [to answer] about marine biota.

J III:
Don’t know, yes? It’s better that way actually. If you’re not of competence it’s better to say it like that, not competent. At that time, were you able to see the presence of sediment or tailings in there using that instrument? Can you do it with that instrument?

AW:
We couldn’t do it with that instrument, Sir. The instrument has limitations.

J III:
So you can’t, right? So you cannot know whether the tailings placed in Buyat Bay was in the mixed layer or in the thermocline layer. With that instrument you cannot know, right?

AW:
I know about the placement, Your Honor, where the position is, based on other data, because…

J III:
Let’s see, what is it like based on other data? Let’s see what you mean.

AW:
Alright. Let me find it first, Sir. Sorry, let me show my photo. The instrument looks like this, Sir. If you ask whether this instrument can detect tailings or not, the answer would be no. But if you ask about the position of the tailings, the tailings disposal relative to the layers, I would answer that using this illustration. So based on the AMDAL document, PT NMR’s tailing disposal pipe ends at a depth of 82 meters. And then from my research, the one based on data we obtained, I found that the [mixed] layer is on average 43 meters deep. From here I can say that I know the position of the mixed layer relative to the tailing discharge pipe.

J III:
So the pipe’s end is located in the mixed layer or thermocline?

AW:
The pipe’s is located in the themocline layer, not in the mixed layer.

J III:
How come you know it is discharged in the mixed layer [sic], in the thermocline?

AW:
Because the thermocline layer is the layer below the mixed layer, Sir.

J III:
No, I mean, you didn’t dive there or did not see it. How come you know that the pipe’s end is located in the thermocline layer? I mean, how come you know that the end of the pipe is in the thermocline layer?

AW:
Alright, I will try to answer that. So two things here, Your Honor, the first one is that the pipe’s end has not changed since it was installed back then, and it is stated in the AMDAL that I read that the depth is at 82 meters. And then about whether it is in the thermocline layer or not, I explained earlier that to find out where the mixed layer and the thermocline layer, I did not have to dive. I only needed to process some temperature data, Your Honor.

J III:
Actually from that picture it can be known, because if it is below 43 meters then it’s thermocline, in the meantime the pipe’s end is at 82 meters. Like that, right?

AW:
Exactly.

J III:
Just by using that calculation it can be known that the pipe’s end is in the thermocline layer, right? 

AW:
Correct, Your Honor.

J III:
We can actually find out from this picture, but I mean, you did not dive but you can know, certainly, based on that calculation, right?

AW:
Correct, Your Honor.

J III:
… that the mixed layer is on average at 43 meters, the pipe discharge at 82 meters. So it can be concluded that at the discharge depth of 82 meters it would be in the thermocline layer, right?

AW:
Correct, Your Honor. That is what I meant.

J III:
Okay, enough. You may return to your seat. 

AW:
Thank you, Your Honor.

J III:
In the controversy about the pollution in Buyat Bay, have you presented the results of your measurements? Were you ever asked to present the results of your measurements, specifically about this thermocline?

AW:
Yeah, Your Honor. So there was an occasion when PT NMR had to make a presentation before the Ministry of Research and Technology. At that time, still in the context of an independent study, I was asked to present before the Special Team forum formed by the Ministry of Research and Technology.

J III:
What about the profession of a Marine Expert, does it have a professional organization?

AW:
Well, as a name to this day there is not yet a Marine Engineer’s Association, but I am a member of a Hydrolics [sic, Hydrology?] Engineering Association, and then also Coastal Engineering Association. There is not such thing called a Marine Engineer’s Association just yet, Your Honor.

J III:
I see. So you are very competent about… let’s just say that you can be relied upon to look at the layers in the water. That is part of your expertise, yes?

AW:
Right, Your Honor. I feel I am competent to answer about matters pertaining to physical oceanography.

J III:
What you said earlier, before whom was it presented? In what forum?

AW:
The context at that time was like this, Your Honor. You mentioned a controversy, Your Honor, that has been going on for quite a while, right? And then at one point the Ministry for People’s Welfare asked the Minister of Research and Technology to do a… I forgot what it’s called…

J III:
Study?

AW:
Yes, a study, to provide an opinion. And then to conduct that study a special team was formed at the Ministry of Research and Technology. One of the activities was to ask PT NMR to present its detailed report. I was asked by PT NMR to present results of my study at that time before the forum.
J III:
I see. So you have, huh?

J II: 
Expert, you said that the results of your analysis that in the sea… okay, or say in Buyat Beach, you found that the thermocline layer was below 43 meter?

AW:
Correct.

J II:
To determine the thermocline layer, is there a standard method used or are there a number of methods to determine where the thermocline lies?

AW:
We… so it’s like this, Sir, there isn’t one widely accepted definiton. Different experts come up with different definitions, even though perhaps in essence they are not that different. Ah, so one of the definitions which I’m sure widely used states that the thermocline layer is the layer below the mixed layer, and then that the mixed layer is the layer with a one-degree temperature variance from the surface, as I illustrated earlier. So that is the definition that I used and applied in my analysis of the temperature data from Buyat Bay waters.

J II:
And that is on average 43 meters?

AW:
Correct.

J II:
What is the barometer [sic] you use so you were able to come up with the 43-meter average?

AW:
Sorry, Sir, what was the question again?

J II:
It says here the thermocline layer is on average at 43 meters. Could you explain what is the meaning of this ‘average’?

AW:
Yes, the meaning of ‘average’ is like this: the temperature of waters there actually change with time. So if we conduct measurements in the morning, at noon, in the afternoon, tomorrow, the day after or next year, the results would be different due to the dynamics of sea water. So, if I measure it on one occasion, maybe it would be at 50 meters, and at other times it would be at 40 meters, and on another occasion the number would be different again. Statistically, based on that large number of data, if we take the average of the results, it would be 43 meters, Sir. So this is a statistical result. 

J II:
So on average 43 meters because the sea is not static by nature. It’s dynamic, right?

AW:
Not static, dynamic relative to time. Correct.

J II:
We had a witness who stated that in Buyat area here, in Buyat Beach, no thermocline layer was found below 82 meters. How do you respond to that, to such a statement?

AW:
Yeah, so in a scientific or technical forum a statement must always be supported by facts, by data. So that depends on how this expert or this person stated it. My comment for that would be, what am presenting here is 100 percent based on facts, Sir. There is a large body of facts, and the definition I adopted is used by many experts in this profession. I say that the thermocline exists based on my analysis. As for other analyses, certainly we must look at them first. If [a person] says there is no [thermocline] below 82 meters, what is the data used? What I like to stress here is that this is based on data directly from Buyat Bay itself. 

J IV:
Witness… witness, yeah.

AW:
Yes?

J IV:
If I’m not mistaken there is a stratification into three layers; mixed layer, the thermocline layer and deep sea. And then I would like to ask from the scientific point of view, what is the main purpose of dividing the sea into depths? Is it looked at from organisms or from what so there is a division of layers in the sea? Please.

AW:
Alright, Your Honor, the term thermocline…

J IV:
Yeah?

AW:
… exists only based on the temperature aspect to facilitate people in the oceanography circles to refer to a layer based on the tempereature. So we have the term mixed layer, thermocline and the deep sea layer. If other aspects are used, for example, density, there’s other terminology for that. If salinity is used, there is other terminology. Similarly, for instance, is biota is used, which in this case I am not competent about.

J IV:
Oh, alright then. So there is a correlation between life and mass in these layers. Meaning that there is correlation with life and with mass also, and then in this case, in oceanography, you specifically look at the temperature only?

AW:
The temperature, right, Your Honor, like that.

J IV:
Yes, so just the temperature, yes? Basically, the temperature?

AW:
Correct, Sir.

J V:
Alright, Witness, yeah, you said earlier that in order to find if there are layers present, be it mixed layer, or thermocline layer, it can be seen from the temperature measurements, yes? 

AW:
Correct.

J V:
Fine. And then you also said that for a mixed layer, temperature-wise, it’s around one degree celcius [drop], yes? While for the thermocline layer, with what you just shown here at depth of 72.7 meters, what is the average temperature there? 

AW:
At 72 meters… let me go back to the computer, Ma’am, yes?

J V:
Please.

AW:
But it’s like this… the explanation is like this… the temperature always changes with time, but to give you an illustration I have a clip… is it…

J V:
So not the average, yes?

AW:
We can take an average, Sir… Madame Judge… we can take an average [but] I don’t have the number, but what I can show you is that the temperature always changes.

J V:
Yeah, but what is the average value roughly?

AW:
Over there it’s… this is not yet based on correct calculations, yeah, it could be around 22, 23 degrees, the number in relative depths actually.

J V:
Yes, like this one, 72.7 meters?

AW:
Yes, 72.7. That is actually not the mixed layer but the height of the mound.

J V:
Thermoc...

AW:
No, not Ma’am, but if we look at this picture… allow me, Your Honor, the number 43 meters is the depth of the mixed layer. And then the number 72 meters refers to the peak of the tailings mound in September 1998. So that is not the depth… 

J I:
Not the depth of the thermocline layer?

AW:
No, Madame Judge, because the thermocline layer is explained like this… the thermocline layer is below 43 meters…

[recording stops]

J V:
… sunlight?

AW:
If possible…

J III:
If this is not your field say it’s not, okay? So you won’t be mistaken, yeah?

AW:
As far as sunlight penetration, I did not do a study on that, yeah?

J V:
Didn’t study.

AW:
We limited [the study] only to temperature difference.

J V:
Alright, going back, yeah… here, Witness… you showed that the end of the pipe is at an average depth of 82 meters…

AW:
The pipe’s end is not an average, it’s an exact data.

J V:
Yeah, the depth of 82 meter is the position of the end of the pipe, yes?

AW:
Correct.

J V:
With the position at such depth, could it be affected by weather or by currents?

AW:
Alright. So the forces from the environment at sea that can affect something at that depth are actually limited. I can say that one is wind, second is waves, third is currents, fourth is upwelling. 


So, let me go through each one by one. Wind can affect seas only up to several meters below the surface, because by nature it is in friction with the sea. Waves are also surface dynamics. At depths over 50 meters in the waters of Indonesia, effects of waves can almost no longer be felt. It heaves on the surface but it cannot stir things below 50 meters deep. Currents theoretically can, because currents can occur on the surface or on the bottom. But currents are also generated by other forces, for example, by winds, by waves and by tides. Now, the fact that this mound is retained – because I have another profile from a different year – that it holds there, only the depth changes, it shows that even the currents there cannot move the tailings mound there.

J V:
Alright. So, therefore, at depth of 82 meters do you think that the tailing disposal there can still be affected by currents?

AW:
Theoretically currents can affect, but the facts prove that it didn’t, because like I said earlier. Earlier it was all theoretical context, right Ma’am, yes? Now, to see if there are natural forces that can disturb the tailings we could use other data. Requesting your permission, Your Honor. So if we talk about disturbances on tailings… tailing is solid, if it is disturbed we can monitor the water quality in Buyat Bay waters. Now, for the purposes of AMDAL implementation there was a long monitoring from 1996 until 2004. Ah, so we took the results of monitoring in Buyat Bay waters for the levels of what’s called total suspended solids which show how much solid particles are present in the water column… and this extensive 8-year data shows that at depths between 0 until 50 meters the amount of solids in the water never exceeded the limits prescribed by the government.


That, Madame Judge, is how I would answer the question whether the tailings at depth of 82 meters were disturbed by natural forces. Thank you.

J III:
We invite the Legal Counsel of the Defendant.

LMPP:
Alright. Expert Witness…

AW:
Alright…

LMPP:
I only have a few questions left because it was quite clear, what was explained to the Panel of Judges.

AW:
Alright.

LMPP:
So now, to continue the questions from the Panel of Judges… Is the tailing, which as shown earlier was placed at the end of the pipe at 82 meters, while the mixed layer goes down to 42 meters…

AW:
Right.

LMPP:
… is it solid, or stable? The tailing placed, I mean, is it stable?

AW:
Alright. Requesting permission to again use the screen. Well, Counsel, we’ll try to illustrate stability or instability. So this is a profile of the coast in Buyat Bay waters taken by extending a line in the direction of the sea, and then the depth of the sea bottom here is pictured based on survey results, yeah, in September 1998. So two years after PT NMR was in operation, this was the position. The mound peaked at depth 72.7 meters. So this is a bit deeper, and then this... sorry, the figure hasn’t changed much but these are actually two different slides. This was the position in 2004. The difference is the height [of the mound] increased around 0.8 meters, but practically, if I switch between these two, the mound is still there and is not stirred all around. The fact that in 2004 there was an increase [in mound height] was certainly because more tailings were disposed of in that place with time. That’s how it is, Counsel.

LMPP:
Alright. Let me continue my question, still concerning this. Let me relate to what was said by the Prosecutors in the Indictment. Does it mean, therefore, that it’s not true that the tailings rose up to the mixed layer and was mixed, stirred there? Could you explain about it in this court?

AW:
Alright, Counsel. So if it is said that the tailings are mixed, based on facts, I can point out, I can say no. But the answer actually lies more here, in the results of 8 years of monitoring, from the implementation of RKL/RPL itself.


At depths 0 until 50 meters my calculations show that –this is in the mixed layer – the levels of suspended solids in the water never exceeded the levels of Indonesian quality standards, even if most stringent quality standards are applied, the marine biota quality standard, which states that it can never exceed 20 milligrams per liter. That’s my statement.

LMPP:
So in concrete terms, it stays stable and it is not true that it buoys up to the mixed layer and is then mixed, according to your research?

AW:
That’s right, like that. Thank you.

LMPP:
My second question is continuing on the question from the Panel of Judges. When you explained about the definition of thermocline, you said that there are a lot of definitions from different experts, but in essence they are not that different. Is that correct, your statement like that?

AW:
Correct.

LMPP:
So how people define thermocline could be different, but in essence they are not that much different. Does it mean that they use temperature indicators, so based on different temperatures they can determine whether thermocline is present there? Is that how it is?

AW:
Yes, correct, like that. If thermocline is indeed a layer based on temperature then the definition must use temperature parameters.

LMPP:
Whoever the expert is?

AW:
Yes.

LMPP:
Whatever method is used to define thermocline, that has to be the indicator or the component, meaning that it is the temperature that will define whether there is or there isn’t a thermocline. My last question, because the explanation has been very clear.

In previous court sessions Prosecutors presented an oceanographer, Pak Ilahude was his name. He has never been to Buyat Bay, he only seen it from afar… Buyat Bay… but he was researching in Maluku Sea, and that too was in the seventies. So quite sometime ago. And then he said that with the inter- or extrapolation method – I wasn’t too sure, yeah, whether it was inter- or extrapolation – he concluded that because in Maluku Sea he found it to be at 100-ish meters, with the extra- or interpolation method, in Buyat Bay – which was only 82 meters deep – there was no thermocline. Would you please explain to this court, is the inter- or extrapolation method valid to draw a conclusion to say that there is no thermocline there? Please.

PP1:
Interruption, Your Honors. We’ve agreed… other people’s research… this Expert cannot opine on that. It is other people’s opinion, not his.

J III:
Ah see… so I agree with the Prosecutor. Let us judge it actually, we’ll judge which of these experts make more sense, right? Like you just said, right, from that, from the fact that [Ilahude] did not measure sea water temperature, that expert, yes. So like that. If it’s contended here, each expert has, whatisit… all that’s left for us is [to see] which of these research results, these expert’s results, are more accurate. Whether the fact like mentioned earlier… there were facts that supported or not in Buyat Bay itself. So we… if we are to, whatisit, between experts, right… each has different judgment on that, yes? Let’s just, how do you say…

LMPP:
Alright. Perhaps, maybe, Your Honor, if I may, if that’s the case, even though I disagree with the Prosecutor, I accept it. Because I think that we’re seeking material truth in this criminal court, and usually we’re allowed to confront [opinions]. Confronting is even allowed. But if the Prosecutor says that, I, even though I disagree, I accept it, but I’ll try to rephrase my question.
J III:
It’s just that if we were to confront, that expert must be brought here too. Only then we can confront, right, like that?

LMPP:
Very well.

J III:
But he’s not here. So each… earlier he said he has conducted his base research… the facts that were… we can learn, like the other day, like you said, from afar the average in Maluku Sea extended to Buyat Bay, according to his opinion, there cannot be thermocline at 82 meters of depth. That’s what he said, right?

But he himself never measured sea temperatures in Buyat Bay. Whereas you said that all scientists agree that to find out about thermocline, the temperature of the sea must be measured. That’s how it was, more or less, right? So based on that each of us should be able to come up with a conclusion, right?

LMPP:
I’ll rephrase my question, Your Honor. So I will not relate this to Pak Ilahude because according to the Prosecutors that’s not allowed. Alright, my question… in physical oceanography, or let’s say in hydrology, okay –for which you are also part of an association – do you know of inter- and extrapolation methods? I don’t know, I forgot if it was extra- or interpolation. I don’t know where the difference is. I am not relating this with Pak Ilahude. And then the second, what is the profile of Indonesian seas like, so we can clarify or help clarify to this court about that method? Please.

AW:
Alright. Thank you. I will answer two parts of your question, Sir. The first one about interpolation and extrapolation, they are widely used in mathematics. If I do not have a number at one point of interest, but I know the number next to it, I will interpolate, estimate based on my knowledge of what’s around it. That’s interpolation. If the point is outside, my point is outside of what’s known, that’s called extrapolation. 

LMPP:
So if we only know one number and we don’t know the number over there, and then we draw a conclusion, that means we’d be approximating?

AW:
Interpolation and extrapolation are essentially a prediction.

LMPP:
Prediction. Very well. Go on.

AW:
That’s the first part. The second part about the profile of the seas based on temperature. We ask to use the screen again. Here we show the result of research by other experts which was published in a reputable journal. So the journal is Geophysical Research, a well-known journal in America, published by the American Geophysical Union. Yes, so this is a reputable journal and for such journals, before it can be published, it must go through a critique process from fellow experts.


Now, one of the results that we present here –  and this is very recent, 2004, just 2 years ago – the researcher presented an illustration about the thickness of the mixed layer, the definition of which I have just mentioned, around the world. Now, to look at this, I would like to ask for time to explain it. These colors indicate depths of the mixed layer as found in seas around the world. Red indicates hundreds of meters, but blue indicates tens of meters.


Now, I relate this picture to waters of Indonesia. Indonesia is located between Australia and Asia, here. And then we have Kalimantan there, and then Sulawesi there. Now, it can be seen here that based on this research, from month to month, the depth of the mixed layer in Indonesian waters is always blue. It means that the mixed layer never exceeds 50 meters. In other months, May, June, July, August, still similar, even though there is a change in depth in various places, in other seas around the world. But around Indonesia, which I gave these small circles, that is actually always blue. September, October, November, December, still always blue.


So now to answer your question which stated, which asked what the condition of Indonesian seas is with regards to the temperature, we say by this research that the depth of the mixed layer in Indonesian seas is only 50 meters deep. Thank you.

LMPP:
Thank you, Expert. Enough from me, Your Honor. Do you want to continue?

HT:
Thank you. I don’t.

PS:
Your Honor, we’ll continue. I don’t have too many questions, with your permission, Your Honors. Expert, in conducting studies or research in Buyat Bay, did you also study the physical form of PT NMR tailings? Did you study, whatisit, study the documentation or did you conduct your own research or not? Did you?

AW:
Well, Counsel, because PT NMR asked me to study the water temperature with regards to tailings, I know about PT NMR’s tailings based on documents. I’ve read many PT NMR documents about tailings.

PS:
Alright, yeah, Expert, when you answer my questions just face forward.

AW:
Oh, alright.

PS:
Alright. Expert, if you read or know about the form and the physical condition of PT NMR’s tailings from documents, my question would then be… from the scientific point of view, when tailings are placed, disposed of from the sea surface, from the upper-most, not below… this is just as an example or scientifically speaking… if it is released from the water surface, is it going to float or will it sink?

AW:
It will sink, Counsel.

PS:
Will sink?

AW:
Yes.

PS:
If tailing sinks, what physical factor causes it to sink, according to literature and studies that you seen in documents?

AW:
Because the mass density of tailing particles are far greater than that of water. The tailing’s mass density, according to documents, is 2600 kg per cubic meter, while the mass density of sea water is at most 1030. So it is 2600 compared to 1030. If hypothetically speaking there are tailings particles dropped from any layer, they will slowly sink.

PS:
In your study, if they indeed sink slowly and that is also affected by… or can it be affected by the specific weight?

AW:
Correct.

PS:
Correct. Is that what you meant by mass density?

AW:
Mass density, correct.

PS:
Yes, what I remember from my elementary school, BD, BD, or berat djenis [specific weight], right? We don’t know about mass density. Alright. Speaking physically… I mean, physically, we can be sure that it will sink. About how long would it take to sink? Did you study that? If we’re talking supposedly here, still… just from scientific studies, if it is indeed… placed on the surface and then released.

AW:
Yes, Counsel, I did study it because in the profession of marine engineering that I do, sedimentation is among the important factors in my profession. For that, I would like to again use the screen, Your Honor.

PS:
Please. Permission, Sir?

J III:
The one to say please…

PS:
Pardon?

J III:
Well, just go ahead. I was supposed to say ‘please’.

PS:
Asking permission, Sir.

AW:
This picture shows what’s called the sinking velocity. The sinking velocity is when I have a sediment particle – be it is sand, or whatever, gravel all the way to small particles – and then placed in water, then what happens?

PS:
Before getting too far, this is still part of physics, yes? Your field of science, yes, part of your expertise, yes?

AW:
Physical Oceanography, Sir.

PS:
Yes, this is part of, whatisit, physical oceanography, yes?

AW:
Yes, correct.

PS:
Just so that you don’t explain something that’s not your area of expertise, I mean. 

AW:
Alright, Sir, still within my competence and as [unclear]… ah, so here’s a graph, the horizontal axis shows the diameter in micrometers. So approximately if it is 400, it’s roughly 0.4 millimeter, if we put it as millimeters. So it’s quite big there. And then smaller, the particle is more fine.

So now this can more or less represent the physical [appearance] of PT NMR’s tailings. And then on this axis is the sinking velocity based on research and in this case we took figures from TU Delft website, a prominent oceanography institution in the Netherlands.

PS:
Pardon, it wasn’t too clear? From where?

AW:
From TU, Technische Universiteit Delft, a very prominent oceanographic institution.

PS:
That’s from the Netherlands?

AW:
In the Netherlands, Sir. And then here it shows the range, certainly depending on the particle size. The larger it is, the faster it falls. The smaller it is, the slower it falls, like you said earlier, depending on time.

PS:
Yes.

AW:
Ah, so the order – if we talk about the order – the sinking velocity… this is meters per second. If I were to multiply this by 100, it becomes centimeters per second, several centimeters per second. If the particle is 0.5 millimeters, the sinking velocity is roughly 5 centimeters per second. But if the particle is smaller it will fall more slowly. Perhaps this should answer your question, Sir.

PS:
Alright. Will this theory also be affected by physical factors at sea, say, tides, winds, waves, and so forth?

AW:
Yes, because sediment in the sea is an object. It will certainly be affected by other things, all natural forces at sea. What we just mentioned, this sinking velocity, is merely based on gravity. Due to its weight, it will sink down. But if there is horizontal current in a certain place, there are other forces that can carry it. So it will be carried following the forces present.

PS:
Alright. I asked about the physics on the surface. What you studied from documentation, or perhaps you also actually studied where PT NMR was placing its tailings? Is the pipe, per documentation or per your research, on the sea floor, [suspended] in middle of the sea or on the surface?

AW:
Alright. In one of the pictures I showed the position. The position of tailings discharge of PT NMR is at a depth of 82 meters from the sea surface.

PS:
Is that on the sea floor or in the middle of the water [column]?

AW:
The pipe sits on the sea floor, Sir.

PS:
It sits on the sea floor. Could you describe what is the dispersion pattern of such tailings physically?

AW:
Yeah. Now, when it started, certainly the pipe’s opening was still exposed to the sea. And then with time, as it was proven by the profile in 1998, which was 2 years after operations commenced, the pipe’s opening has actually been buried by the mound itself, as is apparent here. So 2 years after operation there was already a mound of about 10 meters, more than 9 meters. So the dispersion mechanism actually… there’s the pipe opening and here’s the mound, so practically it was never in contact with the water. It must pass through the mound which functions as…

PS:
So it’s slowly pushing the existing mound?

AW:
Correct, and that is also proven by this picture. In 2004 there’s been little change. The mound is there, and because the mass is always increasing, but it’s not being stirred all around. The mound remains there.

PS:
So it means the picture you present or show us now is based on documentary analysis… and do you also have your own personal empirical study?

AW:
That picture, Sir, this picture is actually a picture of water depth. That…

PS:
Yes. Or can it be concluded like this… to the tailing’s surface or the bathymetry based on PT NMR’s research?

AW:
Per its obligations, PT NMR is required to conduct periodic measurements. It is that data that I asked from PT NMR, and then I plotted it myself and produced the following profile. So the data is from PT NMR, but I plotted it in this graph myself.

PS:
Very well. Looking at the mound profile or the bathymetry of the tailing itself, how far from the pipe’s center line is it spread around at sea, the tailing footprint? 

AW:
Relative to the water body, going up, after 2004, there’s 10.5 meters that it must go through. It must penetrate the mound itself to come in contact with water. And then horizontally it is even farther, with 1:1500 scale, it must travel around 200 meters horizontally.

PS:
Besides reading PT NMR’s reports, did you also read reports from other parties or institutions, or other researchers about the condition in Buyat Sea?

AW:
Buyat Sea, as long as it has to do with the physical condition…

PS:
Yes?

AW:
I always seek to find materials other than those provided by PT NMR.

PS:
In your studies of other parties’ documents, have you ever found that PT NMR, PT NMR’s tailings were floating on the surface of the mixed layer?

AW:
To answer that I will not use any…

PS:
Yeah?

AW:
But I used the results of PT NMR’s own observations…

PS:
Besides PT NMR’s monitoring, were there other people who studied or proved that… certainly this is literature study, studies of other people’s work… have you ever found a study… “I found PT NMR’s tailings at such and such depth. Turns out it’s suspended.” Something like that, was there? 

AW:
To my knowledge, I have never read it.

PS:
Never read it. If, physically speaking, the dispersion is sideways, according to gravitational theory, if the tailings placed already sit there and slowly push the existing mound, what force can cause the tailings to potentially wheeling up [sic, upwelling?] or…

[recording stops]

J III:
... the currents earlier...

AW:
There’s one more, because you mentioned an upwelling.

PS:
Yes, upwelling.

AW:
There’s actually a fourth force which I have not yet mentioned.

PS:
Please, please, if there’s more in addition to what has been explained earlier.

AW:
There’s wind, yes Sir, wind… and then there’s waves, there’s currents, the third. The fourth is actually upwelling. Upwelling is actually a sort of buoyancy.

PS:
Alright.

AW:
But upwelling... we have it like this, on one hand… vertically, on the one hand we have gravity, and on the other hand there’s the upwelling force.

PS:
Oh, on one hand there’s gravity force, on the other hand there’s upwelling force. How is it… what is upwelling? We don’t know anything about it, would you explain?

AW:
Upwelling is a process in the sea where the lower layers of water slowly rise up.

PS:
You said you quoted the source Wetrich [sic], uh… how do you pronounce it?

AW:
It’s Wyrtki.

PS:
That’s a study… a journal, yes?

AW:
This came from his research. He happened to have studied upwelling for waters between Java and Australia [The Upwelling in the Region between Java and Australia during the South-East Monsoon, http://www.publish.csiro.au/nid/126/paper/MF9620217.htm].
PS:
Between Java and Australia. Alright.

AW:
True, it wasn’t done in Buyat, but this could provide an order [reference], because earlier I showed you, the order of sinking velocity of several centimeres per second. And then we’d like to show the literature too…

PS:
Alright.

AW:
… that what’s called upwelling can only lift that layer with the velocity of one-ten-thousandth of a centimeter per second.

PS:
One-ten-thousandth. 

AW:
So if this is put inside, theoretically speaking it can lift something upwards, yeah, but the velocity would be very small so practically it will not be carried up, because before it does the gravity will take over and it would sink.

PS:
In the context of your research of the sources you mentioned, from the AMDAL documents you studied, per PT NMR documents, what is your opinion about PT NMR’s tailings there… perhaps it is not lifted by gravity [sic] and the effects asked by Madame Judge early on? What’s the conclusion on that?

AW:
This is about my opinion, right, Sir? 

PS:
The conclusion?

AW:
The opinion based on those other things which I have earlier mentioned?

PS:
Yes, the conclusion.

AW:
PT NMR’s tailings in Buyat Bay lay stable on the sea floor.

PS:
Is that in theory?

AW:
No, no.

PS:
To find out whether…

AW:
That is not just in theory, that’s actually the reality, the reality.

PS:
The reality?

AW:
Actually based on monitoring results, results of profile measurements, actually. So this is more like an empirical fact.

PS:
Empirical data?

AW:
Empirical fact.

PS:
To compare certain studies that are... this is actually quite general, this question here, but if it doesn’t come from an expert it doesn’t feel quite right. Research based on studies that are actually common opinion to conclusions based on direct field studies, which one is more valid?

AW:
So, Counsel, in one of my answers to the Judge I said that a scientific opinion must be based on data or facts.

PS:
Alright. So then to find out if there is in Buyat Bay… but you have said that you have confirmed and concluded that there is no upwelling of PT NMR tailings in Buyat Sea. Now, scientifically, to be able to know if there is upwelling, do you need to do research or just from literature it can be confirmed that there will be or will not be upwelling there?

AW:
To provide a definite scientific opinion... must be based on data, otherwise, if there is no data it will be merely an opinion.

PS:
Just an opinion… and what is the quality like from a scientific point of view?

AW:
Because it is not supported by facts, it will then be really just an opinion only.

PS:
Just an opinion. Very well. Thank you, Your Honor, that’d be it for my questions.

J III:
Please. We give it to the Prosecutors to ask questions.

PP1:
Thank you, Your Honor, we’ll continue our questions. Witness – I will first say Witness – earlier you said that you conducted research based, among others, on documents. And then you also said based on direct research using instruments that you mentioned earlier?

AW:
Correct. 

PP1:
I ask you, Witness, could you perhaps explain what matters did you conduct your research on with documents and with instruments?

AW:
Thank you for your question. Actually all of the data looks the same, Sir, which is the temperature profile of the sea water. A profile is the temperature variation relative to depth. So all of it, actually, whether it came from documents or from measurements, the form of the data is the temperature variance over the depth of sea.

PP1:
So about temperatures, did you do… through documents… I mean the documents, the documents that you said earlier came from PT NMR, I mean… regarding temperatures, did you do your research based only on documents from PT NMR or did you use instruments which you mentioned earlier?

AW:
Alright. Let me use the screen to clarify my answer, Prosecutor. I grouped the data which became the basis for my findings into three groups. The first is data that was collected, data coming from PT NMR, because they were required to carry out periodic measurements as mandated by the Environmental Monitoring Plan [RPL].

PP1:
So that’s a document, right?

AW:
It’s in a document format. The format is actually electronic because the data… ah, so PT NMR normally takes measurements at least once a month. And then in the time period between 1996 until 2004 I had at my disposal 285 data profiles.

PP1:
Data, documents, yes?

AW:
Profile… and then the second group, due to something which I don’t know what the context was, PT NMR conducted more detailed measurements during a 3-month period from December 1997 until February 1998, where the sea water temperature was measured every 10 minutes.

PP1:
Who did that research, you or… ?

AW:
PT NMR, not me.

PP1:
PT NMR. So perhaps I can conclude that it was documents from PT NMR. Go on…

AW:
Because it was taken once every 10 minutes, there’s a lot of data in that three-month period. I counted, there was 11,865 [data points].

PP1:
Therefore what you looked at was conclusions from PT NMR?

AW:
Not conclusions, Prosecutor.

PP1:
Yeah, I mean the data output was data from PT NMR.

AW:
Correct.

PP1:
Therefore all records didn’t come from me… didn’t come from you but from PT NMR?

AW:
Correct, the measurements were by PT NMR.

PP1:
Very well. Yes.

AW:
And then there weren’t much additional data actually. The third group [of data] wasn’t from RPL monitoring and also not from special measurements, and not that many as well. One came from the Ministry of Environment conducted by the Independent Team. That was only 11 points. And then I personally, actually, only very limited, just three points.

PP1:
Just three points? That was the research you did personally?

AW:
I did personally.

PP1:
Just three points?

AW:
Correct.

PP1:
Yes.

AW:
But because all looked the same, they’re the same. So on the surface, and then temperature at certain depths… so I processed it statistically to obtain a conclusion which I have related earlier in this hearing.

PP1:
Alright. Thank you. Please sit down, Witness. Let me ask you again as an Expert. You have explained earlier, yes, about those layers. I want to ask you, do layers in the ocean – you as a marine expert – are those layers only limited to these three layers like you mentioned earlier: deep sea, thermocline and mixed layer? Are there other layers that you know of as an Expert?

AW:
From the point of view of temperature those are the [only] layers temperature-wise. So really those are the three: mixed layer, thermocline and deep sea. 

PP1:
Is that according to your opinion?

AW:
Not to my opinion, because that is supported by literature, Sir.

PP1:
Are there, to your opinion and your knowledge, yeah, to your knowledge, are there other opinions, opinions of other experts, that there are also layers, layer classification like you said, other classification, y’know, of the ocean layers?

AW:
If you mean other terms for layers there isn’t anything else. Temperature-wise, it’s just that: mixed layer, thermocline and deep sea. It says like that everywhere in all literature. The difference, like I said in my earlier response, is the quantification. If I used one-degree celcius, other experts perhaps use other definition, but the essence is not different.

PP1:
So there are other experts who have different definitions, according to you?

AW:
Different quantification.

PP1:
Therefore, there are other schools of thought about the layers from the temperature point of view, according to what you just said?

AW:
Not the layering, not the layering. Like I just said, in all oceanography literature there’s definitely no other. The difference is in the positioning of the mixed layer in what depth. That could be different.

PP1:
That’s what could be different. So it is possible that there’s a difference with other experts as to the position of the temperature [sic], like you said?

AW:
Yes, correct.

PP1:
Alright. Thank you. A bit more I’d like to say, when did you conduct research in Buyat Bay? I’m not saying the year… what month did you conduct research?

AW:
The one I did personally, Your Honor?

PP1:
You...

AW:
In March 2006.

PP1:
March 2006. How many times did you conduct research with instruments, like you said earlier, about temperature measurements?

AW:
That I did personally?

PP1:
That you did personally.

AW:
Only in March 2006.

PP1:
Only in March 2006. I wanna… even though it has been answered, the location of the pipe of PT NMR… according to your research findings, what is the distance from the sea surface?

AW:
The opening is located at 82 meters.

PP1:
Is that the depth?

AW:
The depth.

PP1:
But the distance from the sea surface?

AW:
Oh, [you mean] distance from the beach?

PP1:
Distance from the beach, yes, sorry, sorry.

AW:
Let me confirm with a picture.

PP1:
I have not heard your explanation on that.

AW:
The distance from the beach is around 900 meters… uh, sorry, hang on… 400 plus 200, 400…

PP1:
Saudara ingat, Saudara lupa atau Saudara tidak tahu?

AW:
I was reading the scale here… I’m reading the scale here. This is 400 plus around 200… around 500 horizontally. But to my recollection from PT NMR documents the distance, because it follows the contour, it’s around 900 meters from the location… the pipe’s length is 900 meters, but the distance from the beach is 600-ish meters.

PP1:
Is that your opinion or do you have documentation?

AW:
Not an opinion, because this is a physical object placed there. So it’s not an opinion, Sir.

PP1:
Yeah, so it’s a fact?

AW:
Fact. Can be proven.

PP1:
Now, from the surface, from the beach, did you measure the distance at that time? Did you measure then?

AW:
I did not measure.

PP1:
Did not measure?

AW:
Didn’t measure.

PP1:
Alright. Please use the microphone, Expert. I would like to get a confirmation again. The end of the tailings disposal pipe of PT NMR, factually, what you researched, is in what location? You said it was in the thermocline layer?

AW:
Correct.

PP1:
Would it be correct if I say that? 

AW:
Correct.

PP1:
Alright, perhaps that’d be it for my questions. To be continued by our colleague.

AW:
Please.

PP2:
Alright. We continue our questions. If you could remain standing there, perhaps, because we’d still like to ask for clarification…

AW:
Thank you.

PP2:
Can you explain in socialization [sic]?

AW:
Alright, alright.

PP2:
Because from the questions from the Legal Counsel you also conducted studies on tailings, but you, Expert or Witness, have not explained the difference between placement of tailings… if it is placed in the area that is, according to you, Expert or Witness, a mixed layer or in the thermocline. What is the difference if the tailings are placed in those layers?

AW:
Yeah.

PP2:
Please.

AW:
Alright. Thank you that I get the opportunity to explain. The difference is… so this is theoretically speaking, yes, Sir, the difference? If a solid matter is released in the mixed layer, because the mixed layer is homogeneous, be it from the temperature, density, salinity aspects… so it is highly possible that it will be stirred everywhere by the forces in the sea. I think I have mentioned that the force of waves, for example, is a surface phenomenon. So if it is placed on the surface it could be dangerous because it will experience great forces and then it could spread all over the place. If it is placed at a greater depth, in this case, for example, here, Sir, two things will happen. The first is there’s layering of physical characteristics, beginning with temperature, salinity… the salinity perhaps would not be that different in Indonesia, but the density… Now, because the density, according to the cold temperature, is heavier, it will remain below. And then, because the higher it goes the warmer it is, it will be lighter. So there is layering that theoretically will prevent solid particles to be carried from a deeper place to a shallower place. So that is the difference, Prosecutor. 

PP2:
Before we get that far I would like to confirm. Earlier you also explained that there’s the effect of gravity on the sediment or the measurements of gravity velocity [sic] of the sediment, as well as the existence of upwelling. Ah, so does that apply to the thermocline layer or to all layers at sea?

AW:
About that… the sinking velocity actually applies to any location, because this, Sir… hold on… so it’s like this, yes, Sir… this is actually in all waters. And actually if we look at it the density is… hold on… the range of mass density of sea water is not that great, actually, between 1000 and 1030. So what I said earlier about the sinking velocity [applies] everywhere… and upwelling is a specific event. It only exists in certain places. The one I quoted earlier happens in the waters between Java and Australia. It occurs in all places, Sir.

PP2:
Alright. Witness or Expert, you also explained, yes, that if sediment is present in the mixed layer it could be stirred and spread everywhere.

AW:
Theoretically.

PP2:
Theoretically, yes, yes. So if I were to ask for your opinion. Suppose that in the area of… or in the mixed layer there’s a pipe leak, what will happen to the sediment or to the tailings if the leak occurs in the mixed layer?

AW:
If sediment particles are release in the mixed layer zone, because of its homogeneous nature, it could spread around.

PP2:
Could spread around. In your response to the Legal Counsel Team – because the object of your research was tailings – did you also study the issue or the elements contained in those tailings or not?

AW:
Actually, the research that I was assigned to do was the temperature profile. So I did not inquire into tailings characteristics, Prosecutor.

PP2:
You did not inquire about tailing characteristics. What about the sort of elements present in the tailings, did you study that, Expert?

AW:
The element content in the tailings… that has to do with metallurgy. That’s not my field.

PP2:
Yeah, so it means no, you did not study, right? And then what you explained about the effects of gravity on sediment…

AW:
Yeah.

PP2:
Which sediment is that and in what form is the sediment?

AW:
Yes, yes, alright, Sir. I can see where you’re going with your question. So it’s like this. I am not competent to talk in detail about the composition of tailings. But if it has to do with the physical aspect of oceanography, that was sediment as a solid matter. It could be natural sediment or sediment coming from tailings, and in that case I feel [that I am] competent because the issue of sedimentation in the sea is part of the oceanography profession, Sir.

PP2:
So… but in this case what you studied… and in your study it only concerned the issue of sediments?

AW:
Concerning the physical characteristics of sediments in the context of oceanography.

PP2:
Just the physical characteristics of sediments?

AW:
Yes, correct.

PP2:
But not to itemize the sediment composition in detail…

AW:
Not the chemical composition and all that…

PP2:
So not the chemical composition, yes?

AW:
Right.

PP2:
Alright. And then about this sediment, Expert said that it applies to all layers, the [sinking] velocity theory, be it gravity or upwelling. But on the other hand Expert also explained that due to the process taking place in the mixed layer, it will be spread all over. What is the spreading pattern of…

PS:
It’s been asked, Your Honor. We have asked the dispersion pattern if tailings or sediment [are released] on the surface. There was a graph made, the theory which originated in the Netherlands. Thank you. I mean, no need to repeat.

PP2:
I wasn’t about to repeat… different question, because the aim of my question is also different to, I guess, the answer from this Expert.

J III:
Try, just try.

PP2:
Yes. I would like the Expert’s explanation about the pattern of dispersion. Is the dispersion pattern only vertical or only horizontal, or could it be both vertical and horizontal?

AW:
If the sediment solids are released in the mixed layer it will be carried following the forces that carry it. Now, the forces that carry it, as we mentioned, there’s wind, there’s wave, there’s current, and then there’s…

PP2:
Upwelling.

AW:
Upwelling, correct. So for example tides. Tides, because it’s the coast, right, Sir? During high tide it will go in and during low tide it will go out. So the direction is towards the coast and away from the coast. And then waves. Waves usually come from the direction of the sea. If it’s on the surface, because waves are a surface phenomenon, usually it will take it towards the beach, because we see that waves come from the sea. Now, the current itself actually does not happen by itself. Currents could be generated by wind, could be by waves, and then by tides, depending on the direction. And then from all that, the vertical [force] is just upwelling mentioned earlier, which by flotation will carry it upwards. Now, what is the distribution like here? That would actually be a hypothetical statement because I did not study it and also there was no disposal in the mixed layer anyways. Like that, Prosecutor.

PP2:
Yeah, there was no disposal in the mixed layer indeed, but I asked supposed there was or if there was a leak there, what would happen? And that has been answered. And then… we’ll continue our question. This, again, has to do with theory and hopefully this still relates to the research you conducted, yes? Theoretically, on the… including during the initial diposal or discharge of tailings from the pipe’s opening… could it be… it’s done using a certain pressure, right? Could it then cause cloudiness in the water first around the location of the pipe discharge, even though according to the theory you mentioned the sediment will settle? Could it cloud up the water it settles, or first spread and then settle, yeah, because it is released with a certain pressure? We ask for your opinion.

AW:
We do not… I wouldn’t like to speculate about the cloudiness, it has to do with the amount of solids in the water and for that I’d like to quote the data I took from the environmental monitoring and implementation reports [RKL/RPL]. Down to depths of 50 meters, since the beggining of PT NMR’s operations there hasn’t been any turbidity on the surface down to 50 meters. Now, I have answered this with facts reported in the environmental monitoring report.

PP2:
Facts based on PT NMR data?

AW:
Certainly.

PP2:
For that I would like to ask… still pertaining to this, and also pertaining to the points of your research, the three points. You said it yourself actually, that it’s not enough to be able to statistically study it, but in Expert’s conclusion you used a statistical conclusion based on data from PT NMR. What is actually the methodology that Expert used and how do you trust the validity of data provided to you by PT NMR?

AW:
Thank you for your question. So let me go back to data sets earlier. The first set of data is PT NMR’s monitoring as part of the Environmental Monitoring Plan [RPL]. This is an official document which, in the context of AMDAL, should have been verified by relevant agencies, be it in the region or the ESDM Ministry or Environmental [Ministry]. So when I received this data I assumed that this data was valid. And then the second set of data was much more extensive. This was conducted by PT NMR on its own initiative. I was in no position to question the validity. I was provided with the data. I assumed it was valid. If it was not valid that’s a different matter. So indeed the basis for my assumption was good faith, my trust that the data was valid. And then the last one was the three data points which I’ve acknowledged myself was not sufficient to draw conclusions. That is why I relied myself to the large amounts of data that already existed, Prosecutor.

PP2:
Fine. And then with such an explanation from you, if… we’re asking an opinion again here… if, as it turns out, the data provided by PT NMR was not valid, would you still have the same opinion with what you just gave in the court hearing today?

LMPP:
Your Honor, this question is too much and out of place.

J III:
I think we all know if the data is wrong the results would certainly be wrong too. I think that question is unnecessary. That’s common sense. I think we don’t need to prove that. Wrong data, wrong results too.

PP2:
Alright. We continue the questions. This concerns the sediments. You said that the sediment near the pipe or sediment in the… near the pipe where the tailings are placed, is solid.

AW:
Stable.

PP2:
Stable.

[Recording stops]

AW:
Because it sounds like it’s a rock. It is not like rock. The mound can change but it is stable.

PP2:
The mound can change but it’s stable.

AW:
Stable, yes.

PP2:
Yes. And then you also explained that it turns out the tailings do not come out from the mouth of the pipe directly but through the bottom. How do you relate this to theory or science? How could it happen? Is it due to pressure, or does it show that the sediment can be easily shaken from the various sorts of aspects and effects that you mentioned earlier?

AW:
Yes, Sir. This illustration earlier showed that within just two years of operation, a mound had already formed on top of the pipe’s end, so the tailings that came out from the pipe’s end, like I said, did not come directly in contact with the water column. Why can that be done? Because there is a great force from above, because there is great gravitational force. It does come out there. Now, about the possibility of it changing, I’ve shown that earlier through this illustration, that in the 6-year period the mound increased in size but the position was stable. So like in one of my earlier responses, I said that PT NMR’s tailings are not stirred in all directions. It collects there. That’s my opinion.

PP2:
Yes. Alright. That’s your opinion. If we relate it again to your opinion about the thermocline layer, and that it is very much affected by temperature, weather and…

[Recording interrupted]

PP2:
Perhaps for the future, one day, or perhaps one year, that could change the condition of the layer or the sediment. What is your opinion?

AW:
Well...

[Recording interrupted]

AW:
Tailings are not rocks, not rocks. So if there are forces in that area they could be moved, yes. But I think I have mentioned earlier, there’s several kinds. Now, if you ask about what will happen in the future, I’ll answer it like this. For the last 10 years the mound stayed in one place. If what happens in the future are normal daily climatic events, currents, waves, like what has happened every day in these last 10 years, what’s going to happen in the future is: the mound will remain stable. But if one day a great disaster occurs we don’t know [what is going to happen]. That is beyond our ability to predict that into the future, Sir.

PP2:
The disaster that you say may affect it, what sort of disaster is it more concretely?

AW:
At this stage we cannot imagine it, Prosecutor, and we don’t want to speculate. But what I would like to stress is that in the last 10 years the mound has remained there.

PP2:
So by that, does that mean that natural factors can affect the stability of the mound?

AW:
Natural factors such as those taking place daily has been proven not to affect the tailings mound.

PP2:
So that means extraordinary factors that can be categorized as disasters…

PS:
Your Honor, we ask that the Prosecutor is limited here not to add to the testimony. The term extraordinary is uneccesary. Secondly, and this has been asked repeatedly, I think this will only bias the Witness’ testimony here.

PP2:
Apologies, Your Honors, we only want a confirmation from the Expert and when we say extraordinary the Expert also nodded. So I don’t know, I’m asking the Expert’s opinion, but the Legal Counsel feels that he’s the one being asked. Here we ask to just let the Expert answer our question.

J III:
I think this has been answered by the Expert. If the condition remains like the past 10 years, the changes are just like that, that means it would be stable there, yes. If there’s apocalypse and then what’s going to happen? Well, he doesn’t want to speculate about that. That’s more or less what it means. Or a tectonic quake, or the sea floor rises to the mountain and so forth… but he doesn’t want to speculate if such events would take place. That’s what he means. So I think this is just normal.

PP2:
Yeah, so that’s why, that is what...

J III:
Yeah, that’s why...

PP2:
… must be confirmed, just...

J III:
But he has said he doesn’t want to speculate if such an event could take place, for example, like the sea floor is suddenly tossed up to the mountain peaks, for example.

[Audience laughs]

PP2:
Yes...

J III:
Well, that’s it then.

PP2:
We think we didn’t ask about his prediction of what will happen. Never, yeah. I guess for the time being that would be it from us. To be continued by…

PP1:
Yes, thank you, Your Honors. We think we are finished with questions from us Prosecutors.

J III:
Hah?

PP1:
Enough, Your Honor.

J III:
Enough, yes? Please be seated, Witness.

LMPP:
I have additional questions to clarify earlier questions, Your Honor. Requesting permission?

J III:
Yes, please.

LMPP:
Expert, can we go back to that data earlier, the data set, the slide earlier, just to confirm? So this came from PT NMR’s monthly monitoring between 1996 and 2004. There’s 285 data sets. The average thickness of the mixed layer is 43 meters. My question… so just to confirm… do you mean this is RKL/RPL document like the ones quoted by the Prosecutors in their Indictment? So these 285 data sets are part of RKL/RPL reports as submitted by PT NMR to the government?

AW:
Yeah, actually the profile in itself is not always included, Sir. So I received this data as electronic format, you see. But this should have been part of the reports, but I didn’t read it from the book. The DSS values here, I actually really read it from the book. But this one is the shape of the profile, because I did not enter the data myself into the computer.

LMPP:
Oh, so not as hardcopy but an electronic format or softcopy, which is the environmental monitoring as mentioned in the RKL/RPL?

AW:
Yes, correct.

LMPP:
Good. Just so that there’s no mistaking it. Now, the second, I’ve got two documents in my hand here and this will become… uh… could you look at it, could you, yes?

AW:
Yes.

LMPP:
Familiar?

AW:
I’m familiar with this document.

LMPP:
Could you look at it first, could you look? Could you read it?

AW:
This document is titled ”Kaji Ulang Teknis atas Laporan Kementerian Lingkungan Hidup, November 2004 Mengenai Teluk Buyat” [Technical Review of the November 2004 Report of Ministry of Environment about Buyat Bay].

LMPP:
Alright. Please be seated. So, this is the ”Technical Review of the November 2004 Report of Ministry of Environment about Buyat Bay, April 2005.” And here is your name, Dr. Andojo Wurjanto, as [among] the Report Authors. So you are a writer of this report, yes?

AW:
Correct.

LMPP:
So could you explain what was conveyed in that report, because we will enter this as evidence.

AW:
Yes, alright. So this goes back again to the context of PT NMR asking me to conduct an analysis, especially about sea temperatures. Now, one of the documents given to me to be studied was that KLH report of November 2004. And then this document was a scrutiny, a review of that report by a number of experts, there were 10 experts there to discuss according to their respective fields. Because it had to do with temperatures, I too gave my opinion about that field.

LMPP:
So your part in that report was also the same as what you have explained in your testimony in this hearing, regarding temperature, thermocline?

AW:
Yes, what we criticized here was the limited amount of data. What I said earlier in [data] set number three, besides three of my own data points there’s 11 data points reported in the KLH report. I said in that document that the 11 data points there is very insufficient to draw conclusion about the existence or non-existence [sic, of what?] in Buyat Bay. 

LMPP:
Can your statements in this report be used as official statement in this court?

AW:
Yes, Counsel, this is a black-on-white document which can be used as evidence.

LMPP:
Meaning that it concurs with your statements under oath earlier, that you will provide opinions to your best expertise?

AW:
Correct.

LMPP:
Now, the second here, there’s the second, have you seen this, International Conference Seminar Report?

AW:
Yes, I have seen.

LMPP:
Would you please look at it?

AW:
Yes, this document is proceedings which contain papers from an international conference seminar about Buyat Bay.

LMPP:
Was your paper included in there?

AW:
It’s in here, Your Honor… um, Counsel.

LMPP:
In that paper… was the substance of your testimony today also presented in that seminar?

AW:
The one I showed in this presentation.

LMPP:
Oh, is this it?

AW:
This is, actually, this is the same illustration actually, Sir. These opinions, I have stated that it has been published, yes, in this document.

LMPP:
So what you related earlier has been presented in this seminar?

AW:
Yes, yes, correct.

LMPP:
Were your statements changed after the scientific discussions in that international seminar?

AW:
To this day they have not changed. I even made it as part of my testimony today.

LMPP:
Alright. So other things in this report which were part of your testimony could be made as official statements in this court?

AW:
Yes, the part that was my paper. Yes.

LMPP:
Alright. Now, the last thing from me, Your Honor. Here’s… we forgot about your education. Your education is a PhD, a doctor, in Ocean Engineering from the University of Delaware, correct?

AW:
Delaware, correct.

LMPP:
In America?

AW:
In America, correct.

LMPP:
And then the graduate or master’s also from the same university?

AW:
From the same university.

LMPP:
From Delaware?

AW:
Correct, yes.

LMPP:
And then here is a professional membership, yes, you’re a member of American Geophysical Union?

AW:
Correct.

LMPP:
Correct, to this day?

AW:
Yes.

LMPP:
Member of Indonesian Engineer’s Union, PII?

AW:
Correct.

LMPP:
Correct, yes. Member of Indonesian Hydrology Association, correct?

AW:
Correct, I mentioned it earlier.

LMPP:
And Member of Indonesian Coastal Expert’s Association?

AW:
Correct.

LMPP:
You mean, member of Indonesian Coastal Expert’s Association?

AW:
Member, correct.

LMPP:
Are there any other professional memberships, anything else?

AW:
That’s it.

LMPP:
And then your writing, there’s many of your writings here, correct?

AW:
Correct, that’s about right.

LMPP:
You wrote all this?

AW:
Correct.

LMPP:
And then you also included here about, whatisit, photocopies of data or books for clarification. Is this really the basis…

AW:
Correct, yes.

LMPP:
… to support your testimony?

AW:
To support the testimony, because we quoted several sources and that must be proven and tracked down. If others were to read it the results would be the same.

LMPP:
So the references that you quoted, you’ve got the photocopies here?

AW:
Yes.

LMPP:
Very well. Thank you, Your Honor. May we enter this later on as evidence? 

J III:
Later. Based on what in…

LMPP:
Documentary evidence. Thank you. Enough from us, Your Honor.

J III:
We invite the Defendant to ask questions or give an opinion.

[Translator’s note: highlighted parts by the Defendant and his interpreter were left as transcribed]
RBN Comments

RBN:
Thank you Your Honor.

HS:
Terima kasih Yang Mulia.

RBN:
I have no question to this Witness, but as Defendant I and II, I accept this Expert Witnesses testimony in its entirety.

HS:
Saya tidak ada pertanyaan untuk Saksi ini tetapi sebagai Terdakwa I maupun II, saya terima kesaksian Saksi ini secara keseluruhan.

RBN:
This Witness confirms that there is no evident that tailings are risk suspending, but there is evidence that the tailings on the sea bed are stable and that the thermocline layer in Buyat Bay exist turning at the bottom of the mix layer at the depth between 40 and 50 meters.

HS:
Saksi telah mengkonfirmasi tidak adanya bukti-bukti bahwa tailing tersuspensi kembali ke dalam air.  Namun ada bukti bahwa terdapat suatu lapisan termoklin di Teluk Buyat yang berawal pada dasar lapisan tercampur atau teraduk pada kedalaman antara 40 hingga 50 meter.

RBN:
This Witness also confirms that thermocline would only keep the tailing summarizing to the service should the tailing species suspended in sea water and there is no evident of this.  Fundamentally thermoclines do not keep tailings or sediments on the sea bed gravity does.

HS:
Jadi Saksi juga telah menjelaskan bahwa termoklin hanya akan menahan tailing untuk tidak naik ke lapisan teraduk namun tidak terdapat bukti adanya tailing yang tersuspensi.  Pada dasarnya termoklin tidak menahan tailing maupun sedimen pada dasar laut, yang menahan kedua bahan ini pada dasar laut adalah gravitasi.

RBN:
Thank you.

HS:
Terima kasih.
J III:
I think that would sufficient for your testimony. You may proceed to the back.

AW:
Thank you.

J III:
So let’s try the second Witness, yes, next. Who knows if we can finish before Friday Prayers? Please call him in.

LMPP:
Will Mister James Paulus please enter the courtroom. Please.

J III:
Please be seated. What is your full name?
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James Paulus

JP:
Ir. James Yobert Hanof Paulus, MSc.

J III:
Born where and when?

JP:
Born in Manado, 11 January 1967.

J III:
What is your occupation?

JP:
I am a lecturer at Sam Ratulangi University, Faculty of Fisheries and Marine Sciences.

J III:
Your religion?

JP:
Protestant.

J III:
Education?

JP:
My last education is a Master of Science in the field of Enviromental Toxicology.

J III:
Where do you live, your address?

JP:
Address is in Kelurahan Bumi Nyiur, Lingkungan 1, Number 42.

J III:
Manado, yes?

JP:
Manado.

J III:
I… let’s ask the… oh… have you conducted research…

JP:
I have.

J III:
… in Buyat Bay?

JP:
Yes.

J III:
I have, yes. What was your expertise about again?

JP:
My expertise is in environmental toxicology.

J III:
Environmental toxicology, yes, okay. So because you have conducted research or studies there in Buyat Bay, you are here as an Expert Witness as well as a Factual Witness, yes? So beforehand, you will be sworn in as an Expert Witness in Environmental Toxicology, yes. Please stand.

[Witness takes the oath as Expert Witness]

J III:
As a Factual Witness you’ll be sworn in again.

[Witness takes the oath as Factual Witness]

J III:
Please be seated. You said that you have conducted research or studies in Buyat Bay, yes? You have, yes?

JP:
Yes.

J III:
When was that?

JP:
In 2004, in July, August, September until October.

J III:
About how many months did you do it there?

JP:
Four months.

J III:
Four months, yes. When you did your research did you do it on your own or with a team of other experts, other fields, maybe? Or you specifically went there on your own?

JP:
I wasn’t on my own, but within a team.

J III:
A team of the same field, I mean?

JP:
… of various expertise.

J III:
Oh, various expertise, yes. So like the Integrated Team then, yes?

JP:
Yes.

J III:
An Integrated Team, yes. What experts were involved in that team that you were part of?

JP:
So there was a population dynamics expert, aquatic productivity expert, water quality and myself as the environmental toxicology expert.

J IIII:
Where were those experts taken from or where did they come from? Are they from the same institution, say, Sam Ratulangi, or were experts from outside of Sam Ratulangi University involved as well? 

JP:
Besides Sam Ratulangi University, there were also from the Provincial Government of North Sulawesi, there were from BPLH [The Environmental Management Agency] of North Sulawesi, there were also from ESDM and from UNIMA.

J IIII:
Oh, I see. So not just from UNSRAT, yes?

JP:
Right.

J III:
Specifically about the field that you study, yes, have you taken PT NMR tailings [samples] and analyzed them?

JP:
I have.

J III:
Were you able to… or did you take the tailings before they were disposed of or before they were put in the pipe?

JP:
The samples that we took were tailings samples from the sea, on the bottom… 

J III:
Oh, from the sea. I see. The content of the tailing itself, have you… or is it not your field to study about tailing contents disposed of by PT NMR into the sea? Do you know about the contents?

JP:
That is my field of expertise.

J III:
Oh, that is your field of expertise. Part of it, yes?

JP:
Yes.

J IIII:
And then what does the composition consist of, what are the contents?

JP:
What we studied was arsenic and mercury.

J IIII:
Oh, so the tailings still contained arsenic and mercury, yes?

JP:
Yes.

J IIII:
In the gold processing, or the processing to extract gold, does PT NMR use mercury?

JP:
From the documents I read in the AMDAL document, I see that in the processing of waste PT NMR did not use mercury.

J IIII:
If [PT NMR] doesn’t use mercury, what is used?

JP:
They use cyanide.

J IIII:
Cyanide, huh. According to your expertise, where did the mercury come from?

JP:
Mercury comes from the existing rocks.

J IIII:
So in the rocks that are to be processed, from which gold is to be extracted, they already contain mercury, like that, yes?

JP:
Mercury is actually present everywhere, Sir.

J IIII:
Mercury is present everywhere, yes? Earlier you said that you have examined, studied the tailings yes, the contents, right? Can you inform the Panel the contents, to what degree is it… or is it in percentage, or the percentage? What measure is used? Or is it milligrams or what? Let’s see. Could you explain it technically too, we’d like to know?

JP:
So we took sediment samples of these tailings using an instrument. Because this was at 82 meters of depth and we analyzed this sample in units of ppm or milligrams per liter. So the level of mercury and arsenic in the tailings here is in milligrams per liter or ppm.

J IIII:
Did you get the numbers?

JP:
In our study there were…

J IIII:
It was reported, yes, the numbers are there, yes, in this report?

JP:
May I, Your Honor, present in… 

J III:
You may, please.

JP:
Honorable Judge, from our research where we examined the sediment or tailings in Buyat Bay, the TCLP value range for arsenic varied from below detectable limits until 2.9 ppm. Now, this value is still far below the applicable regulations as stipulated in Government Regulation No.19/1999, which is 5 ppm. As for mercury, it was below the detectable limit of instruments used. Iron, we also analyzed iron here as a component used to detoxify arsenic, whether this iron that’s also placed on the seafloor, will be released in the marine conditions or not. Because TCLP tests that we used, these are tests using an agitation process for 18 until 20 hours using pH of up to 4.5.

Now, the conditions were made as extreme as possible and in the field it will never happen like that. But it must still be tested just in case those extreme conditions happen, such as the 4.5 pH in that method. Such pH never occurs at sea, but we must still test for it. Now, from these results, the three – arsenic, mercury and iron here – they are not released as suggested.

Therefore, with such conditions, this sediment is not something that is dangerous and toxic. While arsenic and mercury, with these tests, with agitation and pH change, are still stable in the sediment. And this makes the bottom of these waters become… or this is a suitable substrate for demersal organisms, and organisms can live there. And therefore the tailings placed on the bottom of Buyat Bay can provide or become a place habitable by benthos organisms. Like that, Your Honor.

J III:
That was below Indonesian standards of zero point zero [sic] ppm, yes, PP no.18/1999. You personally have studied AMDAL of PT NMR. In there, in the RKL/RPL, what did they predict there? When it will be in operation it will not exceed what number as mentioned in the RKL/RPL?

[recording stops]

JP:
Using this Government Regulation 18, Sir?

J III:
Yes, yes.

JP:
Yes, so not to exceed 5.0…

J III:
Like that, huh?

JP:
… ppm.

J III:
I mean, I would like to compare with that AMDAL. There’s the plan there in the AMDAL, before exploitation, that it will produce such and such amounts of mercury, such and such, whatwasit…

JP:
In the AMDAL, Sir, there is a prediction for arsenic and mercury in the sediment.

J III:
How much was it? It didn’t, didn’t exceed 5, yes?

JP:
This, Sir, if we are to test from this sediment, whether it is released into the waters…

J III:
Oh, I see.

JP:
So 740 was for arsenic. That is what we found in the research of the Independent Team of North Sulawesi Provincial Government, which I was a part of. It [sic, unclear] was 600-ish.

J III:
When those tailings were taken, what depth was it… the tailings were taken when you took samples from…?

JP:
Tailings at depth of 80 until 82. Around that.

J III:
I see. At that time you did take it at that depth. Have you seen the waste processing installation of PT NMR?

JP:
Yes, I have seen the installation.

J III:
You have, huh? So we talked about mercury earlier, yes? How does PT NMR reduce the mercury levels present in the… that is produced before being placed in the sea? What do they use to reduce or neutralize mercury?

JP:
To neutralize mercury… or, the principle in detoxification is that all suspended materials present in liquids, in the liquid phase, must be turned into solid. The principle in detoxification, mercury is treated with cyanide. So when cyanide is added, the suspended solids, Sir, they must be made stable in the sediment and form a stable bond, and only then they can be released.

J III:
Oh, I see. So there isn’t an instrument or a device used to reduce the mercury levels in the waste processing installation?

JP:
It’s the instrument that’s working, Sir, that…

J III:
What’s it called?

JP:
The tank. In those tanks cyanide treatment takes place.

J III:
Not mercury scrubber, not that, yeah? And then about arsenic here, how is it? What is being done to reduce the levels of arsenic used? If you know about the waste processing installation of PT NMR… But if you don’t know, if you only studied the end-result of tailings placed in the sea, yeah, as you said… but if you also know about the technology used in the waste processing of PT NMR, I would like to know what do you know about there?

JP:
Thank you, Your Honor. The research i did there, where I was involved, that was when PT NMR was still in operation. So while they were still operating we conducted research there, so we have seen the installation there. As for arsenic, the principle is similar to that of mercury. From liquid, it must be turned into a stable sediment in the form of a solid by addition of hydroferrite. Like that.

J III:
Is this perocess performed or not by PT NMR? That’s what I meant.

JP:
From RKL/RPL that I read and my field trip during research I did see those treatments.

J III:
The research or study results of the Integrated Team that you mentioned, is there a report on that?

JP:
There is a report.

J III:
Who was that report submitted to? Who ordered or asked you to conduct research there?

JP:
I was involved in the KLH Integrated Team. POLRI and a number of universities were involved in there too and I was asked by BPLH who came directly to UNSRAT Institution.

J III:
I see, yes. I mean, were the results of this Integrated Team put in a report that was submitted or, whatisit, later presented? And if it was presented before whom was it presented?

JP:
The results [of the team] formed by North Sulawesi Provincial Government were presented in a national seminar conducted in UNSRAT.

J III:
Has it been presented?

JP:
It has been presented.

J III:
Was this presentation prior to or after there was controversy about pollution in Buyat Bay?

JP:
This research was conducted with the aim to prove or disprove whether the issues that there was pollution there. Therefore, this team was then formed by the Governor of North Sulawesi. 

J III:
So this Integrated Team was funded by whom?

JP:
By the Government of North Sulawesi Province.

J III:
Oh, not by PT NMR, yes? So it means the results are certainly accounted to the funding party. It has been presented too, yes, outside of UNSRAT, it has been presented too?

JP:
We presented this in [the seminar in] Purwakarta too…

J III:
In Makassar too?

JP:
I’m not sure about the one in Makassar.

J III:
You don’t know in Makassar, huh? I’m asking this because it could be that experts, yes, various experts may have conducted research and perhaps the results could be rather different, yes, alright, ranging from not so significant differences to significant differences, like that, right? So the Panel would like to know and study later on which ones of these researches could be used as… right, Panel, yes? As a book, right, the book is here. Let’s see, there’s an exmaple. Let me read the results of your team. Is this the one? No? Is there in here?

JP:
That one, Sir, the one…

J III:
Research Report on the Management of Alleged Pollution or Environmental Destruction Case, Buyat Pantai Village and Ratatotok Village, East Ratatotok Subdistrict, South Minahasa District, North Sulawesi Province. Is it included in here or has it become a separate, y’know, its own report?

JP:
So here’s it is, Sir, in short, where I was involved in this team formed by the Ministry of Environment. This was the research we did in Buyat Bay, Sir, this one is in Buyat Bay. This is the area of the tailing pipe’s mouth, yes, at depth of 82 meters here in this area, yes. And we conducted research within Buyat Bay, yes, and then there was control areas far away from Buyat Bay here. And then there was also from outside Buyat Bay as a comparative data.


Next… this is the results we found in the waters, in the waters of Buyat Bay here, yes, this is Buyat Bay, all of this is still below detection limit. Even those outside Buyat Bay all has a range still below detection limit, at CB 1 control point… this one, Sor, which is farher away from Buyat Bay is a bit higher than the values we found in Buyat Bay but still below the allowable quality standard. This indicates that in Buyat Bay mercury does occur naturally, because this is control region. In the control region, Sir, it must be… if for instance it’s low here, this should also be low, but it turns out that in the control area we established farther away from Buyat we could find dissolved [mercury].

J III:
That one there, the one a bit higher, you see… below that, what’s the writing there? How come it can rise that high?

JP:
This is the natural condition.

J III:
Can you learn what caused the rise from research?

JP:
Natural condition, Sir.

J III:
Natural condition?

JP:
Natural condition.

J III:
Not because the waste processing installation may have had something wrong so it rose or…

JP:
So this research was designed to, yeah, to compare the conditions in Buyat Bay that became an issue… and how we compare it to other places that are farther away that are thought to have no effect from land.

J III:
Oh, so this. Yes, but about the rise, you did not study what the causes were, right? Wasn’t your research, yes? This is just presenting data that there was a rise but you don’t know what caused it, like that?

JP:
Here, we’re tried to determine this point assuming that there is no source in there like what’s present or what we expect to see in Buyat Bay. There is no activity in that place. But even though there is no activity it turns out that we did find dissolved mercury there.

J III:
Oh, I see. That was compared to what region?

JP:
We compared this with the conditions in Buyat Bay.

J III:
Buyat Bay as compared to what region?

JP:
This is CB 1, Sir, the one in...

J III:
What is the distance from Buyat Bay, y’know, how many miles is it? 

JP:
The distance is about 30 to 40 kilometers.

J III:
That far, huh?

JP:
Yes, far.

J III:
I see there’s written mixing zone. What is meant by the mixing zone?

JP:
Mixing zone is a zone determined by monitoring. So a place where there is the disposal… where the pipe’s mouth is placed, exactly in that area. So for monitoring purposes points A, B, C and D were determined for RKL and RPL monitoring.

J III:
Oh, I see. Zones for research. Reserach points you mean, yes?

JP:
Yes.

J III:
Yes?

JP:
Yes.

J III:
How could it be concluded? Where does the conclusion come from that the mercury levels in Buyat Bay were below detectable limits or standard quality limits? And then the conclusion that Buyat Bay was not polluted by mercury? This is based on what data so you can arrive at such a conclusion?

JP:
This is not my conclusion, Sir, but…

J III:
Whose conclusion?

JP:
The team’s conclusion.

J III:
Okay. The team’s conclusion… there’s a controversy about pollution, above standard environmental quality limits, right? So now, when was this presented so there can be… there were two different opinions and there’s also… perhaps we could judge it later how other experts could arrive at different conclusions, you know. Have you confronted your research results with those of other experts with different results?

JP:
The researches that I’ve done as part of a team… the results that we found were very consistent. Very consistent because we continued to use the standar procedures and methods.

J III:
So you, your team, are not aware of other teams who had also conducted [research] arriving at different results. Do you know of any?

JP:
Many have conducted research in Buyat Bay but the results to my knowledge has been consistently below…

J III:
You mean, the difference is not that great, yes?

JP:
Yes.

J III:
Is that what you mean?

JP:
Yes.

J III:
Or below… or what do you mean?

JP:
Below the prescribed quality standard. There was one from Minamata, Institute of Minamata Disease. There was another from CSIRO who conducted research and I have read the document with the method that they used. So when we compared the results, they were consistent, Sir.

J III:
What about the research which involved Dr. Rignolda in it? Do you know?

JP:
I know.

J III:
He’s a lecturer from UNSRAT too, right?

JP:
Yes. 
J III:
Have you compared the results of his research to the research your team conducted?

JP:
I don’t know what method he employed.

J III:
Oh, I see, you don’t know. And what method did you use?

JP:
We used the standard US EPA method from America which is really one that is academically valid both nationally and internationally.

J III:
Oh, so you personally don’t know how or what method was used by the team which included Doctor Rignolda in there, which produced very different results to the results of your team’s research, like that?

JP:
Right, I do not know.

J III:
Don’t know, yeah? You said that you involved several experts in your team. What experts were involved in that team?

JP:
In the team there were experts that…

J III:
Experts on marine biota, for example, about the fish, or whatever it is now? Any of those involved?

JP:
There was an expert on planktons. There was also an expert whose field was population dynamics. There was aquatic productivity expert, but those are their expertise, Sir.

J III:
Yeah, I mean, they were part of the team that was in… yeah, even though those were their field of research, but all of you were part of an integrated team.

JP:
Yes.

J III:
Like that, right? Here’s the thing actually, the Panel will compare the research or analysis that your team did to the research conducted by other teams. Like that. So it will be the task of the Panel to study it, right? That is why I wanted to know the results of the work conducted by your Integrated Team, where they came from. Later on, for example, I want to see the result of your research as written like that one earlier, yes… all of it is in there, yes, the reports are entered. That’s why I was comparing whether it’s in this book here, if it’s in here. I do see your name in here, I don’t know if the results of your team were included in here or not, or if there is a separate book which has been presented before. Here is the report, Sir, for example.

JP:
In the national seminar in UNSRAT our team presented it as writing, Sir.

J III:
Yes, yes. Just submit it later, yes, by whomever is concerned about this. This is important for the Panel, like the Panel said earlier, if there are a number of researches that are different, if the difference is not significant, I think that shouldn’t be too much of a problem. But if there is great significant difference, the Panel will study the matter, why it is so. And from the testimonies of previous witnesses… they said that research results could be different in view of the methods employed, or instruments used, and so forth. That could happen, right? So just that.

LMPP:
Your Honor, if we may interrupt. What’s on the screen here is also on the page… if you could please open page 47.

J III:
Yes, meaning it’s in this book .

LMPP:
The data is on page 47.

J III:
You mean it’s in this book?

LMPP:
Yes.

J III:
Oh, there is.

LMPP:
So the data is the same as that on page 47.

J III:
Oh, yes, so that means we can study it there. I mean in case there is none in here… this is important, considering it’s called an Integrated Team, no less. So we’re very much interested about the research done by the Integrated Team, because this is interdisciplinary, yeah? We can say that it is from various fields of science and that is perhaps more complete than an individual research, for instance, yeah, this Integrated Team, because it involved several team [members] with different expertise. Perhaps the Panel could learn more complete [information] from the results of that research. If we ask about marine biota I think it would no longer be your field of expertise, yeah? That must be asked to team members whose expertise is in that field. And then specifically for you, what was really your competence again actually? What was it?

JP:
Toxicology.

J III:
Toxicology. You said you conducted research on tailings, right, the definition about B3 waste. Okay. The other day there were all kinds of definitions put forward. The definition of B3 waste has also been explained. What we’d like to know, are those results… I think that is your field of expertise, yeah… the result of your studies on PT NMR’s tailings, can those tailings be categorized as B3 waste?

JP:
From the laboratory tests that we’ve done using an accurate procedure, method, we found that PT NMR’s tailings which we took to be analyzed are not B3 waste.

J III:
Not B3 waste, yeah?

JP:
Because they were below [quality standard limits].

J III:
So in previous court sessions there were also witnesses presented by the Prosecutors who said that tailings were B3 waste. The Panel needs to study this too now, these conclusions. Were they made based on research that can really be held accountable or just on predictions or conjecture? That’s important, right? So here, how did you conclude that PT NMR’s tailings are not B3 waste? How did you arrive at such conclusion?

JP:
So TCLP is a Toxicity Characteristic Leaching Procedure test. So this toxicity test is to test the stability, one where we agitate it for 18 to 20 hours. We shake it for the four [parameters?]. After we test it then we check if there are metals released from the sediment into the water, what the concentrations are like. After we measured it, it was found to be below the recommended quality standard limits. So it is very stable.

J III:
Have you conducted studies on PT NMR’s waste before it enters the waste processing installation? Have you? Or did you only study the end result of what’s in the tailings on the seafloor? Or can you compare, for example, this waste, before it is processed in the IPAL, the Waste Processing Installation, and after it is [processed], what the difference is?

JP:
So the studies that we’ve done is to look at the real condition, the condition that occurs in the natural environment in the waters. What the levels are. That’s what we studied.

J III:
Oh, I see. So there was no comparison with whatwasit, yeah?

JP:
Yeah. That is after it gets into the water, what the condition is like. That is what we must find out.

J III:
Well, of course. That is the final product, yes?

JP:
Yes.

J III:
What I mean here is the preliminary waste before processing, you see, if you studied that?

JP:
We have not.

J III:
If you have not done it then just say you have not. Like that, yes?

JP:
I have not done that study, but I have read the RKL/RPL documents.

J III:
So we can see the comparison, you see, between waste which has not entered waste processing installation and what comes out, the final product, before it is placed on the seafloor. What the difference in the contents is. So you don’t know, even though you have studied the RKL or RPL reports from PT NMR, you have not [studied unprocessed waste]?

JP:
I only [studied] the one in Buyat [Bay].

J III:
The Beach, yes?

JP:
Yes.

J III:
I invite our Panel members.

J II:
Witness and Expert, yeah, have you read the results… have you seen this book? Would you approach here, Expert? Have you, were you involved in the team conducting the research we referred to earlier? Please be seated. Have you read the entire [report], because you were part of, let’s say, part of this research team?

JP:
Yes.

J II:
You’ve read it all?

JP:
Yes.

J II:
Do you agree with all of these results?

JP:
I agree with all data in that report.

J II:
All of it?

JP:
Data, but…

J II:
Data...

JP:
The interpretation of it... we or I, from Sam Ratulangi University as the institution appointed by the Provincial Government, issued a dissenting opinion to how this draft was compiled.

J II:
So not all, yes, in your case? So you accept the data only, and your conclusion is in the dissenting opinion.

JP:
It is the interpretation that’s…

J II:
… different.

J III:
Yes, please.

J IV:
Expert, yeah, you are an environmental toxicology expert, right?

JP:
Yes.

J IV:
Yeah. To determine if certain substances are considered as B3 waste, that can be done after a toxicology test, yes?

JP:
Yes.

J IV:
Yeah. That is determined by the value or the number. That can be seen from there, yes?

JP:
Seen from the results that are…

J IV:
Results?

JP:
Yes.

J IV:
Yeah. Are there numbers for it? Above this number it’s B3 waste, below this number it is not B3 waste, like that?

JP:
What I know is if it’s below the recommended number it is indeed not B3 waste.

J IV:
Alright. Could you explain the number or the value is like F, for example?

JP:
What I can…

J IV:
The codes maybe, like B2 20, 2 D2 21, 2 22 and so on, for example. Is there?

JP:
So what we studied was the metal content of this sediment. And the metals were just arsenic and mercury, As and Hg. There is no D’s, you see. Just the usual.

J IV:
Oh, there was none, yes?

JP:
Yeah, these elements were not assigned codes.

J IV:
None?

JP:
But the formula, the chemical [symbols] are As and Hg.

J IV:
Just the chemical symbol, yes. But the codes like I just mentioned weren’t there?

JP:
There were no codes…

J IV:
And even that was not written in the AMDAL. Was it written in the AMDAL or not?

JP:
All I know is that arsenic and mercury are chemical elements.

J IV:
Very well.

J III:
Finished. We invite the Legal Counsel of the Defendant.

LMPP:
Thank you, Your Honor. I will begin, Your Honor, by reminding that this is already time for Friday prayers, they say?

J III:
Later at noon, Friday Prayers, yes? No?

LMPP:
Before 11 o’clock, 12 o’clock?

J III:
Oh, it has started?

LMPP:
Yes, it has started. I don’t know, I can’t answer that.

J III:
How’s this, Purwanta, you’re the authority on Friday Prayers, yes? How is it?

[Recording stops]

J III:
Maybe the Defendant would like to go to Friday Prayers, who knows, yes? So, yeah, later at 13:00, or 13:30? 13:00, yes, 13:30, you will be heard again, continued. Please, if you don’t pray then have lunch and so on. So the court is adjourned.

[Judge strikes the gavel]

J III:
Who was the Witness again, Paulus what?

LMPP:
James Paulus, please enter the courtroom.

J III:
So let us resume the hearing. This is the turn for the Legal Counsel of the Defendant to ask questions to the Witness. We give you the floor.

LMPP:
Thank you, Honorable Presiding Judge. Expert Witness, let me expand on a number of questions which were started by the Panel of Judges. The first one I want to ask, because you said you were a lecturer at Sam Ratulangi University, yeah, are you present here with the knowledge or even the consent of your university to become a… or to provide testimony in this court hearing?

JP:
Yes, I was given permission by the head of the faculty and I have the letter.

LMPP:
Okay. So you are here with the knowledge and consent of the faculty. So that means the university has given you permission to provide testimony. Could this be submitted to the Honorable Panel of Judges? Could it be handed to the Presiding Judge? Hand it to the Presiding Judge.

J III:
A letter of permission from the Dean of the Faculty of Fisheries and Marine Sciences of Sam Ratulangi University to Ir. James Yobert Hanof Paulus, MSc, Head Lecturer of the Toxicology Laboratory to become Expert Witness in presenting his research results to the court. Signed here by Prof. Ir. K. W. A. Masengi, MSc, PhD.

LMPP:
Very well.

J III:
Please continue.

LMPP:
Expert, you are a lecturer at Sam Ratulangi University. Could you, first of all, explain what subjects do you teach?

JP:
I give lectures on subjects that are closely related to my field of expertise, which is chemistry, and then chemical oceanography. There is also biochemistry, water quality analysis, sea pollution, chromatography analysis. All has to do with chemical matters, Sir.

LMPP:
So those are subjects that you give your lectures on in the faculty or in Sam Ratulangi University?

JP:
Yes.

LMPP:
And you’ve been giving lectures on those for quite some time, huh?

JP:
Since 1993.

LMPP:
Since 1993, yes? You said earlier that your expertise is in toxicology, if I didn’t get it wrong?

JP:
Yes.

LMPP:
Is that the term used to describe the expertise you mentioned earlier?

JP:
Yes, that describes the expertise.

LMPP:
So the term is toxicology, commonly known as toxicology. Very well. As a lecturer are there also other activities that you also do with regards to your expertise?

JP:
As… yes, my job is also as the Head of Laboratory.

LMPP:
Oh, so besides teaching… it means you also do research in laboratory?

JP:
Yes.

LMPP:
You are in the laboratory. Do you also hold a structural position in the laboratory that… which laboratory is this again again? At the university?

JP:
Sam Ratulangi University, Sir.

LMPP:
What laboratory is this?

JP:
The laboratory is called marine pharmaceutical and toxicology laboratory.

LMPP:
Marine pharmacy and toxicology laboratory?

JP:
Marine pharmaceutical…

LMPP:
Marine pharmaceutical… you are the head of the laboratory?

JP:
Yes.

LMPP:
There?

JP:
Yes.

LMPP:
So this means besides lecturing you also conduct research in that laboratory?

JP:
Yes.

LMPP:
Like that?

JP:
Yes.

LMPP:
Meaning, is it just structural or are you also involved in the analytical process in the laboratory that you lead?

JP:
Yeah, so I am directly involved in research. From sample taking, sample handling, all the way to instruments preparation in the laboratory. I have to do all that. 

LMPP:
So you are directly involved?

JP:
Yes.

LMPP:
Ah, so that is why you were explaining about that TCLP test, if we may jump ahead a little to TCLP.

JP:
Yes.

LMPP:
About those tailings… rotating them and whatever you were explaining?

JP:
Yes.

LMPP:
In, whatwasit… is that based on experience that you are a researcher in laboratory?

JP:
Yes.

LMPP:
So there were conclusions about contents of, whatisit, metals in those tailings… that it was below quality standards, quality standard values, quality standard limits prescribed by law.

JP:
Yes.

LMPP:
Okay. So that is indeed your experience?

JP:
So actually about environmental matters, our laboratory has done a lot of research. There’s more than 50 researches that we’ve done.

LMPP:
The ones pertaining to matters of environmental toxicology?

JP:
Yes.

LMPP:
… what you did, yeah? Alright. What about you personally, have you attended seminars, be they national or international?

JP:
As a lecturer I have attended so many seminar activities on the regional, national and international levels, and all of them were related to my field of competence. Like the one in 2005, the seminar about mining and the environment where I was part of a team, the North Sulawesi Government Team, to submit or present the material there. So there were two teams there.

LMPP:
So clearly you have experience in attending international, regional as well as national seminars.

JP:
Yes.

LMPP:
Regional, is that between countries or still within the national borders?

JP:
In the national territory, here in North Sulawesi.

LMPP:
Oh, that’s what you mean by regional?

JP:
Yes.

LMPP:
Alright. What about publications? Have you published?

JP:
Publication… there’s a number of books that I wrote including publications in journals and bulletins, such as ’Chemistry I’ which I wrote and was publicized by Sam Ratulangi University press. Similarly in an international bulletin about the impact of oil on molluscs. That one was published in Thailand in 1999. As far as other publications, those include seminar papers, including international ones, and there were also symposiums that I attended.

LMPP:
Alright. Could you explain…  you said and confirmed and explained that your expertise is in toxicology… could you briefly explain the scope or what science is this toxicology?

JP:
Toxicology is a science that studies how certain substances present in the environment, which then enter organisms, such as humans, fish, what the effects are of these foreign substances. And for that purpose we must conduct a study, research in the laboratory. That is the scope of toxicology.

LMPP:
So then if I ask about tailings, does that fall under your scope of expertise?

JP:
That falls under the scope, my field of expertise.

LMPP:
Could you explain about tailings?

JP:
What I know is that it goes through a detoxification process… a detoxification process where what remains from the processing of ores then goes through a detoxification mechanism. After going through a detoxification process, it is then released to the bottom of the sea with the ratio of 55 to 45 between solids and liquids. When it is stable, it is then placed on the seafloor. So if we place it in a non-stable condition it will or will not cause damaging effects to the environment, according to studies in my field of expertise.

LMPP:
You used the term detoxification. Why must detoxification be performed?

JP:
Detoxification must be done because without detoxification the waste that will be… or the remainder from the processing, when we place it in the sea it will be reactive and will pose danger to marine organisms in the sea. For that reason detoxification process must be done so that when released, it will not be harmful to organisms.

LMPP:
Expert, have you seen PT NMR’s tailings, or… and have you also… what is PT NMR’s detoxification process like?

[Recording interrupted]  

LMPP:
So when it is placed in the environment…

[Recording interrupted]

LMPP:
… what toxicology...

[Recording interrupted]

LMPP:
… the toxicity, toxicity?

JP:
Yes.

LMPP:
Like that, yes? 

[Recording interrupted] 

LMPP:
Expert...

[Recording interrupted] 

LMPP:
… will be dealing with the Independent Team from [North] Sulawesi Government.

JP:
Yes.

LMPP:
It’s called the Independent Team?

[Recording interrupted] 

JP:
In that report it was written Team… 

[Recording interrupted] 

JP:
… North Sulawesi Provincial Government… 

[Recording interrupted].

LMPP:
Independent, yes?

[Recording interrupted]

JP:
Yes.

LMPP:
And you were part of it?

[Recording interrupted]

JP:
The North Sulawesi Provincial Government Independent Team. I was also involved in the Integrated Team of the Ministry of Environment. And I was also involved in the research conducted by Canadian researchers, i.e. Lorex Environmental.

LMPP:
So there were three researches in which you were involved?

JP:
Yes.

LMPP:
And all of them concerning Buyat Bay?

JP:
Buyat Bay.

LMPP:
Yes, alright. I would like you to explain, one by one, yeah, about the research and what were the results. We have seen the presentation about North Sulawesi Government, but you just mentioned Lorax from Canada. What research was that?

JP:
The research by Lorax, Canada, was research to see whether PT NMR’s tailings placed on the seafloor in Buyat Bay was reactive by nature or not, and it was done in the field. We did not…

[Recording interrupted] 

JP:
… see how the events that…

[Recording interrupted]

JP:
What I mean by reactive here is whether the components in the product of detoxification in the tailings, when they are placed in the sea, are they going to be released into the water… and it was calculated straight in the field. So the situation was, we did not have any manipulatioon of the environment here, but we calculated what was the actual condition that occurred in the sea.

LMPP:
And you took part?

JP:
Yes.

LMPP:
Directly in that research?

JP:
I took part.

LMPP:
So it means it was the tailings already on the bottom of the sea that was studied?

JP:
Yes.

LMPP:
When was that?

JP:
This research was conducted in 2004 around September, October.

LMPP:
Who asked you to be involved in that research? Who?

JP:
I was personally involved in the North Sulawesi Government Team… so when, when there was research the timing of which was not too far apart… so I took the initiative to follow that team.

LMPP:
Ah, so that was Lorax from Canada?

JP:
Yes.

LMPP:
You also mentioned you took part in the KLH Integrated Team research?

JP:
Yes.

LMPP:
You took part?

JP:
Yes.

LMPP:
What research was it? So what aspects of Buyat Bay were studied?

JP:
So in the KLH Integrated Team the aspects that were studied were levels of arsenic and mercury, be they in the freshwaters of Totok river and Buyat river, as well as in the waters of Totok Bay and Buyat Bay, as well as in the biota, in fish. That was the scope of the research…

[Recording interrupted]

LMPP:
What did the research data show? Did it indicate that there were violations or what? What was, whatwasit, the research data… what were the results?

JP:
The data we obtained, if I may, I can display them on…

LMPP:
Please, we ask for permisison, Your Honor

JP:
Please.

J III:
Go ahead.

LMPP:
Oh, what you’re displaying here are the results?

JP:
So this is the one which I took part in the Integrated Tea, of the Ministry of Environment. This is Buyat Bay and this Totok Bay, and this is the area of PT NMR development. This is the path of the pipe the end of which was placed at 82 meters of depth. 

Next… this is data obtained in waters of Buyat Bay, like I have presented earlier. And as it turns out what is being made an issue here where the tailings are discharged, placed by PT NMR here, was below the existing standard quality limits. Meanwhile, this is a control point around where there is no mining activity, or far from PT NMR. And actually here we see a slight increase from the average values in Totok Bay and outside, in Buyat Bay and outside Buyat Bay.

Next… dissolved arsenic in Totok Bay, Buyat Bay and Totok Bay, and in the control point was also below the allowable standard quality limits, which is 12 ppb. Next… for a comparison between Buyat Bay and Totok Bay, the results we obtained were also below 1 ppb, and the conclusion here is that the levels of dissolved mercury in Buyat Bay and Totok Bay is almost the same. Most are below the detection limits of the method and below the standard quality limits. Therefore, Buyat Bay and Totok Bay are not pollluted by mercury. Next…

LMPP:
May I interrupt… it has been asked, actually, by the Presiding Judge as I recall. Is this, is this your conclusion or the conclusion from where?

JP:
This conclusion is the Team’s conclusion.

LMPP:
The Team, yes, in which you were involved?

JP:
Yes. So there was a discussion of the team during a meeting held in Bogor…

LMPP:
Yeah?

JP:
Yes.

LMPP:
Everyone in the team who took part in that research?

JP:
Yes, all elements who were in there, with whom we conducted the research, we sat together and discussed.

LMPP:
And this is the result?

JP:
Yes.

LMPP:
So it was not you personally who formulated that but the team?

JP:
No. This is the team’s formulation.

LMPP:
Yes. Has, has, has the final result been published, I mean, to the public?

JP:
The result of this publication has been published in the form of a written report and we have received that as the representatives of the North Sulawesi Provincial Government. We have received the report.

LMPP:
Alright. Do you mean this one? Would you have a look… and please the… is this it?

JP:
Yes, correct, this is the one.

LMPP:
So this is a Report of the Analysis on Environmental Quality Data in Buyat Bay and Totok Bay, [Ministry of] Environment, 14 October 2004. Ministry of Environment. Is this the one?

JP:
Yes.

LMPP:
And these results were obtained by each member who took part in the Integrated Team, including you?

JP:
Yes, so all of us received these results.

LMPP:
The results were distributed?

JP:
Yes.

LMPP:
Could you say if it was in a meeting or in a meeting, an official gathering, meeting, like that?

JP:
So we were invited to Jakarta to attend a meeting and in that meeting this report was given to us. At that time Ibu Nelly, as the team leader, was present.

LMPP:
So during the meeting presided by the Head of the Team, Masnellyarti, this was distributed to the attendees, members of the Integrated Team?

JP:
Yes.

LMPP:
I see.

JP:
Because we could only have obtained it from there, not just any place. This is a KLH report, right?

LMPP:
This report from… ?

JP:
Yes. 

LMPP:
Alright. Your Honor, we will later enter this as documentary evidence or if you like we can hand it now. Want to have a look?

J III:
No… like that one, what report is it… he said earlier about the conclusion or interpretation he… they did it through…

LMPP:
They are two different documents, Your Honor.

J III:
Oh, really?

LMPP:
These are two documents. Not this… this one, this one, the one in… here, here, the other one. So this one is thicker because it contains interpretation.

J III:
Oh, that one using whatwasit…

LMPP:
In there…

J III:
That dissenting opinion, right?
LMPP:
Yeah, not here… the dissenting opinion came out because there was an interpretation…

J III:
That one was not the one…

LMPP:
This one is not. This is the data, which is why it’s thin. This is the data. So these are two different things. The first one... the second one is this, 8 November 2004. This one is 14 October 2004.

J III:
Yes.

LMPP:
So this one has the same data also with the page I mentioned earlier when one of the Panel members asked. So the data is the same, the one displayed on the slide.

JP:
Perhaps I could point it out, to be shown for checking?

LMPP:
If you prefer we could leave a copy altogether, but let us show it first. That’s the copy, to show that there are two different documents, you see. Alright. Expert, you may sit down, I would like to continue with questions. Do you still have anything to explain? I think it’s sufficient, yeah, what’s relevant… and there was a conclusion from those results, yeah? And that is the conclusion from the team, not yourself…

JP:
Yes, team’s conclusion.

LMPP:
Alright. Before moving on to, whatisit, the last question… you mentioned there was a dissenting opinion, meaning a dissenting opinion to the interpretation. So the interpretation to this report.

JP:
Yes.

LMPP:
Could you explain what is meant by a dissenting opinion, and why dissent to that interpretation, and who were the people, to your recollection, who had the dissenting opinion to the interpretation in this report? Please.

JP:
Thank you. This rejection or dissenting opinion – from me as an expert who is highly responsible for that report – that was something that we had to do because scientific decisions are made not through voting. So in that discussion we were asked to vote, not based on deliberation or interpretation, or even when we had scientific opinions, the ’scientific’ method used there was decided by a vote. Now, that is what we did not agree on. Such methods are not, are not scientific. If we use voting mechanism, that would mean that if I was in one position and ten others on another position, well, then I would lose.

LMPP:
I’d like to clarify a little, yeah. My question earlier was in what capacity were you in that team? For example, private, from the university or from the provincial government?

JP:
From the Provincial Government who asked the institution of UNSRAT.

LMPP:
So representing North Sulawesi Provincial Government and sent by the university?

JP:
Yes.

LMPP:
So you yourself issued a dissenting opinion?

JP:
Yes.

LMPP:
So it means that the North Sulawesi Provincial Government had a dissenting opinion because you represented them?

JP:
Yes.

LMPP:
Now, were there others, in detail, who also did the same thing, to your recollection?

JP:
There were from other teams too…

LMPP:
Could you name them?

JP:
Those who were in this group at that time, when they saw that the discussions were no longer following scientific mechanism, they made a dissenting opinion, such as ESDM, and then also PERHAPI, also Mining Association. They issued dissenting opinions.

LMPP:
Was the dissenting opinion made in a written form?

JP:
Yes, written. We did it in writing.

LMPP:
Alright. Your Honor, we will later attach the dissenting opinion and enter it as evidence too. Now, further on about this dissenting opinion on the interpretation… so it was the interpretation, right? So the data in the 14 October publication was not a problem, but then it became thick because in it there was interpretation, right?

JP:
Yes.

LMPP:
Could you mention one example of an interpretation which then had to be rejected?

JP:
There was data in the second draft of the report, data which should have been from Totok Bay but was put as one from Buyat Bay which caused wrong interpretation. Data which should have been displayed in Buyat Bay was placed in Totok Bay, and this is extremely fatal. How can we interpret Buyat Bay whereas the data shown was from Totok Bay?

LMPP:
That was one of the examples. So, yes, the fact that there was 14 October research, the conclusion of which was shown earlier. And then there was the 8 November report which included interpretation of the data. In one of the examples there was data which belong to one place but used in another place. Like that, yes?

JP:
Yes.

LMPP:
So scientifically it was no longer valid to draw an interpretation or conclusion. Like that?

JP:
Yes.

LMPP:
Alright. Now, last thing I want to ask is about the Provincial Government, yeah, North Sulawesi. Was that really the official team formed by North Sulawesi Government?

JP:
Yes.

LMPP:
Official?

JP:
Yes, official, yes, with a Letter of Decree.

LMPP:
A decree from the provincial government of North Sulawesi?

JP:
Yes.

LMPP:
You mentioned an Independent Team?

JP:
Yes.

LMPP:
Why was it called an Independent Team? What’s the idea, why was it called ’independent’?

JP:
It was called the Independent Team here because it involved government elements…

LMPP:
Government…

JP:
And then involved university…

LMPP:
University.

JP:
And in the… because there’s a Decree… there were also names involved from the press.

LMPP:
Press?

JP:
Yes. And then there was UNSRAT and UNIMA, BPLH…

LMPP:
BPLH?

JP:
And ESDM.

LMPP:
ESDM.

JP:
Was there also from the communituy, community groups in there?

LMPP:
NGOs too. There were NGOs.

[Recording stops]

LMPP:
And including all elements, not just government, but also the community, which is why it was called an Independent Team. Now, regarding experts involved in there, what expertise was involved in there?

JP:
There were all kinds of expertise involved in the team. There was an expert in population dynamics, there was an expert in aquatic productivity, and then expertise in the field of planktons, there was an expert in environmental toxicology.

LMPP:
Alright. Could you explain to this court, what problem was the research intended to address?

JP:
This research was intended to address the issue of alleged pollution in Buyat Bay due to the discharge of tailings by PT NMR. Now, it is with this background that the Governor of North Sulawesi formed a team to confirm whether there was any transfer from the tailings placed there to humans who complained of illnesses. So we had to prove it scientifically.

LMPP:
What was the result?

JP:
We found that the arsenic and mercury in the sediment placed by PT NMR in the form of tailings, based on TCLP tests there was to release into the waters. If this is not released into the waters there would be no increase of concentrations in organisms. That would mean that the concentrations would be normal below the quality standards. So when we also examined the fish and the water, it was not detectable in the water, therefore there was no release. But even though we could not detect in the water, we still examined the fish to prove it anyways. But in the fish too we found it ro be below the standard quality limit, which is 0.5 ppm.

LMPP:
So the tailings were examined and it turned out that the metal content there was below the quality standard limits prescribed by Government Regulation, so it cannot be categorized as B3.

JP:
Right.

LMPP:
Toxic material?

JP:
Right. Not released, in stable condition, non-reactive, so that means it was not B3 waste.

LMPP:
With the test called TCLP?

JP:
Toxicity Leaching Characteristic Procedure.

LMPP:
So that’s how it was… and then secondly, even so, it was followed by a study on the water quality?

JP:
Yes.

LMPP:
Also found the same thing. Water quality was below limits of the quality standard prescribed by law. But that was not enough, the team also went on to the fish. 

JP:
Yes, fish.

LMPP:
The fish was studied. Turns out the result was the same.

JP:
Yes.

LMPP:
In what laboratory was the analysis done?

JP:
We analyzed it in a laboratory in Bogor, in ALS laboratory in Bogor, because we know that that laboratory was accredited.

LMPP:
Very well. So then this report, this report was then put in writing? 

JP:
The report was in writing and has been published.

LMPP:
Was even published?

JP:
Yes.

LMPP:
What do you mean by published, and where?

JP:
We published the results of this research internationally on 9 and 10 of May 2005.

LMPP:
Where was that?

JP:
In an international seminar, and it was a writen report and already has its ISBN [code].

LMPP:
Do you mean this one, in this international seminar? Is this it? So it was reported or presented in this international seminar forum, and were these findings changed after there were rebuttals from other seminar attendees, for example?

JP:
There were no changes in that presentation.

LMPP:
No changes?

JP:
No changes.

LMPP:
So meaning what was presented in this proceeding, in this book here, was precisely like the results of your research? So there were no changes?

JP:
No, there were none.

LMPP:
Therefore this court can use this as your official testimony?

JP:
Yes.

LMPP:
Alright, this is the last from me. There’s also this one. Could you look at this? This is a technical review of the November 2004 Ministry of Environment’s Report about Buyat Bay. Your name is also in here, report authors, Ir. James Paulus. You can see it here. Could you explain what was this technical review about? What was explained here?

JP:
The review written in there was a scientific study to address a number of deficiencies in the KLH report draft 2.

LMPP:
You mean this one?

JP:
Yes.

LMPP:
Alright.

JP:
So that was what we studied scientifically in the field of science and scientific discipline. So it follows scientific fields, because in draft 2 besides switching of the points, wrong points used, there were also tabulated interpretations that were not acceptable and did not meet scientific principles in sample taking or even in decision making.

LMPP:
I see. And then was there any conclusion made when… was the a conclusion of what happened in Buyat Bay in this review?

JP:
So that writing illustrates that there was no change to the condition of the environment in Buyat Bay. So it was still in natural condition, in healthy condition.

LMPP:
Very well. Your Honor, we would later enter all of it as evidence and for the time being I’m finished with my questions.

HT:
We, our colleague, I will pass this on to him to ask questions first.

PS:
Your Honor, I will continue with questions to the Expert with Your Honors’ permission. Expert, you said you worked in a laboratory, yes?

JP:
Yes.

PS:
I wasn’t too clear on that, what laboratory was it again?

JP:
The Marine Pharmaceutical and Toxicology Laboratory.

PS:
Marine Pharmaceutical. I will read a bit from the Dossier and I’d ask for the Police Dossier given by Dr. Rignolda Djamaluddin. Do you know Dr. Rignolda Djamaluddin, witness?

JP:
Yes, I do.

PS:
Where did you meet him?

JP:
Well, in the Faculty.

PS:
The Faculty. Is it the same faculty as yours?

JP:
Fisheries and Marine Sciences.

PS:
Is it the same as yours?

JP:
Fisheries and Marine Sciences.

PS:
Same as yours?

JP:
Yes.

PS:
Alright. Let me just read it because you have not to give [you] an idea because your name is mentioned here. ”Biological Quality,” number 7 in Mister Rignolda’s BAP, ”even though there is not yet research which has succeeded in finding causes of the apperance of lumpy fish in Buyat Bay, but ecologically, this fact is an indication of the degradation to the biological quality of certain fish species in the waters of Buyat Bay. AMDAL report never mentioned about this fact in Buyat Bay.”

”Other biological qualities found relates to the detection of a number of fish in Buyat Bay waters having mercury concentrations higher than the WHO limits for safe consumption by humans (0.5 micrograms per gram) such as reported in the Position Paper of PT NMR about the monitoring of mercury content (Hg) in Buyat Bay and the effects on marine ecosystem. In the Position Paper (page 5) it is clearly evident that in 1999 the levels of mercury (Hg) in predatory fish has exceeded WHO safety levels for human consumption.”

”Another condition apparent in this Position Paper,” I repeat, please pay attention, Witness, ”in this Position Paper is that monitoring data after 1999 shows significant tendencies of increasing levels of mercury in predatory fish, that the levels have exceeded 0.5 micrograms per gram. Results of my discussion,” Rignolda refers to himself here, ”with the Head of Toxicology Laboratory at Sam Ratulangi [University], Ir. James Paulus, MSc, it was told that one of the studies in this Laboratory showed a change in alga tissue.” My question, is there another paerson named James Paulus MSc at Sam Ratulangi University who is the Head of the Toxicology Laboratory besides you?

JP:
No, just me.

PS:
If we assume that it was you who is referred to there, is that true that there is the tendency of arsenic and mercury, like the result of your research in 1999, showing an uptrend?

JP:
If I heard that statement right, I… that statement did not have any connection with Rignolda’s statement and there was no uptrend.

PS:
Yes. Did you point that out to Rignolda, that statement like I just read?

JP:
The statement put forward by Rignolda is a statement or a quote from the part that actually [stated that the condition] in Buyat Bay was actually better than that outside of Buyat Bay. It was not that I was supporting what he explained previously. What he quoted was not what I intended actually.

PS:
So the intention was… question first… did you actually give that statement to Rignolda? I will ask about the substance later.

JP:
That was communicated but not in a direct conversation to Rignolda, we were actually in a meeting.

PS:
Yes. Is the quote I just read the same as the one you actually said?

JP:
No.

PS:
Both the sentence structure and the intention, correct? The same?

JP:
Not the same.

PS:
Not the same. Alright, just to clarify. Let me ask you pertaining to your expertise – because you said you were the head of the laboratory in UNSRAT and also the Environmental Toxicology Laboratory. When did you… was it when you went with the KLH Team, the Integrated Team or the Team formed by the Provincial Government that you conducted studies in Buyat Bay? Was it with both or just one…

JP:
I was involved in both.

PS:
… that I mentioned?

JP:
Yes.

PS:
In those teams, were you directly involved technically in sampling?

JP:
Yes, [I was] directly involved.

PS:
Good. I will begin with your involvement in sampling when you were in the Provincial Team. What samples did you and other team members take and how did you do it?

JP:
In the North Sulawesi Provincial Team we took samples of the sediment, and then the sea water and fish biota. We conducted sampling… before we took these samples we conducted preparations of instruments to be used.

PS:
What sort of preparations did you do?

JP:
The preparations that we did were to rid the equipment, be it glass or plastic, of contaminants.

PS:
How?

JP:
By flushing it with strong acid.

PS:
Strong acid?

JP:
Yes.

PS:
All equipment to be used?

JP:
All equipment used in sampling and to be used in our preparations must be free of contamination.

PS:
Contamination, what does contamination mean?

JP:
Contamination means that there could be distortion because the bottles that we used, for example, came from the factory and there could still be metals that went along during the production of the bottle. So we must free this from contamination…

PS:
What is the effect if it is not sterilized?

JP:
If we cannot sterilize it it will become an additive factor in the materials or samples that we took.

PS:
Alright. If that was the preparation, what is the next thing done in sample taking?

JP:
In sampling we must prepare the receptacles for the samples or sample bottles that is specifically made for sampling, the caps of which are equipped with seals and has a special single-use seal.

PS:
Why does it have to be single-use, why not use it repeatedly like the ones sold in stalls?

JP:
We must use the single-use, the ones with auto-seal, because, first of all, we must keep it from getting loose, for example, in the transportation, and also to prevent the possibility of tampering, for example, opened caps because there was no seal which may cause contamination.

PS:
To prevent contamination?

JP:
Yes.

PS:
Single-use. Do those seals, are they closed or used while still in the field or after [it arrives in] the laboratory?

JP:
It is sealed when samples are taken. When water samples are taken with instruments, for example, we handle it with a glove lock. We would certainly handle it wearing gloves. As soon as we handle it, we put gloves on to avoid contamination. When we put it in the bottle we would close the cap immediately and seal it.

PS:
When, when does the sea water have to be… are there preservation measures taken?

JP:
We would immediately add preservatives to the sea water samples taken to measure levels of metals, right there on the boat.

PS:
Added while still on the boat?

JP:
As for other samples right after they are taken, they are immediately put in a cool box.

PS:
In a cool box?
JP:
Cool box. So during sampling we cannot leave the sample containers exposed to direct sunlight.

PS:
Why?

JP:
Because with this sunlight there could be distortions. Photochemical reactions could occur, because when sunlight enters into a container that could cause a reaction.

PS:
Alright. Let us go back a bit to a sample… first of all, what sample is this?

JP:
Sea water sample.

PS:
Sea water. Sea water sample is put into a bottle, and then could you explain according to the protocol you know?

JP:
So after these materials are prepared, freed from contaminants because we have flushed it with acid, that means that these materials are ready. And even then we would carry these to the field in a box, not left open. So in a box, and later in the field after samples are taken, water samples are taken, when it is put in, we would use gloves. And then closed, sealed, for those that are filtered. While for the ’total’ we add preservatives. Right away we put them in a cool box to avoid disturbance from sunlight. And then we would filter the samples to be examined to find out how much is dissolved. This filtration too must be done by hands wearing gloves. And then in a closed space to avoid input of, say, dust. So that is a special laboratory for sample preparation. There are no windows for [sunlight] to enter.

PS:
So this filtration requires a space sterile of dust?

JP:
Yes.

PS:
Can a person smoke while performing the filtration?

JP:
Cannot smoke.

PS:
Why not?

JP:
Because smoking would just be the same as having dust in the air which will get into the samples to be analyzed. 

PS:
It can affect the samples that are being prepared, you mean, right? 

JP:
It may disturb.

PS:
May disturb. What is the disturbance like? Will it just disturb or affect the condition of the sample itself?

JP:
Yes, usually the sample condition, for example, in an open space there is too much dust. When we filter it dust will get in there too.

PS:
So what if dust gets in there?

JP:
If dust gets in that would mean that later in the analysis, the presence of dust can disturb, for example, the acidity of the sample, or usually there is interference when we do readings on the instruments, yes?

PS:
Alright. You said that for the ’total’ you immediately put preservatives on board the ship. What does that have to do with filtration? I wasn’t too clear on that.

JP:
The ’total’ means that in the component or in the waters, when we took the samples, we would count the ’total’, meaning all matters that we took, both solid and dissolved in the water column that we sampled. That would become apparent in the analysis. While for the other, we must perform filtration with a 0.45 sieve. Now, this filtration is to filter out solids, because in here we also have other materials like plankton, sometimes even fish roe. There’s also waste from land, for example, that gets in there. We must filter those. To separate these solids we must perform filtration.

PS:
Are those methods that you just mentioned, methods you do in your own theory or is that a theory that is scientifically accepted by laboratory experts?

JP:
This is a scientifically accepted theory [sic, method].

PS:
So scientific. What method is it that you use?

JP:
Using US EPA method.

PS:
US EPA. Now, the samples are filtered. After they are filtered on land, preserved… you said on the boat, are they put into a cool box or a regular box?

JP:
The samples that we take must be placed in a special container, such as a cool box.

PS:
Cool box… cool box… you mean actually a box with a cooler?

JP:
We put ice in plastic bags in that box.

PS:
Why do you need ice in there?

JP:
Yes, in our efforts to maintain the sample quality in order to prevent changes between the time when the samples were taken in the field and when we work on them in the laboratory. All must be treated this way. Later when they are about to be analyzed, they are pulled out of the cool box… because that is to maintain the sample quality.

PS:
Have you read this book about sampling procedures published by LIPI [Indonesian Academy of Sciences], or no? You’re an expert, have a look. And then another book here, Sea Water Sampling Method Procedure? 

JP:
Yes.

PS:
Have you?

JP:
I have read.

PS:
Is the method in this book that you just looked similar to what you did?

JP:
It conforms.

PS:
Conforms. Meaning, what is in this book also follows US EPA method?

JP:
Yes, correct.

PS:
Alright. You said a cool box is required. In an area such as Buyat Bay we cannot expect to find a room that is sterile from dust like you described. If the condition is pressing, is it possible that the filtration is not done in the laboratory, the sample is not filtered, or in a sampling area, say in Buyat Bay, taken all the way down to Bogor? Perhaps it would be difficult to find a special room, such as in the Police Office, there is no special room there, a sterile room. Unless there is another company, maybe, who knows? But if the situation is pressing, there is no equipment like that or no room available, what is the action that a laboratory person would do to try to preserve the sample condition until it gets to the laboratory?

JP:
Usually, in such distant situations, we would try to maintain the natural condition of the…

PS:
With, whatwasit, by cooling, right?

JP:
We would control it to… we’d look at the sample condition. Temperature, for instance, we would keep it as it was taken. That is why we must avoid contact with sunlight.

PS:
Secondly, how long can it be kept in this condition, not preserved, not filtered, pending its arrival at the laboratory? How long is the maximum tolerable time for sea water to be in that condition, untl it can be filtered… keeping the integrity of the sample?

JP:
Usually in such cases the condition [can be maintained] up to six hours… can still be…

PS:
Can still be up to 6 hours. You said you took samples of sea water. Did you also take sediment samples from the sea?

JP:
Yes, we took sediment.

PS:
When taking sediment and sea water samples, was it in the same coordinate?

JP:
Yes, must be in the same coordinate and location.

PS:
So when you took sediment and sea water samples in the same coordinate, what did you take first?

JP:
The first thing we did was take sea water samples because we must avoid causing disturbance during water sampling. Therefore, the first thing we did for sampling was take the sea water sample, and only then we can take sediment samples. Now, this cannot be the other way around. If it’s the other way around we could find sediment in the body of water, the water column… if we take it we would actually be measuring this sediment.

PS:
In the end it would be sediment in the water column taken, if sediment is taken first, right?

JP:
Yes.

PS:
Correct, yes. As a laboratory technician, is it recommended… have you seen methods for sea water sampling, and whatisit, what instrument did you use to take samples of sea water and sediment?

JP:
For sea water sample, what is recommended and valid is to use a glove lock instrument.

PS:
Glove lock?

JP:
Glove lock which allows to take water samples at specific depths.

PS:
What about sediment?

[Recording stops]

JP:
Taking samples by diving would cause disturbance to the sediment, it disturbs, because the diver would maneuver actively to maintain his position. So it may disturb the sediment on the seafloor, it could disturb. So when samples are taken there is disturbance.

PS:
Can such sampling protocols guarantee the test results?

JP:
Well, cannot scientifically be held accountable.

PS:
Meaning if it does not follow protocol or used a wrong sampling protocol the results cannot become scientifically accountable, like that?

JP:
Yes.

PS:
Correct, yes?

JP:
Yes.

PS:
Alright. You said earlier that when the samples arrive on land or has been put in, if it is in the same coordinate, at same depths, 2 liters were taken in 2 jerrycans, what is the labelling method? This is in the same place, at the same time, at the same depth, the same stuff – sea water. If there are two jerrycans taken or two liters in two different containers, must the sample codes be different or can it be labelled as same?

JP:
The codes must be assigned everytime a sample is taken according to the purpose of the intended analysis. Meaning, if we are analyzing ’dissolved’ and ’total’, we must label it [accordingly], there must be labelling, ID.

PS:
I also think that labelling is necessary. Does it need to be made different, because the location is the same anyways, the time is the same, but one jerrycan is filtered and the other is not. In such sampling situation what is the labelling method according to your knowledge as a laboratory expert?

JP:
When we perform sampling there are special codes for ’total’ and ’dissolved’. For instance for ’total’, for example, the code is ”.AT” for ”A-total”…

PS:
Must it be distinguished between the one filtered and not filtered? 

JP:
Must be distingushed, cannot be the same.

PS:
Why must be different?

JP:
This is a labelling procedure, marking of the samples we take, because if we use the same code, when they arrive in the laboratory they will be interpreted as the same sample, whereas there will be different treatment – filtered and unfiltered. But when it comes out, the lab technician will just give the result such and such with the same code.

PS:
Alright. We… my next question is about laboratory analysis. If a sample has been preserved, like you mentioned earlier, with HNO3, will you be able to distinguish it? After being applied HNO3 and then filtered, is there an effect from that in laboratory analysis?

JP:
After being applied HNO3 and then filtered, that is no longer useful.

PS:
Why not useful? What does it mean?

JP:
Because when HNO3 is added, down to pH of 2, that will have caused the destruction of any suspended organic matter that are present. So there will be substances dissolved in the water samples that we took. And if we go on and filter it we would not be filtering anything. All of it will pass through because acid has been added. So filtering would be of no use anymore.

PS:
Alright. Does a lab technician… or in coducting analysis, in writing the report of the results, would he indicate the detection limits of the laboratory?

JP:
He must, must indicate it. 

PS:
Must?

JP:
Must.

PS:
Why is it necessary?

JP:
We must indicate the detection limit because it relates to the method that we use, what the accuracy is, the precision that we’ve employed. If the detection limit is not indicated the method would be questionable, unclear. So there must be detection limit, because with this detection limit we will learn about the accuracy of an instrument and the mothod employed. 

PS:
Alright. When measuring or testing or analyzing sea water, fish, sediment, is the instrument the same?

JP:
For water and sediment the instrument is the same, but the preparation procedures are different.

PS:
The preparation procedures are different.

JP:
Yes, because it uses the Atomic Absorbtion Spectroscopy instrument.

PS:
What about biota, measuring and analyzing biota?

JP:
Same instrument, because to measure metals we use the AAS instrument. The instrument is the same but the preparation is different. 

PS:
The preparation method is different. Why different?

JP:
The preparation method is different because if we want to work with sediment it is certainly harder, so it requires stronger acid. As for fish, it is rather easy, because it breaks down easily.

PS:
If there is a laboratory that uses… examines sediment, fish, examines sediments, examines fish, examines sea water, using the same preparation method, what does that signify to your knowledge? Is that a right [method]? 

JP:
That woudn’t be right, I mean, the components are different, hard, soft and liquid…

PS:
Alright. In examining, distingushing, measuring Hg, or analyzing Hg with arsenic, is the method the same?

JP:
Same method is used.

PS:
Does it also use the same instrument?

JP:
Uses the same instrument.

PS:
Is the preparation mehod the same?

JP:
The preparation method is different between arsenic and other metals, the difference is in the lamp used.

PS:
To learn about the similarity in research, must the materials used be certified?

JP:
Yes, in conducting research we must use materials that are called Standard Reference Material.

PS:
What is this Standard Reference Material you mean?

JP:
Yes.

PS:
Why is it necessary?

JP:
Standard Reference Material is necessary because laboratories must also test the condition of their work, whether it has followed procedures or not. To learn if it has followed procedures it can be controlled using the Standard Reference Material. So Standard Reference Material is used to compare the instruments that we have calibrated, that we have set up with known concentrations. So if the concentration is 0.5 ppm in the Standard Reference Material when we try it with the instrument that we have calibrated the reading must be 0.5 as well. But if we read 1 ppm that would indicate that we have committed an error because it does not match the Standard Reference Material, why did it read more. That could mean the equipment, or that there is contamination that could distort the results there.

PS:
Alright. Can Standard Reference Materials be made by… can anyone, all institutions make it? Is that an agreement, and what is this agreement if there is an agreement?

JP:
So Standard Reference Material has a certificate. It’s got a certificate issued by reference laboratories. So these laboratories are reference labs. There are a number of laboratories who do routine tests. So from one laboratory to another, they do tests so there is no significant difference, and only then they make a decision to issue a Standard Reference Material to be used by other laboratories, so that the quality would be on the same level as the laboratories that issued this Standard Reference Material. That is the aim of using that.

PS:
Alright. You have just explained in this court that there has been a lot of research. You also took part in three research institutions, specifically for Buyat Bay, and many documents pertaining to detoxification operations of PT NMR, and you know that PT NMR places its waste in Buyat Bay. As an expert in Environmental Toxicology, I underline, Environmental Toxicology Expert, can you predict what the effects will be of PT NMR’s tailings placement in the environment today, tomorrow, 5 years into the future, 10 years into the future? What is your expert prediction?

JP:
I have seen the existing data on the condition of the environment. By looking at the environmental parameters, what is most important is to do bio-monitoring on the existing organisms, be it existing corals… and then the stability of existing sediment, the existing environmental condition, the population there, it could be predicted that PT NMR’s tailings will remain stable into the future and will not have damaging effects on the environment.

PS:
As an Expert, you have said that from the data you studied, with research from various institutions that you took part in, you said that there has been no damaging effects to the environment that you found or that you predict into the future. Is that right?

JP:
Yes, because I also studied how a mine was successful in handling [waste] with this detoxification system, like in Island Copper, in Canada.

PS:
Alright. Your Honor, we have a presentation aid we’d like to use in asking questions to the Expert, court fact from a [previous] witness… before we ask the Witness… no more than half a minute. We have a video of a court session that we would like to show, and then ask questions. May we ask for permission, Your Honor? You may look at it, Witness, look to your left, just turn your head. Yes, a document here in my hand and that one in hers. 

Enough, alright. She said she was not aware of this document. This is the document. You were asked by my colleague, you obtained this document in a meeting presided by Ibu Masnellyarti who said in court that she was not aware of this document. I would like to ask for clarification from you, yes? It was asked before, you obtained this in the meeting led by [Masnellyarti]. But in this court, when we asked her, she didn’t know of this document. Alright. Let’s look at the next slide.

If we look at it… permission, Your Honor, before we peel this off any further, we would like to read the evidence P-28 entered by the Prosecutors that was taken and submitted by Ibu Masnellyarti in relation to that video. For that reason, we ask that this Witness be shown evidence P-28 in question. It’s better if we use that one because that was the one submitted by the Prosecutors.

J III:
Counsel, you mean this one, not another?

PS:
There was a presentation by Ibu Nelly. Who knows the Prosecutors suspect that we may submit a different one. You may check it too. That is why we asked that the one kept here is used. We prefer not to give ours. P-28, matches, yes? Expert, would you look over here a moment?

J III:
Just show this one, the original. 

PS:
Alright. Would you look to the last page, the last page… is it the same as the attachment above there, T-21? Same, yes, same source. Yes, alright. Let’s look at the next page. Expert, in this court that Expert refused to give this evidence. The data is the same. What is the difference of this attachment with the one shown by witness Masnellyarti? Here in the photograph on this screen, what is the difference? This one that you obtained, you said you obtained in the meeting led by Ibu Masnellyarti. What is the difference with this one?

JP:
That one doesn’t have the conclusion anymore.

PS:
Which one? The one on the left has no conclusion?

JP:
The one on the left has no conclusion.

PS:
This is the one you obtained officially in the meeting led by Ibu Masnellyarti?

JP:
Yes.

PS:
And you obtained from KLH?

JP:
Yes.

PS:
This data?

JP:
Yes.

PS:
There was no [conclusion] anymore when it was presented in this Court. Very well then. We consider… we’ve noted. Thank you, Your Honor. We’ve finished with our questions to the Expert, but it is very contradictory. Even the data presented by Ibu Masnellyarti herself, she dared to manipulate facts, and we consider that as contempt of Court. For that reason, Your Honor, we request that in time we would ask that the expert witness, expert known as Masnellyarti Hilman, be summoned to this court again, and we would have her meet face to face with witnesses in the same team as her. But nevertheless, we leave the decision up to the Honorable Panel of Judges. Thank you. 

J III:
So just submit the request officially to the Panel. The Panel would discuss whether it would be necessary to confront that witness with other team members. You may submit it, we’ll consider it.

PS:
Very well, Your Honor. We’ve finished with our questions. Perhaps my colleagues… enough Your Honor.

J III:
We invite the Public Prosecutors.

PP1:
Thank you, Your Honors. Expert, you said earlier that the team that conducted research was an Independent Team established by a Decree of the Provincial Government. Is that true, Witness?

JP:
Yes.

PP1:
Were there groups at that time, I mean researchers at that time, for instance, was there group A, group B, or just one team?

JP:
There were groups and I was in group A, the environmental field.

PP1:
Or group A as it was called, yes?

JP:
Yes.

PP1:
Group A.  Who were in group A at that time?

JP:
In group A there was...

PP1:
The people…

JP:
According to who went to the field… there was Dr. Inneke Rumengan, there was Dr. Dessy Mantiri, there was Daan Soyuan, Spi, and then there was Dr. Inneke Rumengan, and then myself there and Dr. Daniel Limbong.

PP1:
What was the conclusion in general at that time?

JP:
The conclusion that we made at that time was that the condition of Buyat Bay waters was not or was below the existing standard quality limits. Similarly for fish organisms.

PP1:
What about the molluscs?

JP:
The molluscs we took were molluscs from the estuary, the coastal areas.

PP1:
Yes. So the conclusion at that time, according to the conclusions obtained by you and your colleagues in the team at that time, were all research objects found to be below the standar quality limits or was there any that came out above the standard, above the standard quality?

JP:
We did find some that were above standard quality.

PP1:
What was above?

JP:
Fish organisms in Buyat Bay… er, in Totok Bay, I mean.

PP1:
From Totok Bay?

JP:
Yes.

PP1:
There were those that exceeded the quality standard?

JP:
In the meat.

PP1:
I would like to show if this is the research result. May I proceed, Your Honor?

J III:
Yes, go ahead.

PP1:
Conclusion number 6 has been read, right, and it was the same. Let me reread it. ”Even though further studies are needed to reveal the pathway of Hg and As into the food chain in Buyat Bay and Totok Bay, but with the detection of high levels of Hg in the sediment in Totok Bay and high concentrations of As in the sediment in Buyat Bay, it is, therefore, a very serious warning to take more comprehensive actions to save the environment.” What’s up with this, Expert?

JP:
In that research, or in that report, indeed there were no or no toxicity tests done, such as TCLP. Therefore in the follow up activity we also conducted sediment sampling to test the reactivity. That is to address the issue of whether the concentrations in this sediment could have an effect on microorganisms or organisms in the waters of, or in Buyat Bay. So actually TCLP tests were done to address that conclusion.

PP1:
Yes, so there was such a conclusion. Is this conclusion valid, Witness?

JP:
Yes.

PP1:
Is this conclusion valid, that number 6?

JP:
Yes.

PP1:
Good. Thank you. I’ll continue on that, regarding molluscs. I read here in the point about arsenic in molluscs, perhaps if Expert could reread it too. I would only like to confirm if it’s valid, yes? ”From the analysis conducted on seven types of molluscs in Buyat Bay it was revealed that six of those had a concentration of total As considered as low, that is, 0.295 ppm to 6.610 ppm, or still below the average FCP and CMCCA values, which is 7 ppm.”

LMPP:
Your Honors, we’re asking which page is being read by the Prosecutor here, because the data in our hand with the one in the Prosecutor’s…

PP1:
Well, actually I did say if we could perhaps confirm this…

LMPP:
The one the Prosecutor is holding is different.

PP1:
If it’s different we aslo maintain that it is indeed different, if that…

J III:
Which one?

PP1:
That page, the conclusion that we just read, a bit forward on page 4. Hand it to the Expert, the Expert will show where it is. Expert, is this different or the same, beginning from…?

JP:
Same.

PP1:
Yes. I read it again, the second point there it seems, yes?

JP:
Yes.

PP1:
”From the analysis conducted on seven types of molluscs in Buyat Bay it was found that six of those had a concentration of total As considered low, that is, 0.295 ppm to 6.610 ppm, or still below the average FCP and CMCCA values, which is 7 ppm.” Expert, would you please correct me if it’s not the same. ”Meanwhile, one of the molluscs, i.e. Cypraea tigris, has a relatively high arsenic content, which is 21.3 ppm. On two types of molluscs in Totok Bay it was found that the total As levels were quite low, i.e. 1.85 ppm and 4.24 ppm respectively.” Is that correct, Expert?

JP:
So Cypraea tigris here was found in Totok Bay, and not Buyat Bay.

PP1:
Yeah. So the ones in Totok Bay…

[Recording stops]

JP:
… Buyat Bay, yes, ”it was found that six of those had a concentration of total As considered low … or still below … while in one of the molluscs, i.e. Cypraea tigris, the arsenic content was quite high, which is 21.3 ppm.” Is this correct, Witness? You have said it earlier? Alright. Thank you, Your Honor. To be continued by our colleague.

J III:
Hold on now, yeah, before this is continued, I am too a little, how do you say, about this P-28 evidence here. If there is going to be evidence like this, we don’t know where this came from and what this is, chunks like these. Similarly with this, perhaps we could not not consider it. The problem is we don’t know who this is, whatisit, it just says Ministry of Environment, analysis of quality data, but who is responsible here, who signed it and so forth we don’t…

PS:
Your Honor, we can explain a little bit about what you have there in your hand. That is an item that has been published, like a newspaper. You can open it, it’s on the KLH’s website, still there on KLH’s website now. So public can access it and it is valid because it has been published. Thank you, that is according…

J III:
No, I mean, if it’s a report, who wrote this report, which team? For example, who is responsible for this report, similarly… yes, so please we ask that this is be completed from each, whatisit, so this can be accounted. If each puts forward data like this, yes, P-22, P-28 here, I wouldn’t know where this data came from. Why all of a sudden it appears. For example, this, where did this come from? If the Panel considers it later in the decision, how is it going to be? I would like to know where this came from, who did this, which team?


That is our opinion. If everyone is like this, then who, how can the Panel use this evidence, and then these pieces, where were they taken from? And who did what? So, I mean, I want both the Prosecutors and… so it must be clear. Like this one, for example, P-28, where did this come from? I mean, these pieces are from, whatisit, yeah? These were taken from which book or what report, official or not? Show the original to the Panel. Is there an original? So do not take the Panel into a situation where everything is confused, all of this data here…

[Recording interrupted]

PS:
Your Honor, we will do whatever is in our power not to make you confused…

J III:
Yes. To the Prosecutors as well here, from which book did this P-28 come from, or whatever? So it can’t be like this, yes? Who is responsible for this data? There is no validity to all of this data. What is the source of this data? All of a sudden we have P-28 here, no identity, where did it come from, yes? So that the Panel will not get lost later on about such evidence, yes? So there has to be explanation, yes? Enough, continue. Please.

PP2:
Alright. We will continue the questions. Thank you, Your Honors. How is… let me ask the Expert, the Witness, one more time, what about the opinion in that report about arsenic in molluscs?

JP:
So actually arsenic in the body of organisms, what enters the organism, is organic matter, or what can be accepted by the body. Now, arsenic in its organic state is not dangerous when it’s in the body. The dangerous arsenic is the inorganic one, and in this research we can do a conversion of that amount. But to be more accurate we must really measure it. For example, if it is 21.3 grams, only a certain percentage – as I read in the journal – only around 1% to 5% of that amount is inorganic. 

PP2:
Alright. Before we go any further, you just stated there is organic and inorganic arsenic. Actually, how many types of arsenic is there according to your knowledge, and what is the difference?

JP:
There’s a lot of difference when the bonds are different. Arsenic can also conjugate with other metals, with other matters, arsenic, arsenate... so there is As3+, there is As5+, the oxidation number.

PP2:
You also did a study on molluscs, right? Based on earlier statement you did it, both in sampling or in the laboratory. Did you also do the [study on] molluscs personally, both sampling and the analysis?

JP:
Well, this was done as a team. So the sampling…

PP2:
Yes, but you have stressed from the beginning that you were directly involved in the sampling as well as in the laboratory analysis. Did you also do the same for molluscs, you personally took samples and also did observations in the laboratory or research in the laboratory?

JP:
I was involved in the sampling, but not in the laboratory analysis, because this had to be submitted to the laboratory for analysis. So I was not involved there in the analysis.

PP2:
You, as the Head of a Laboratory, cannot do analysis on the research or the findings performed by your laboratory?

JP:
I can.

PP2:
You can, huh. Therefore, as a professional, I would like to ask your opinion… would like to ask your opinion, because this is your team’s work and you are the Head of Laboratory…

PS:
Your Honor, it seems that the Prosecutor was not paying attention when we asked questions earlier, and to the Witness’ explanation that the laboratory work for these samples were submitted to ALS in Bogor. He is the Head of…

PP2:
Yes.

PS:
… the Laboratory at UNSRAT…

PP2:
Expert…

PS:
Hold on, hold on…

PP2:
Yes. Honorable Panel of Judges…

J III:
I ask you not to, how do you say, don’t be so brash in this court. It is the Judges who should be brash. How come it’s the Legal Counsel that’s brash here. I’m amazed here, the one leading this court, to the point of confusion. Who is leading this court now? Enough already, no need to be brash, just be calm facing…

PS:
Thank you, Your Honor, we weren’t trying to be brash, it’s just when we speak be polite a little, Prosecutor, do not cut in.

LMPP:
Enough, enough.

PP2:
Honorable Panel of Judges, if we may ask this to the Expert or the Witness. So we ask for the Witness’ or Expert’s answer first. Not to always be interrupted.

J III:
Yeah, see? That is why now I have to cut in. It has caused a problem now. It’s the Prosecutors’ turn now, we let the Prosecutors. Counsel, is there anything else you need to ask?
PP2:
Yes. So what I understood from the beginnning is that for the Independent Team formed by the Province, the research was done in your laboratory, is that correct?

JP:
That is not correct. We only conducted sampling and the analysis was done by ALS in Bogor.

PP2:
The one in ALS, wasn’t that the Integrated Team?

JP:
The Integrated Team also did some analysis in ALS. There were a number of labs used by the Integrated Team, not just ALS.

PP2:
Which labs, was your laboratory also used?

JP:
No.

PP2:
Not used. Alright. Because you stated earlier, I would like to see your presentation about your conclusion that Buyat Bay was not polluted with mercury.

J III:
Hold on, let’s clarify this. Your conclusion… is this he Integrated Team’s conclusion which you were a part of, or was it your own personal conclusion? How is this?

JP:
This was the team’s conclusion.

J III:
Ah, the team’s conclusion that’s... change the question, so not your conclusion.

PP2:
Alright. That was the team’s conclusion, yes, Expert?

JP:
Yes.

PP2:
Do you agree with that team’s conclusion?

JP:
Yes, because it agrees with the data obtained.

PP2:
Which team is this?

JP:
The Integrated Team…

PP2:
The one you’re showing here, which team’s is this?

JP:
This one belongs to the Integrated Team of the Ministry of Environment.

PP2:
The Integrated Team, the one you said from the beginning you were involved in the sampling?

JP:
Yes, yes, correct.

PP2:
Yes, correct. Below, in point two, there is a conclusion that says – and that is the team’s conclusion which you also agreed – the levels of dissolved mercury in the mixing zone, outside of the mixing zone and in the control point is almost the same. What I would like to ask, how many samples you took from each points and from what depth, and who determined the mixing zone, outside of the mixing zone and the control point?

JP:
Alright. I was a representative of the [North] Sulawesi Provincial Government who was asked to accompany the team coming from Jakarta. Regarding determination of points and the number of samples taken, that was determined by the team from the center, the one from KLH. So we only accompanied, like that.

PP2:
Yes, but you were involved, and you as the… you have explained about sampling procedures, laboratory procedures, in a complete, detailed manner. Did you only accompany them at that time and agreed with the conclusion or were you also directly involved and the agreed with all results of that research?

JP:
So this went through a discussion and then a decision was taken, and then written.

PP2:
Yes, before I ask about the discussion. When the sample was taken and then there was a discussion that produced a conclusion about that matter, did you go down directly in the sampling or did you just tag along?

JP:
I was directly involved, I even jumped into the water myself.

PP2:
Yes. If that’s the case my question is simple, if you jumped directly into the water.

JP:
Yes...

PP2:
And you conducted sampling?

JP:
Yes.

PP2:
My question, how many samples were taken and from what depth? Who determined the mixing zone, outside of the mixing zone and those control points?

JP:
How many samples, and the number of points and the mixing zone and outside of the mixing zone, all of it was a product of discussions in Jakarta, and I did not go to Jakarta to discuss this. We waited in the province for the team from Jakarta to come. They came with diagrams, charts and what have you. All we needed to do was, ‘oh, take this here, this coordinate.’ This is the sampling that we did together.

PP2:
You don’t know anything about mixing zone, outside of the mixing zone, do you know any of that or not? 

JP:
Mixing zone here are zones that have been determined for purposes of RKL and RPL monitoring. These points. So it cannot be outside of these points. So it was consistently taken at these points.

PP2:
And outside of the mixing zone’?

JP:
Yes, outside the mixing zone, well, outside of the distances that have been... have been determined...

J III:
So it means outside of those points. What’s so difficult here? 

PP2:
Yeah. It’s like this, Honorable Panel of Judges, that we... because this person here has said from the beginning that he was directly involved. That is why we wanna get information from the Witness or the Expert in detail, because the Witness is presented here as an Expert. He must have an exact knowledge about what he did at that time. So...

J III:
Here’s the thing actually, why is this suddenly a problem now? That’s why, because it’s all in pieces. Actually if this report was complete, if it was a book, with all the data, how many samples were taken in what points, actually... But doing it like this, asking people to memorize how many samples, and what have you, what samples were taken, off your head... So that is why I want to know all this data that are now in pieces, where were they taken from, actually? Can these data be accounted for or not? There must be attachments about where and how many were taken. So you can’t put it in pieces like this. There’s, how do you say, we have data here... we don’t know.

Okay, sure, it could be accessed over the internet and what have you, but we want the original book signed by people responsible for this research. That is what we can use as our reference. But if it’s just like this, P-28, and also what’s this book here... all of a sudden I want know who the team was, what are their names, who led the team? When was what done? What methods were used? And I don’t know where all of this came from. I have reminded you about this, yes? So that is why, like I just said. This is an attachement, where is the complete report actually? Isn’t there an explanation where the samples were taken from, and how many samples were taken? Isn’t there a description in this attachment here? We’re talking about an appendix here, but where is the complete report about this? Where is the source?

Could you show the Panel now... this is an appendix, this is an appendix, now where is the main body of it? If it’s called an appendix then there should be the main body. And then how many appendices are there in all? If this is what you’ll give us, we wouldn’t know where this came from. There is no identity of the...

HT:
Not convincing [unclear]

J III:
No, what I mean here, what is this? Who wrote this? What is all of this doing here without identity? Who made this? When was this made and when was this made and what is this? Is this an analysis report? So, I mean, I would like to have complete information, when and where was this made and what was done to it? We’re concerned that appendices would start appearing and then manipulated, changed, this and that. So the Panel does not want to see such things. The Panel wants to see the complete book from which this was taken, and who is responsible for this.

LMPP:
You have not received letter evidence from us, Your Honor. Later in the... 

J III:
Yes, yes. That’s why, including, what I just mentioned, P-28 too. So let’s not take four pages from who knows where, who knows where, could be anywhere, all of a sudden it comes out in court. Is the Panel just going to trust that it came from somewhere? What is the source?

LMPP:
P-28 came from the Prosecutors...

J III:
Yes, I know. That is why I’m not saying this both to the Prosecutors or to the Defendant... so you should be careful in entering evidence because the Judges will study what the sources are, and if these sources can be trusted or not. But if we feel that we don’t understand where these things come from, we will not consider it, you see. We warn not just the Prosecutors but also the Legal Counsel, to anyone submitting evidence, the Panel must be able to see whether or not this evidence is valid, and where was it taken from. It must be complete, yes, and must meet the requirements of evidence. That’s what the method should be actually. In civil suits evidence would be matched, the originals of it shown in court. Like this one, for example, where was this quoted from? If there is an appendix name, surely there must be the main book or the main report. Where is it now?

I worry that these conclusions – because it’s made with computers and what have you – these could be manipulated. Especially if it’s colorful like this, now there’s, how do you say, color photocopies. That can be scanned, right? So like that, like earlier if you want to... some have conclusions some don’t, and we must know the sources for all of these. How is this? If, as it turns out, there is manipulation, we don’t know if then further crimes would be committed, and the people who manipulated this data, yes, just go ahead, yes, we can test it later. That is why, like this one from the Integrated Team, submitted to us and unclear too. There are no names under the Integrated Team, and please inform the original to the Panel, yes? So we can consider that what is being submitted here is indeed valid and comes from a legitimate source, a valid source. So not from photocopies like this, yes? So just go on now, what else do you want to ask?
PP2:
Alright, thank you, Your Honor. Alrighty. Actually we also would like to... because this conclusion has been presented before, so we wanted to seek actually where this conclusion come from. But perhaps the explanation is what the Expert has said earlier. Alright. And then Expert also said earlier that you also conducted research on the problem of tailings as well. The Expert, or Witness, has also decribed arriving at a conclusion of 55% solid and 45% liquid. How far, how far along did you study PT NMR’s tailings?

JP:
The research I conducted with the team was first of all to find out about the concentration of mercury and arsenic in the sediment.

PP2:
Just two concentrations, two types of concentrations that you studied?

JP:
Yes.

PP2:
Yes. Just about mercury and arsenic?

JP:
Mercury and arsenic.

PP2:
So mercury and arsenic, huh? And then how was it according to your research at that time?

JP:
In our research we found that the concentration of arsenic was around 600 ppm in the sediment. Meanwhile mercury present in the sediment was less than 5 ppm. 

PP2:
You took, as you said, you took the sediment directly. The sediment that you took near the pipe’s mouth was at what depth?

JP:
The sediment taken was as described in points A, B, C, D, what is referred to as monitoring points in RKL and RPL. We conducted sampling there in the area referred to as tailings footprint. We took that at depth of 82 meters using a Ponar Grab instrument that has a screen.

PP2:
Yes. Before we go on further, when you conducted research on the tailings for mercury and arsenic, at that time, physically, physically, in what form did you find the mercury and arsenic?

JP:
The sediment that we took was in the form mixed with water. So not dry, the sediment was wet.

PP2:
The sediment was wet. Based on scientific background that you have, is the arsenic and mercury that you studied dissolvable in water? Based on science, I’m not saying based on facts when you conducted research, but based on scientific knowledge, can they dissolve in sea water?

JP:
In the… meaning… would you repeat the question?

PP2:
Yes. You explained earlier that arsenic and mercury contained in tailings were in the form of wet sediment?

JP:
Yes.

PP2:
Is that correct?

JP:
Correct.

PP2:
Correct, alright. My question, is mercury or arsenic in the form of wet sediment dissolvable in sea water?

JP:
The sediment… metals in the sediment as product of detoxification, based on TCLP tests they did not dissolve…

PP2:
I’m not… I’m not… one more time, I’m not, I haven’t got to that chapter just yet. I’m going to ask from the scientific point of view, in general, the scientific in general. Could arsenic or mercury in the form of wet sediment possibly dissolve in sea water? 

JP:
Would you explain what is wet sediment exactly?

[audience laughs]

PP2:
Alas, what you explained from the beginning, right, we asked about arsenic and mercury in tailings, what is it physically? You answered that it was in the form of wet sediment.

JP:
Yes, correct.

PP2:
So right then?

JP:
Yes.

PP2:
Yes.

JP:
So it is not dry, it’s wet.

PP2:
Yes. That is why I’m asking can wet sediment that contains mercury and arsenic… can it dissolve in sea water?

JP:
No.

PP2:
It cannot?

JP:
No.

PP2:
Why not?

JP:
It cannot because after we conducted tests we concluded…

PP2:
No, no… this is because you are an environmental toxicology expert basically. From the Counsel’s question earlier on, you essentially explained that you study presence of substances or elements that enter organisms and their effects, yes? Is this… what I’m asking is purely based on scientific knowledge that you have. Don’t just relate it to your research on PT NMR’s tailings just yet. There will be time for that, Sir. So from my question like that, what is your response, Sir?

JP:
Alright. I took tailing samples, I did not take sediment samples that were not product of detoxification. If I take tailings produced by detoxification, [mercury and arsenic contained] will not be released into the waters. If I take samples that occur there naturally it may be released due to detoxification.

PP2:
Alright. We’ll continue later. So then now... even though it hasn’t, hasn’t arrived at my point just yet, but we’ll get into that later. Now, is the wet sediment that occurs there which is the form of mercury and arsenic, could they then be exposed to organisms around where it occurs?

JP:
If it is sediment that occurs naturally that didn’t come out of detoxification, there may just be transfer [into organisms], because there is a lot of organic matter. But products of detoxification from PT NMR are materials that are deficient of organic matter, so it causes…

[recording stops]

JP:
… the aim of detoxification is to stabilize it on the seafloor. So if we’re talking about naturally occuring sediment there could just be transfer because it is rich in organic matter. That is the difference.

PP2:
So... I will state a... from what you just said, is it then... does it mean, then, that the arsenic and mercury that came from [unclear]...

JP:
... in our field work it was in a safe condition.

PP2:
Hold on…  your observations and research in various places was for tailings?

JP:
As reported in…

PP2:
The direct ones, results of your own observations. 

JP:
Yes. In a team, in that team we… that was TCLP tests.

PP2:
Yeah, I mean, was it just in PT NMR or in several places, or anywhere else in the world where tailings product is used, that you studied?

JP:
I was only involved in [the study of] tailings in Buyat Bay.

PP2:
Only involved in [the study of] tailings of PT NMR, and you are already able to conclude that detoxification process will guarantee that the inorganic products in the form of mercury and arsenic are safe?

JP:
Yes, based on certain tests.

PP2:
Yes, yes, what I mean is it based on tests of PT NMR’s [tailings] only, right?

JP:
Yes.

PP2:
Yes. Alright. And then did you also just explain that besides studying tailings you also… also according to the definition of environmental toxicology in your opinion… you also studied the presence of substances that enter organisms and their impacts, yes?

JP:
Yes.

PP2:
Yes. Earlier our colleague also mentioned about molluscs. You also explained earlier about fish. Besides molluscs and fish, what other organisms and impacts did you conduct your research on at that time together with the team?

JP:
So we looked into what the concentrations of mercury and arsenic were like in the sediment, and we tested whether they were released or not, whether they were stable or not. So there was TCLP studies, there was that paper study from Lorax. Such research is indeed still very much lacking, so we brought experts and I happened to... the ones from Canada – I also earned some of my expertise in Canada – and we discussed it at that time, and I understood that...

PP2:
You eanred expertise… what field of expertise did you [study] in Canada? 

JP:
Environmental toxicology.

PP2:
Environmental toxicology?

JP:
Yes.

PP2:
At that time, [based on] what you studied in Canada, what were the effects of studying [sic] the presence of a certain substances that enter into organisms… what organisms did you specifically study in Canada?

JP:
What I study in the field of toxicology is how a substance, a foreign substance that enters the body, the organs…

PP2:
What you studied in Canada earlier, what you studied in Canada… what are the substances, the effects on organisms, and the effects on organisms are what, and what are the effects?

JP:
I analyzed the metal contents in the water when I was in Canada, as well as those in sediment. So actually let us not equate organisms, because organisms down there in Canada are different than those in Buyat. The fish there are perhaps different that fish in Buyat. So if we were to look at, or rather, to compare the same we certainly must take the organisms present in Buyat.

PP2:
Yes, I was not about to equate organisms. I only want to know what you did in Canada with... compared to what you did in Buyat. Just that. Simple, my question, isn’t it?

JP:
Well, very much relevant. Strongly relevant. Because there I studied sediment. Here I also analyzed [sediment]. There I analyzed water. Here too I analyzed water. There I analyzed concentrations of metals in fish. Here too I analyzed in, in fish, using the standard [unclear].

PP2:
On humans?

JP:
Can be on humans too but that is not my field of expertise, on humans. 

PP2:
What are organisms in your opinion?

JP:
Organisms are all living beings, yes, biotic factors. In ecology there is biotic and abiotic. And the living factor is biotic, from planktons to phytoplanktons, to fish, and then fish that are…

PP2:
To humans? Are humans also categorized as organisms in your opinion?

JP:
Humans are categorized as organisms, but they are on a higher level.

PP2:
But come under the definition of organisms?

JP:
Living beings.

PP2:
And that, you did not do research on humans?

JP:
I can do it on humans, but because it is not my field of expertise… my competence is in the field of oceans, marine. So as far as humans go, perhaps…

PP2:
From the beginning you said it was not about oceans, you mentioned environmental toxicology, and based on the definition of an environmental toxicology expert, you explained that you studied the presence of materials that enter into organisms and their effects. What I asked earlier, are humans categorized as organisms? You said humans are organisms. What I asked, didn’t you also conduct research on humans and the effects? But your answer, it turns out, that it was different from your earlier statements. So…

PS:
Your Honor, we object…

PP2:
I’m only asking for the Expert’s opinion, how to clarify this.

PS:
Your Honor, we object. It’s been answered earlier. This Expert does not do research on humans. That is clear. So do not force it by having this Witness answer [in a manner] equating human beings with [other] organisms, between organisms…

J III:
Alright now, here’s the thing…

PS:
Yes.

J III:
Actually the one who said it… I have said this repeatedly. Actually I have reminded previous expert witnesses about this too. And this has been done by Professor Muladi at that time… if we cannot or if it’s beyond our expertise, better if we don’t get into fields that are actually not our expertise. But if I look at the statements from Prosecutor’s questions, that is actually something that’s… if asked if humans are organisms or not… that is why I also sometimes… well, it’s clear that humans are organisms. There are living organisms, there are dead, what used to live becomes dead, right? So if it gets to that and you cannot answer, that you never studied the effects on humans, well, just say so. Say that it is a different field, not your field. Like that. 


So do not get into fields that you are not… yeah, I too, I mean, it’s also like this, Prosecutor, yes? Do not be so nitpicky getting into, whatisit, things that we all know actually. But why does this come out in this court? Moreover something like this, whatwasit, ”does Expert know what is an organism?” I’m afraid it would look like the person asking the question seems to know more about organisms than the person being asked. That’s what I’m concerned about. So I don’t know here, who’s teaching who here? I don’t get it. 


That is why. So if later on this is the kind of questions that… whatisit… and then you will have difficulties too, because sometimes witnesses go like, ”if I answer it like this, is it then going to be this and this and this.” Right? So don’t do it like… yeah, so answer spontaneously, yes, something like that. So no need to be verbose. I see here, how come there’s so many things that I too don’t understand, yes? But let’s try it, yes? Also come up with questions that he can more or less answer spontaneously, not… 


And then there’s something else that I want to remind both the Prosecutors and the Legal Counsel. Don’t ask for someone’s opinion, whether expert or not, but if it doesn’t go with what we want, we, we, ”I’m gonna chase this to the end, I’m gonna chase this.” There’s no need to ask questions that way… If that is his opinion, well, that’s what his opinion is. Whether this opinion is actually inappropriate coming from experts with his knowledge, that will be each own’s opinion.

So we shouldn’t expect an expert to… or I’m afraid he’s going to use terms that will confuse all of you, you see? So better if it’s, whatisit, yes? I’m baffled here, what are we examining here? Like someone’s defending his Master’s degree here? What is being examined here? Is it organisms? Are humans considered organisms or no? Sometimes I feel like laughing inside. But this is a court, you see. So I mean like that more or less. All of us know humans are organisms, right?

PP2:
Alright, Honorable Panel of Judges. Perhaps some people would consider some of our questions very, very simplistic. But we wanna… from our simplistic statements or questions, that we get an explanation from someone who is considered an expert. Because we don’t want any interpretation. So our apologies…

J III:
Put it as a question, so he can answer straight away.

PP2:
Yes. We did ask questions based on that, because it is based on the Expert’s answer. So perhaps we are finished with our questions.

J III:
Actually it’s like this... let me tell you... I, no, I need to let you know something. I can analyze someone’s questions. Actually the Expert Witness’ answer that tailings which have been detoxified cannot possibly, whatwasit, that was not satisfying [to you] in essence more or less. But that was the answer. I invite other Prosecutors to ask questions.

PP4:
Thank you, Your Honors. Expert, based on questions from the Panel of Judges and the Legal Counsel, [you said] that your research method was the method that you took from USPA [sic] from the United States. Could you explain what is this USPA [sic] method is?

JP:
Thank you. It’s actually United States Environmental Protection Agency (US EPA). They have recommendations for research on metals, for example, what instruments to use, and then sampling methods, and then transportation of samples, including handling of samples. And then about analysis in the laboratory. 

In handling or preparing the equipment to be used, the first thing we must do is to clean the materials or bottles or plastic containers that we use from contaminants, that is by flushing them with strong acid. And then after the equipment is ready for use we will take the samples. This sampling is done by using instruments that are free from contaminants by determining the coordinate points that we have to use. Why coordinates must be determined? Because sampling for environmental monitoring must be continuous, first of all. And secondly, therefore, it must be taken from the sampe spot and not a different spot.

Sampling in the field must use, handling by hands equipped with gloves that are hands full. And then as quicly as possible... the samples taken at certain depths using go-flow for sea water, and for sediment using a ponar grab sampler at certain depths... as soon as the water is brought up put it straight away into the bottles, plastic bottles, and then we add preservatives. After preservative is added... similarly for sediment, sediment sampling, also taken and put into plastic containers. What is recommended to be used is polyethylene [PE] and not polyamide [PA], as recommended here. And then also, after everything is ready, samples are put in this box. 

There is also one control that must be employed there. There has to be field control. Field control is to see what the effects are of the atmospheric condition. For example, when sampling is performed, was it raining? After that, after it is closed and everything is ready, during the transportation there is also transportation control, where we prepare one bottle for that. And then we transport it in a cool box, put some ice in order to preserve the sample. After that we perform filtration. For this filtrarion we use a sieve, a 0.45-micron sieve in a closed space, actually a special room that is not directly penetrated by wind. And in that filtration, every sample filtered must use a separate sieve. It’s separate sieve here. So we cannot use the same sieve for different samples. The sieves are separate.

Everytime samples are being prepared we would immediately take our gloves off and replace them. Of course we would require a lot of gloves here to prevent contamination of samples. After we filter, we prepare, we put it in this container, in a polyethylene plastic bottle. And then it is sealed, locked, with a locking seal. So if the seal is opened it will be broken here.

After being transported, taken to the laboratory... now, the samples that we analyze should next be noted in the chain of custody, detailing the number of samples, the containers used, if there is ice treatment there, if HNO3 preservative has been applied or not, which bottles, be it water, sediment or fish, all are in the chain of custody. After it arrives at the lab, the chain of custody will be received and rechecked, whether the samples match what’s noted in the chain of custody, so as to avoid the addition of samples, samples taken in the field with samples received in the laboratory. If we use the chain of custody with this data, the number of samples should be the same. If we take 30, then 30 must be received as labelled. After labelling with our own labels, we create our own list. When it gets to the laboratory, this label will be transferred with the labels in the laboratory. After the labels are transferred with the laboratory labels, only then will they conduct analysis. They would do the analysis according to procedures, for example, the addition of HNO3. 

And then the use of instruments. The instruments used must be, must be calibrated, must be calibrated. And then in the analysis too, there is the standard reference material sample used as a sample. So this sample uses standard reference as a sample. This is performed by the quality control people in this laboratory. The lab technician does not know about it. The quality controllers will put one standard reference material sample as the control sample in the process. So when he analyzes this one sample, the standard reference material here, that will illustrate how accurate it is. If it is, for example, 10%, the result of the standard reference material, that would indicate the work done was good. Now, if for example he doesn’t use standard reference, who would know whether the result was good or not? That is very important.

And then results are produced, there will be an analysis certificate. This analysis certificate would indicate the ID of the submitting party. We assign an ID to a sample, and then there is also an ID from the laboratory. And then there will also be samples that are tested twice, yes, to see the accuracy. That is why there is always repeat tests done.

Now, in the analyzing laboratory too, there are laboratories that routinely undergo program proficiency tests. So these labs must demonstrate the proficiency test with the labs that have done programs employing standard reference certificate material, where there has to be testing between lab A and lab B, so in case there are descrepancies, there are differences, that can be immediately controlled using the references in the laboratories that are used as reference laboratories. That is usually done [every] three months, once in three months, samples are exchanged. So my sample is tested in another lab, and the others exchange between them and see if the results are the same. They are certainly going to be slightly different but not too great. That is the recommendation that I understood from US EPA.

J III:
I think it’s enough. Continue with questions.

PP4:
Thank you. Expert, you as an environmental toxicology expert… what becomes our question is, which one is more logical: heavy metal tests in water or in sediment? 

JP:
Both are logical because both are materials. One is in hydrosphere and the other is in litosphere. So both are objects of research.

PP4:
So heavy metal tests in water and in sediment is the same, yes?

JP:
Yeah. I mean, it is logical, in my opinion, to measure in sediment or in water.

PP4:
Okay. Thank you, Your Honors.

J III:
We invite the Defendant, from these results, to ask questions or respond to this Expert Witness’ testimony.

[Translator’s note: highlighted parts by the Defendant and his interpreter were left as transcribed]
RBN Questions & Comments

RBN:
Thank you Your Honor.
HS:
Terima kasih Yang Mulia.

RBN:
I guess the first question I’d like to ask for the Witness is that have you read the report from 2004 from Sciro that has been published?

HS:
Pertanyaan saya apakah Saudara Saksi membaca laporan bulan Oktober dari Sciro? 

JP:
Yes, I have read.

HS:
Yes have read the report.
RBN:
And have you also read the report from WHO Minamata institute that also published late 2004?
HS:
Apakah juga, anda juga membaca laporan dari WHO Institute Minamata juga diterbitkan 2004 akhir?

JP:
Yes, I have read.

RBN:
And finally have you read the report on the analysis of data the quality of Buyat and Ratatotok Bay by the Ministry of Environmental also in October?
HS:
Dan terakhir apakah anda membaca juga laporan analisa data kualitas lingkungan Teluk Buyat dan Teluk Totok yang dikeluarkan Kementerian Lingkungan Hidup Oktober 2004?

JP:
Yes, I have read.

HS:
Yes, I read.
RBN:
Okay.  In your expert opinion do this reports confirmed to sound scientific protocols and analysis?

HS:
Menurut pendapat keahlian Saudara, apakah laporan ini, laporan-laporan ini sesuai dengan protokol ilmiah yang benar?

JP:
Yes, according to valid scientific protocol.

RBN:
Okay.  I also would like to ask you if you read the report from Ministry of Environment Integrated Team of 8 November 2004?

HS:
Saya juga ingin menanyakan apakah anda laporan penelitian Tim Terpadu dari Kementerian Lingkungan bulan November 2004?

JP:
Yes, I read.

HS:
Yes, I read.
RBN:
In your expert opinion, does this report confirm to scientific protocols?
HS:
Apakah menurut anda ini juga termasuk dalam protokol ilmiah? 

JP:
Yes. In scientific protocol sampling and analysis is done.

HS:
As far as the last one concern by taking the samples.
RBN:
As far taking the samples, what about conclusions and other analysis within in report it said also follow protocols?
HS:
Bagaimana dengan kesimpulan dan kesimpulan analisa apakah itu juga menurut protokol atau ada pendapat lain?

JP:
yeah. I did not agree with the interpretation and the conclusion.

HS:
As concern the interpretation and the conclusion I have a rejection.

RBN:
Okay.  Thank you.
HS:
Terima kasih.

RBN:
As Defendant I and II, I accept this fact and expert Witness testimony and its entirety 

HS:
Sebagai Terdakwa I dan Terdakwa II, saya terima kesaksian Saksi Ahli ini secara keseluruhan.

RBN:
This Witness’ testimony convey that in 2004 the government of North Sulawesi formed by multi discipline team, to evaluate water, fish quality as well as the impact of tailing in Buyat Bay.  The team concluded that level mercury and arsenic in the seawater and fish are below regulatory standard.  Therefore there is no pollution at Buyat Bay.
HS:
Kesaksian dari Saksi ini menyatakan bahwa pada tahun 2004 pemerintah Sulawesi utara telah membentuk suatu tim multi disiplin guna mengevaluasi kualitas air dan ikan maupun dampak dari tailing di Teluk Buyat.  Tim tersebut berkesimpulan bahwa kadar merkuri dan arsenic dalam air laut dan ikan masih jauh dibawah batas standard yang ditetapkan peraturan, dengan demikian tidak terdapat pencemaran diTeluk Buyat

RBN:
As extensive laboratory toxicology testing on tailing by this Witness revealed similar result with the government team in 1999.  And we confirm that tailing from PT NMR operations are stable and did not fall into the classification of B3 waste.  

HS:
Uji toksikologi ekstensif yang dilakukan pada tailing oleh Saksi ini, mengungkapkan hasil-hasil yang sama dengan yang didapatkan oleh tim gubernur pada tahun 1999, dan mengkonfirmasi kembali bahwa tailing yang dihasilkan oleh kegiatan-kegiatan PT NMR adalah stabil dan tidak termasuk klasifikasi limbah B3

RBN:
As the member of KLH Technical Team the Witness concluded that many institutions involved in KLH Technical Team Report, while dissenting opinion as to the content to that report, at the same time this Witness accepted the technical credibility of the public value release Ministry of Environment report on October 2004.
HS:
Sebagai anggota dari tim KLH, Tim Teknis KLH, Saksi kemudian berkesimpulan bahwa berbagai lembaga yang terlibat di dalam teknik, laporan tehnik tersebut telah mengajukan suatu pendapat yang menolak atau dissenting opinion terhadap isi dari pada laporan ini.  Pada saat yang sama Saksi ini menerima kredibiliti dari laporan yang dimasukkan oleh menteri lingkungan Hidup pada Oktober 2004.  

RBN:
This Witness also testified that there’s strong indication that the Witness from the prosecution namely Miss Masnellyarti before this court possibly [inaudible] self on this one testimony.

HS:
Saksi juga telah memberi kesaksian bahwa terdapat suatu indikasi kuat bahwa seorang Saksi yang diajukan JPU yaitu seseorang ibu Masnellyarti di depan…
[recording stops]

J III:
Finished, yes? So we just heard a response and questions from the Defendant. So I think your testimony is finished. For the time being we would consider this sufficient. Later on if he is to be confronted with that witness – what was her name, Nellyarti or whatever? – later if it is going to be held just submit it and the Panel will look into it, whether it is relevant to be confronted with that witness. You will be called again if deemed necessary, yes? Alright, please.

[Witness leaves the courtroom]

J III:
Next witness, so we’ll finish with the third witness for today. It’s already what time is it now? 

LMPP:
Your Honor, in the morning we did intend to present three experts, but considering that it is already 4 something, if we may suggest that we hear the next witness in the next hearing so that we’ll be more fresh.

J III:
So as not to be emotional, yes, hahahahaha…

LMPP:
But I leave it up to…

[Panel of Judges laugh]

J III:
No, it’s like… is this witness relatively easy?

LMPP:
Easy, she’s from Manado.

J III:
If there are witnesses that are, for example, difficult to present, even if the person appears at midnight, we’ll go on, yes?

LMPP:
Thank you, Your Honor.

J III:
So as not just because today we fail, then tomorrow [the witness] doesn’t come again. That has been our experience, you see, having felt disappointed of already coming here, yes? Okay, if that’s the case we’ll let…

PP2:
Before we get there, Your Honors, and with all due respect to the Panel of Judges, because from our experience in this hearing with this witness, the other day when we examined another oceanography expert we were trapped with a simple word: season. Just that word caused multiple interpretations, some categorized Indonesia as having rainy and dry season…

J III:
Yes, yes, correct.

PP2:
Then there was durian season and what have you. But then… therefore we hope that… perhaps such silly things could sometimes become big debate…

J III:
No, actually, there is no need to debate each with his own argument. Let the Judges decide, you see. No need to debate that. Please. So the plan fot today was to hear three witnesses, but then the time is already too, whatisit. Perhaps the witness is already too bored waiting here, and perhaps is no longer around here anyways, or maybe we are all too tired. So rather than not knowing what to expect… So the witness who should have been heard today will be heard together with the witness planned for next week, yes? So still next week, still on Friday. So today is the 16th, and on the 23rd we still provide the opportunity to the Legal Counsel of the Defendant to present his witnesses, a de charge witnesses. So it’s clear, yes? So court is adjourned.

 [Judge strikes gavel]
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[Panel of Judges enters the courtroom. The Press is given the opportunity to take photographs].

J III:
Court hearing of criminal case number 284/Ordinary Crime/2005/Manado District Course with Defendant I PT Newmont Minahasa Raya and Richard Bruce Ness is in session and open to public.

[Judge strikes the gavel]

J III:
Will the Defendant please be seated in front. Before we proceed with this hearing, we ask the Defendant, are you in good health today?

RBN:
Yes, I am.

HS:
Yes, I am healthy, Your Honor.

J III:
We will continue the examination of this case. We ask the Legal Counsel of the Defendant, are we going to hear any witnesses today?

LMPP:
Thank you, Your Honor. Today we brought two expert and factual witnesses.

J III:
Okay, yes, so we will continue witness examination. So please be seated on the side, Defendant. Do call in the witness into the courtroom.

LMPP:
Will Dr. Inneke Rumengan please enter the courtroom.

[Witness enters the courtroom]

J III:
Please be seated. Do you have your ID? If it’s too much of a hassle just tell the Registrars. Your full name, born where? Oh, yes. So as long as there’s a birthdate, complete name, address, education, occupation and so forth. Yes? Please. So Ibu Inneke, yes, what was your complete name again?
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Inneke Rumengan

IR:
Rumengan.

J III:
Rumengan, yes. Born where and when?

IR:
I was born in Manado, on 5 November 1957. 

J III:
1957 yes. What’s your religion?

IR:
Protestant.

J III:
Occupation?

IR:
Lecturer.

J III:
Where do you live?

IR:
Malalayang, Manado.

J III:
Your education?

IR:
Latest education, Sir?

J III:
Yes.

IR:
Yeah. My latest education was in Nagasaki University, Japan.

J III:
Japan, yes. What degree did you earn there, from Japan?

IR:
PhD.

J III:
PhD, yes?

IR:
A Doctor.

J III:
So you will be presented here as witness by… for the interest of the Defendant, yes. Because it was said earlier that you are to become a Factual Witness, and [because] you have also conducted research in Buyat Bay, and therefore you are also an Expert. So you will be sworn in twice, yes. First as an Expert. Put that thing over there. Aha, yes. Please stand up.

[Witness takes the oath as Expert Witness]

J III:
Sworn in again as a Factual Witness, yes.

[Witness takes the oath as Factual Witness]

J III:
So to hasten this witness examination, we invite the Legal Counsel for the Defendant to examine the witness.

LMPP:
Thank you, Your Honor. Expert…

IR:
Yes, Sir.

LMPP:
Let’s begin with… you just said that your last education was in the University of…

IR:
Nagasaki, Japan.

LMPP:
And earned a PhD or a doctorate. Could you explain what was your dissertation about?

IR:
Well. Thank you, Sir. I graduated from the Graduate School of Marine Sciences and Engineering, Nagasaki University. My last researh was in biology and genetics of a type of zooplanktons called rotifers.

LMPP:
So it was in biology and more specifically about planktons?

IR:
Yes. So the subject of your research at that time was planktons.

LMPP:
The subject was planktons, more specifically planktons?

IR:
Yes, correct.

LMPP:
This is a rather lay question, are planktons considered marine biota?

IR:
Yes, correct, Sir.

LMPP:
So the research that you did concerned what’s called marine biota, right?

IR:
Yes, exactly, Sir.

LMPP:
For the dissertation?

IR:
Yes.

LMPP:
What year was that?

IR:
I graduated in 1991.

LMPP:
What about the masters?

IR:
Before that, the masters, I took it still in Japan, but in a different university. Kagoshima University.

LMPP:
You also wrote a thesis?

IR:
Yes, wrote a thesis too.

LMPP:
What, what about?

IR:
Also about rotifers.

LMPP:
So still the same as…

IR:
Still the same subject but the aspect was different.

LMPP:
The aspect was different?

IR:
Yes, exactly, Sir.

LMPP:
What about you bachelors? 

IR:
My bachelors degree was from the Faculty of Fisheries and Marine Sciences of UNSRAT.

LMPP:
What was the subject of your research when you wrote your undergraduate thesis? 

IR:
The object studied at that time was fish. I did my research in Lido Lake, Bogor.

LMPP:
So still concerned marine [sic] biota?

IR:
Still biota, Sir.

LMPP:
And then you also explained that you are a lecturer in UNSRAT?

IR:
Correct.

LMPP:
In what faculty exactly?

IR:
In the Faculty of Fisheries and Marine Sciences.

LMPP:
Since when was that?

IR:
Since I finished my undergraduate degree, around 1984.

LMPP:
To this day?

IR:
To this day.

LMPP:
Very well. Could you explain what subjects you teach? 

IR:
Teach? So there are several subjects that I teach. Most recently I was in charge of biochemistry. I also teach molecular biology, genetical engineering, exploration of marine biological resources, planktonology, and so on.

LMPP:
Besides teaching, are you also active in the field of laboratory?

IR:
Yes. Presently I am the Head of the Marine Biotechnology Laboratory.

LMPP:
Head of Marine Biotechnology Laboratory. 

IR:
Marine.

LMPP:
Could you explain concisely the activities in the laboratory?

IR:
My laboratory activities relate to marine biota, what the response to the environment is, how we breed these biota and how we treat them.

LMPP:
How long have you been involved in the field of laboratory?

IR:
I have been the Head of the Laboratory since 1993, so after I returend from my studies, two years later.

LMPP:
Alright. And then, do you usually make written reports of the analysis that you do in the laboratory, and, if so, are there certain standards followed and are there authoritative limitations – if we may use that term – in the laboratory?

IR:
Alright, Sir. In our laboratory the research activities are different to those of students guided to earn their degree, and to research activities conducted by request from individuals or institutions. Now, in the former, we as counsellors, are fully involved in the analysis of data obaitned by students. But if it’s by individual or institutional request, we just… for example I was asked to identify types of planktons, well, we only go as far as identification.

LMPP:
And that is summarized in…

IR:
Well, we make a sort of table or results and we return it to whomever submitted the samples or whatever was examined.

LMPP:
Alright. Expert, do you have or have you published your work as an Expert?

IR:
In the last three years I have had nine international publications and a number of local publications.

LMPP:
Nine international publications and three…

IR:
How many, I forgot, I forgot the number.

LMPP:
Oh, the local ones.

IR:
The local ones.

LMPP:
What is meant by publications here, are they in the form of books, papers…

IR:
In the form of papers published in journals.

LMPP:
So papers that were later published in journals.

IR:
Journals.

LMPP:
That are widely read by…

IR:
… many relevant parties…

LMPP:
… circles. Okay, yes. Are there any international scientific activities too?

IR:
Yes.

LMPP:
Have you ever been a…

IR:
Yes. Presently I am involved in joint research with Japan and Australia at this time.

LMPP:
Oh, so you are also involved in activities with international parties like you just mentioned?

IR:
Yes.

LMPP:
Alright. Let me move on to the substance of this case. Have you been to Buyat Bay, Expert?

IR:
I have.

LMPP:
You’ve been to Buyat Bay?

IR:
I have.

LMPP:
You have. How many times, could you tell us the frequency?

IR:
I can’t remember the exact numbet. Under 10 maybe?

LMPP:
Under 10. Maybe. Are your visits to Buyat Bay related to your expertise?

IR:
Yes.

LMPP:
Related to…

IR:
Related to my expertise.

LMPP:
Alright. Including also research?

IR:
Yes, correct.

LMPP:
Could you tell what was the research you did in Buyat Bay?

IR:
The first time I conducted research in Buyat Bay was in 2004.

LMPP:
In year…

IR:
2004.

LMPP:
What research was that?

IR:
Research about environmental conditions, or to be more precise, ecosystems of Buyat Bay and Totok Bay.

LMPP:
Research of ecosystem…

IR:
Exactly.

LMPP:
Buyat Bay and Totok Bay. Could you explain in more detail what is meant by…what do you mean by the ecosystem here?

IR:
Alright, Sir. Thank you. Ecosystem is a system that pertain to a number of factors related to the environment, that are mainly differentiated as biotic factors, the living organisms, and abiotic factors, in this case factors of the environment.

LMPP:
That is what’s meant by…

IR:
Yes. That is what I can say concisely.

LMPP:
So, like that.

IR:
So interactions between these factors make up an ecosystem.

LMPP:
Biotic dan abiotic.

IR:
Correct.

LMPP:
What is biotic?

IR:
Biotic factor here means all biota in the aquatic environment in question. 

LMPP:
What about abiotic? 

IR:
Abiotic is non-biotic factors, in this case the water quality, sediment quality, physical and chemical parameters of the environment.

LMPP:
Including also [quality] of tailings, maybe?

IR:
Yes. So it’s considered abiotic factor.

LMPP:
So there is interaction, you said, right?

IR:
Yes, interaction.

LMPP:
So biotic and abiotic?

IR:
Yes, correct.

LMPP:
That was the research done in 2004?

IR:
2004.

LMPP:
In Buyat Bay and Totok Bay?

IR:
Correct.

LMPP:
Did you do that research on your own or with other parties?

IR:
We did it as a team.

LMPP:
As a team. Which team? Can you say in this court?

IR:
That team actually was part of a larger team, called the Post-PT NMR Mining Integrated Team. And then in there, there was an independent team, split into groups A and B. I was part of group A. There is a Letter of Appointment, Sir.

LMPP:
An Independent Team, as you call it?

IR:
Yes.

LMPP:
Was that from the University, the government or another institution?

IR:
This team was formed by the North Sulawesi Government at that time, in this case, the Governor.

LMPP:
So an Independent Team, a team formed by the North Sulawesi Government?

IR:
Yes.

LMPP:
And you were part of one of those teams…

IR:
Member.

LMPP:
Member. And there was Team A?

IR:
Group A.

LMPP:
Oh, it was called Group A.

IR:
Group A of the Independent Team.

LMPP:
Group A of the Independent Team. How many groups were there?

IR:
There were two groups.

LMPP:
A and B.

IR:
Yes, correct.

LMPP:
Now, Expert, in Group A, what was the focus?

IR:
On the environment. 

LMPP:
What about...

IR:
Especially the marine environment. Group B was [focused on] the social and health aspects.

LMPP:
Oh, social and health. And Group A was about the environment especially marine?

IR:
Yes.

LMPP:
What you explained earlier, the interaction between biotic and a biotic?

IR:
Yes, correct.

LMPP:
Alright. Before I go further into the results of this research you just mentioned, was there any other research in which you were involved?

IR:
Yes. Actually some in which I was not directly involved. After 2004 I went there several times accompanying the team from Japan to take sediment samples.

LMPP:
So secondly you also took part in research but only accompanying?

IR:
Accompanying because…

LMPP:
The researchers were from Japan?

IR:
Yes.

LMPP:
Was that in personal capacity or representing an institution?

IR:
No, from a national program in Japan, may I mention the name?

LMPP:
Go ahead.

IR:
It’s called the Japan Society for Promotion of Science. Several universities are involved in there, and we from UNSRAT are also in there. The leader or the coordinator is the University of Tokyo.  

LMPP:
What year was that?

IR:
We went there in 2005.

LMPP:
Oh, last time in 2005. And started?

IR:
I mean the sampling was in 2005.

LMPP:
Oh, 2005. So just recently?

IR:
Yes.

LMPP:
This was last year.

IR:
Yes.

LMPP:
That was just for sediment sampling?

IR:
Taking samples of sediment with an instrument called Sediment Core, so we can take the layers of that sediment. And then cut, centimeters, a few centimeters. And then analyzed separately so we may learn the history of how pollution developed, how the metals accumulated.

LMPP:
Just the sediment?

IR:
Just the sediment.

LMPP:
Are there already results from that?

IR:
The results are out and have been presented in Manila but not by me because it’s not my competency. There’s a section, I mean, a person who processed the data and analyzed with the team members from Japan.

LMPP:
So it wasn’t you?

IR:
No.

LMPP:
Where was the sediment taken from?

IR:
We… I witnessed it at that time, it was around the tailing, also in Totok Bay.

LMPP:
Oh, so in Buyat Bay it was around the tailing?

IR:
Yes.

LMPP:
Meaning underwater?

IR:
Yes, underwater.

LMPP:
And also in Totok Bay?

IR:
Yes.

LMPP:
Alright, that was the second. Was there any other research?

IR:
About pollution? Actually in 1999 and 2000 I personally was involved in the monitoring of mercury pollution by a mine, the effects of pollution from small-scale mining, or PETI [traditional miners], illegal gold miners. I do not like that term, actually. So at that time I was involved in an NGO and paid for by, first, CEP, Canadian Environmental Project for Indonesia, under CIDA. The second was under USAID, represented by NRM, Natural Resource Management, the one in the stadium Sir.

LMPP:
That was the third. Any other?

IR:
No, Sir.

LMPP:
So those three. Now, before I get into the research in 2004, where you were a member of that team…

IR:
One of the members.

LMPP:
And how many in Group A? Were you a member of the group or did you lead that group?

IR:
No.

LMPP:
No?

IR:
Member.

LMPP:
Member of Group A. The one from Japan earlier, even though you did not do the entire research because you only took part in the sampling process…

IR:
I was present.

LMPP:
The analysis done by Tokyo University earlier?

IR:
Yes.

LMPP:
But the research results have been explained…

IR:
Tokyo University and representatives from UNSRAT were there.

LMPP:
Representatives from UNSRAT?

IR:
Yes.

LMPP:
Certainly accepted the results too, you could also tell about it in this court if you know what the results were from that sediment?

IR:
I apologize, I am not prepared to make a presentation about that because I was not involved in the data analysis directly, as well as the interpretation.

LMPP:
Oh, so… but is there a result in UNSRAT?

IR:
There is.

LMPP:
Very well. Perhaps in another opportunity…

IR:
We could provide that.

LMPP:
Now, let me go back to the research in 2004, as you said, the Independent Team from North Sulawesi Government?

IR:
Correct.

LMPP:
And that was to study the interaction between biotic and abiotic?

IR:
If there was at that time…

LMPP:
If there was...

IR:
And we wanted to learn.

LMPP:
So wanted to learn the interaction… 

IR:
The interrelation…

LMPP:
… of the biotic and abiotic component in the waters of Buyat Bat and Totok Bay?

IR:
Yes.

LMPP:
Alright. Could you explain what was done in that research and what was the result?

IR:
Your Honor, am I permitted, allowed to use a slide?

J III:
You may.

IR:
I may, yes. Let me present this as a slide, yes, Sir?

LMPP:
Alright. If you would like to use a slide projector, perhaps if we may ask for Your Honor’s permission so you can look at the slides… the computer… and please explain to the court what the results are, as complete as possible.

IR:
Alright.  

J III:
You may stand up.

IR:
Allow me.

PS:
Stand there, near the computer, yes.

IR:
Thank you for the opportunity, Sir. So in 2004, around the months of July, August, September, we as a team conducted a study that was given a topic initially “determination of mercury and arsenic in the compartments of Buyat Bay and Totok Bay.” So at that time the background was, because there was an issue of pollution in Buyat Bay by PT NMR. And then the government anticipated it, in this case, the Governor, by issuing his Decree with such and such number.

And then at that time, we made an emphasis on the locations of Totok Bay and Buyat Bay because… please, let’s go back a little… we know the location. I don’t think I need to elaborate, yes. And then, because in Totok Bay we are aware of a long history of traditional mining activities. Perhaps since the 19th century, and the waste goes to Totok Bay. And on the other side, in Buyat Bay, there is mining activity by PT NMR. On that basis we chose Totok Bay and Buyat Bay.

Next… so here we already know all the locations, Buyat Bay and Totok Bay. Next… now, the activities included three rounds of sampling. The first one was on 30 July until 14 August. And then there were members of our team who took part in sampling with KLH’s Integrated Team in September 2004. Now, the samples gathered included well water, river water, sea water, river sediment, sea sediment and a number of aquatic biota. And then the location for biota was just in Totok Bay and Buyat Bay. We did not sample the rivers. And then for sediment samples, there were from the rivers, there were from the bays. And then we also took a number of control samples, I mean, from locations that are farther away in Belang, Kotabunan, Manado. And then samples were packed and sent to ALS laboratory in Bogor.

Next… as far as the types and amounts of samples we can see it here, yes, I don’t think I need to detail it. And then because there is a certain important biota that we did not do – I’m often asked about this because I was directly involved – why didn’t you take plankton samples? Whereas we know that planktons are primary and secondary producers in the aquatic ecosystem. So at that time we did not take plankton samples due to lack of facilities and time. So ideally to take plankton samples we use a technique such as this. Because that location is no longer coastal area, it’s there until hundreds of meters away. So ideally we must take it using this method, in different layers of water, pulled by a cable fitted with a net. At that time it was not possible for us to do it. 

Next… so the method of analysis that we received from the laboratory, they say it refers to these reference books. And then, these are the results. First we tried to process, study the data in color-codes, to make it easy for us to see in an instant, which one is high, which one is low. So the color-coding was based on a range such as this. The idea was that if it’s already pink, red and above, that would mean it’s already high. At that time we had not yet received the data, reference about metal standards, in this case mercury in sediment, so our grouping was like this. From what we can see here, yes, it is apparent in an instant that the mercury levels in the sediment in Totok Bay is far higher than that in Buyat Bay. Next… and this is in comparison to surface waters, the levels of mercury of all water samples analyzed for total mercury that we obtained. The total dissolved mercury, all undetectable with analytical instruments that exist. Next… similarly for the levels of that one… sorry, that was the surface layer. Meanwhile for the lower layer we also found a similar thing, undetected.

Next… and then for total arsenic, we also took several sediment samples in several spots as seen here. Like what we can see here, there are several spots in Buyat Bay where the arsenic levels are relatively higher than the arsenic content in Totok Bay. And then, what about the total dissolved arsenic content? We obtained a trend like this. In Buyat Bay the samples that we obtained all contained arsenic that are relatively lower than this range, lower than the levels in Totok Bay, even though this value is still below the standard quality limit, which is 12 ppb. This is on the surface layer. Next… similarly the total arsenic content in the lower layer, approaching the bottom, near the seafloor, we obtained the same tendency. So even though the total arsenic content in this sediment is relatively higher but in the water it is actually lower than it is in Totok Bay. Nonetheless, all the levels are still lower than the quality standard limits as we all know. 

Next… the same goes for fish samples we obtained. Here we used… actually it is called guideline level 0.5 ppm for total mercury, 20 ppm for total arsenic. This is an estimate, because in regulations we all know that the inorganic arsenic is 22…

[recording stopped]

IR:
... yes, hold on, turn it up a bit so it’s clearer. This is a sample from Buyat Bay. And then this is a sample from Totok Bay, yes. And then this is the graphic representation of the sample from Totok Bay, like this. This is for the content… purple is total mercury content, green is total arsenic content in Buyat Bay that we obtained like this. So there is one or two that are relatively higher for total arsenic here also.

So there is this species with a relatively high total arsenic content and here the total mercury is relatively high. And then similarly, there were several biota samples that we obtained… we can see here, there was a number of species, yes. What we can see for mercury, yes, some were rather high here but still below one. For arsenic, the highest was almost six for total arsenic. Next… now, our summary notes in the team. For the first time, the data we present is like this. Am I allowed to read it out? Perhaps it will take too long… I may, yes, just briefly. 

The highest total mercury concentration in the sediment in [Buyat] Bay and the mouth of Buyat River is approximately 10 times lower than the highest concentration in Totok Bay and River. And then the total mercury content in the sediment of Totok River is 70 times higher than the content in the sediment of Buyat River. There is a tendency of a decrease in concentration of mercury detected in Totok Bay as the distance increases from the mouth of the river towards the sea. Meanwhile in Buyat Bay the mercury concentration is lower near the river mouth compared to the middle of the bay. Unlike total mercury, the highest total arsenic detected in the sediment in Buyat Bay is 776 ppm, or in excess of 11 times compared to the highest concentration in Totok Bay.

We did not find even one type of commonly consumed fish that contained heavy metals, both mercury and arsenic, in excess of the limits at that time. At that time we still used 0.5 as the maximum permitted concentration, which later on, after we studied it, that was not [the concentration]. I must explain that here. And then, even though further studies are still needed to clearly reveal the entry of mercury and arsenic into the food chain, or food web, in Buyat Bay and Totok Bay, but with the detection of high concentrations of mercury in the sediment of Totok Bay and the relatively high concentration of arsenic in the sediment in Buyat Bay, that is a caution mark for us which needs to be studied further in order to anticipate, to save the environment. And then we felt we had to do further studies to reveal the contributor of the entry of heavy metals in Totok Bay and arsenic in Buyat Bay in order to better guide the policymakers in this case. 

Next… now from that summary, I personally studied… actually obtained just these three points. First, there are indications that Totok Bay has a high total mercury content in the sediment. Meanwhile, sediment in Buyat Bay contains relatively higher total arsenic, particularly around tailings. The total dissolved mercury content in the water for both bays is undetectable, while the total dissolved arsenic content in the water is still lower than the quality standard limits but there is a tendency that the total dissolved arsenic in Totok Bay is relatively higher than it is in Buyat Bay. The levels of total Hg and total arsenic in biota, we still state that it is lower than the limit. Next… thank you.

LMPP:
Expert, would you flip back to the previous slide. ‘Undetectable,’ in the second point… what do you mean by that?

IR:
It means it’s undetectable by the equipment in ALS laboratory, not that it is zero. That’s what it means.

LMPP:
So does it mean that because it is so small, it cannot be detected by the instruments?

IR:
Yes, correct.

LMPP:
Is that what it means?

IR:
Yes.

LMPP:
And the second. Right there, the previous one, in the next slide, you used an exclamation mark there. What does that mean?

IR:
Yes. So in the team, when we discussed it the first time, we were astonished by the phenomenon we found, and this became a caution for us, meaning that we are concerned and that this needs to be studied further, why it is so. That is why. There was also part of our team that are competent, at that time they took sediment to be analyzed with TCLP to see how much metal in the sediment is released into the water column. So there is a study to answer the caution mark that we placed before.

LMPP:
Oh, so this caution mark means that there needs to be further studies to confirm?

IR:
Yes, further studies.

LMPP:
And has that been done?

IR:
It has been done.

LMPP:
With a study called TCLP, like you said, right?

IR:
Yes, by the team.

LMPP:
Could you name who’s your colleague who used…

IR:
The colleague who’s a specialist, that is indeed his field, his name is Mister James Paulus.

LMPP:
Oh, so then… expert in his field?

IR:
Yes.

LMPP:
Whose name is James Paulus, who did a follow-up…

IR:
Yes.

LMPP:
… with a TCLP measure to find out more about the sediment? 

IR:
Yes, correct.

LMPP:
Because Mister James Paulus has testified last week and explained that.
IR:
Yes, correct.

LMPP:
Alright. Please. Expert, yes, what you just presented was your findings. Including also explanation of the research process conducted on behalf of the Independent Team of the North Sulawesi Government?

IR:
Correct, Sir.

LMPP:
So it’s official from the North Sulawesi Government and you were part of that team?

IR:
Correct.

LMPP:
… in the team. And my next question, has the result…

IR:
Yeah?

LMPP:
… been presented in a scientific forum. Meaning, to obtain comments or critique from participants who has the competency in that area, and if there was, what was the result? Did the conclusion stand? Did they support that it was the result indeed?

IR:
Alright. Thank you, Sir. First of all our results, even though it was still in the middle of studies, still in our research period, we presented in UNSRAT in August 2004. So it was still in the middle of our research, right?

LMPP:
Yes.

IR:
There was no split sample data at that time. And then, secondly, after the seminar we studied it again, studied the guideline level and what have you… we studied again, processed it some more like I just presented. I presented that in the international seminar in Hotel Ritzy in May 2005.

LMPP:
So twice, yes?

IR:
Yes.

LMPP:
It was presented in a forum?

IR:
Yes. And then it was also presented in a meeting in Purwokerto, after UNSRAT. I just remembered. But I did not take part in the presentation. There were members from our team who presented.

LMPP:
So there was three, to your recollection, that these results were presented?

IR:
Yes Sir, domestically.

LMPP:
Domestically. Has this been taken abroad?

IR:
Right Sir. So with… certainly not like I presented. It’s common for us researchers, to study it and relate it to numerous factors. Some of the results of this research has been presented in Tokyo, at that GSPS meeting. And then I also went to Manila. Still had to do with the GSPS meeting and Tokyo, Manila and in Brazil in year… in June 2005 by one of our members.

LMPP:
So this research has been brought to…

IR:
… international forums.

LMPP:
… open scientific forums to be critiqued and studied, whether the methods, including the analysis, including the conclusions were detailed…

IR:
Yes.

LMPP:
… detailed and what about the results?

IR:
Yes. So sorry, I forgot to respond to your question earlier, what the response was to the conclusions. As a research team, as scientists, we concluded based on facts and no person in the forum cannot change facts, so we refuse to change our conclusion. So in various presentations in those forums, there were no changes in the conclusions actually, that were fundamental, principal.

LMPP:
Because it was based on facts as you explained earlier?

IR:
Yes.

LMPP:
Before I, whatisit, end my questions, you said earlier in the beginning, the research was about the ecosystem, right?

IR:
Correct.

LMPP:
So more specifically to see if there are interactions…

IR:
Correct.

LMPP:
… between biotic and abiotic...

IR:
Correct.

LMPP:
What components… biotic and abiotic components in Buyat Bay and Totok Bay, yes? Now, the conclusion in brief is, was there interaction… or more concretely whether the marine biota like mentioned earlier was in good condition? 

IR:
Yes. So in general I say that the marine biota in both bodies of water has not been contaminated by both these metals. In general, yes?

LMPP:
So it is not contaminated like it was explained earlier?

IR:
Yes.

LMPP:
Alright. I think that would be it for my questions, Your Honor. But before I close it out, you said that you lecture at UNSRAT?

IR:
Correct.

LMPP:
Are you present here with the knowledge or even consent from the university where you teach?

IR:
I have permission to appear today from the Dean of my Faculty, Fisheries and Marine Sciences.

LMPP:
So it means that your statements are not just your personal statements but also that of the Faculty…

IR:
Yes.

LMPP:
… of Fisheries and Marine Sciences of Sam Ratulangi University. Could this be shown to the Presiding Judge here, could this be handed to the Honorable Presiding Judge?

J III:
Thank you.

LMPP:
Your Honor, enough from me

J III:
This is a letter of permission from the Dean of the Faculty of Fisheries and Marine Sciences of Sam Ratulangi University to Dr. Ir. Inneke Fenny Melke Rumengan, MSc. Position, Chief Rector, Head of the Marine Biotechnology Laboratory of the Faculty of Fisheries and Marine Sciences of Sam Ratulangi University, to become Expert Witness in presenting the results of her research in the court hearing in Manado. Herewith, the letter of permission is given. Signed by Prof. Ir. K W A Maseni, MSc, PhD. 14 June 2006.  

Please, other Legal Counsels of the Defendant?

MK:
Thank  you, Your Honors. Expert, I only have a few questions. The first, based on your presentation, you shown that arsenic in sediment…

IR:
Correct.

MK:
… in Buyat Bay is higher than it is in Totok Bay? That’s what I’m asking. Does that only apply to the sediment?

IR:
Correct.

MK:
What about the sea water?

IR:
Not the water.

MK:
Not detectable?

IR:
No.

MK:
Is that your field, Expert, if I ask? Would that mean that the arsenic content in the sediment is not too in water? [sic, unclear]

IR:
Yes, in general I concluded that right away. So even though [unclear] in the sediment so that would mean it’s not released into the water column. As for the process, certainly someone else more competent would know.

MK:
Alright. So can it be concluded that even though it’s high in the sediment it is not dissolved into water?

IR:
Yes, different in Totok Bay because the total arsenic in the sediment is relatively smaller, but it looks like the trend we found, it looks as if it could easily dissolve in the water column, released in the water column.

MK:
Alright. The second, very simple. I’m curious with what my high school teacher said that sea water, pH-wise, is sea water basic or acidic?

IR:
What I usually measure in the laboratory, usually we get the pH as 8.

MK:
So then it’s basic?

IR:
Basic.

MK:
It’s just that there was a witness presented by the Prosecution who said that sea water is acidic. That is why I’m intrigued with [what] my high school teacher [said], because I was never taught that sea water was acidic.

IR:
Yes, normally without, whatisit, I usually get… 

MK:
Always a base?

IR:
Yes.

MK:
Thank you. We’ll continue with our colleague, Your Honors.

PS:
Your Honor. We continue the questions.

J III:
Do not lead, okay?

PS:
Thank you, Your Honor. Expert, you said something about total arsenic or total Hg?

IR:
Correct.

PS:
So turns out there are several types or arsenic and Hg. From the perspective of the ‘total’ or is there also not the the ‘total’?

IR:
Correct.

PS:
Could you explain?

IR:
‘Total’ refers to all forms of the metal, the ‘total’ of all contents. Like that. 

PS:
Then what’s the term for the ‘non-total’?

IR:
The ‘non-total’ there’s two, usually categorized as organic and inorganic.

PS:
For Hg?

IR:
For both.

PS:
For both.

IR:
Mercury dan arsenic.

PS:
The one… do both… I’m talking about Hg… for Hg what has the potential to be poisonous, what is it like?

IR:
What I’m sure about, based on my learning all this time, the dangerous substance is organic mercury.

PS:
Organic?

IR:
Yes.

PS:
What about arsenic?

IR:
For arsenic it is the other way around. The inorganic is thought to be more toxic.

PS:
If in a certain fish or organism there is arsenic with organic level of 10?

IR:
Organic level of 10?

PS:
Say ppb or ppm, what is the unit… but if we take the inorganic for arsenic, how does it compare?

IR: 
The comparison that I studied, yes, because I have studied a number of books, among others, saying… but that, it says, yes… the proportion is rather high, if the arsenic is totalled, 90 percent would be organic in organisms, yes, while 10 percent is the inorganic. But in other readings of literature, it says actually that it is even smaller for inorganic.

PS:
Oh, so organic arsenic there is 10… 10 percent of it that literature says like that, the inorganic ones in arsenic?

IR:
If the total is 10.

PS:
Yes.

IR: 
10 percent, so one [percent] inorganic and nine [percent] organic.

PS:
And for arsenic the toxic one is the inorganic?

IR:
Inorganic.

PS:
Alright. So if a certain total of arsenic is shown, that means to calculate the toxic part, 10 percent is the highest limit, based on a number of literature and there is also other literature that said that it is below that. Thank you.

You said something about the maximum permitted concentration in that slide, 0.5, and it turns out you said that after you studied… is that what it is… it’s just that it’s not clear enough what the explanation was like… and we… so that this court can get an ides of what is meant by that, not like that I mean. Could you explain?

IR:
Alright, thank you. So at that time we had to complete a short report within one night to be presented in UNSRAT. It was August 2004, we have not done much analysis. We have been told about that figure 0.5. So in our heads that meant the maximum permitted level, yes, so we immediately put that down. Later we studied further, that 0.5 ppm level was actually the average level of fish caught, for example, so we used a boat to catch a number of fish, and when the average was taken, it was 0.5 ppm.

And then some also say that for predatory fish the average level is 1 ppm. Now, this is far below the mercury levels found in Minamata. I studied it, only when it gets to 10 ppm that it could cause reaction in people who consume it.

PS:
Oh, so it means that the maximum permitted concentration has been issued to be that much, that it came to be used as reference, and after further studies of literature, other people’s studies and researches, turns out it’s not so. Some say it’s 1, in Minamata it’s even 10?

IR:
Yes, above 10.

PS:
Alright. You used the term, definition of being contaminated. There has been a number of witnesses in this court who used the definition of contamination. If you hold a sample without wearing gloves there’s concern that it will be contaminated. What is your opinion about this term?

IR:
This term, yes. Alright, thank you. In my understanding contamination in a certain body of water means that the levels there have exceeded what is often referred to in literature as the background level. For example in Manado Bay, the mercury background level has been normal all along, and then it was found to be one point something, so there is contamination. But about handling with dirty hands concerning samples, perhaps there is a point where dirt from our hands could enter the sample. I guess that’s the simple explanation.

PS:
So there is no one standard that says what exactly contamination is?

IR:
No.

PS:
No. Alright. Expert, did you participate in the Integrated Team formed by KLH in 2004?

IR:
Alright. Thank you, Sir. So after we took samples in August, then there was a letter to the Governor –  because we represented the government, so we knew also – requesting that there will be an Integrated Team going down to Buyat. That’s what we knew. And then, some time later, we received an invitation… so that was after sampling… to attend, to take part in the discussions about the results of that research. Is that what you mean, Sir?

PS:
Expert, when you took part in the Integrated Team, were you there personally or representing an institution?

IR:
Alright. So in that invitation it was said that I was to represent the North Sulawesi Provincial Government as a peer review team member.

PS:
Representing the North Sulawesi Provincial Government as a member of the peer review team. Do you know who became your conclusion [sic, unclear] or were there differences within your team when you did the team peer review, or whatsit called? Or did everyone agree about what the condition was in that team when the conclusion was made?

IR:
Sorry, I’m not too clear with your question, Sir. Would you repeat, Sir?

PS:
Alright. Were you involved in making the conclusions in that peer review team?

IR:
May I tell the chronology a little?

PS:
Please.

IR:
So at that time, I was invited, if I’m not mistaken on 12 October 2004. The invitation was to attend a meeting in Hotel Salak, Bogor, on the next day 13 October. And I, and another colleague too, a member of the Independent Provincial Team, attended. At that time I had not seen the data, so I was not involved in the data analysis because I was invited to discuss. And then in that meeting we were again invited to attend on the following week, on 18 September, to discuss the data. And then we went there, this time it was at the Minister’s office, in the KLH Ministry, in Kalpataru room. I was there and the data was presented.

PS:
Alright. Expert, I will show you a document. Is this the conclusion that you received, you received? Have you ever ibtained such a conclusion during the meeting or during, whatisit, and when and how it was obtained?

IR:
Oh yes, this, Sir, was the report we obtained on 18 October, on Monday, in the meeting room.

PS:
Alright.

IR:
So we, representing the Provincial Government, received one report.

PS:
In this court there was a witness from the Ministry of Environment, represented by Ibu Masnellyarti, who showed there was a conclusion. Is this the same conclusion like what you’re holding in your hand? Or have you ever seen this conclusion as a member of the peer review team?

IR:
Sorry, what was the question again… seen?

PS:
Is that, what you just said, are these two conclusions different or not?

IR:
So on 18 October this was the data discussed. So it was shown on slides and only later I found out that they issued this report.

PS:
Was it this report that you mentioned here that was issued? 

IR:
The one on 8 November.

PS:
Were you involved in making the conclusion?

IR:
No.

PS:
No. Alright. Expert, would you hand us back that data? Did you, as the representative of the North Sulawesi Provincial Government, agree with the report that they made, like you said, did you agree with the November 2004 [report]?

IR:
Well, we did not agree. There was a dissenting opinion from our team that was sent later. Because we did agree with the data in the 14 October report, because they are consistent with our findings for a number of things. So the data, and there were conclusions in there that we okay-ed, because they were quite objective, yes. When that report was discussed again we already saw indications that there will be a different conclusion, and we did not take part.

PS:
So it means that you disagreed with the plan and the indications that you just mentioned?

IR:
Correct.

PS:
Did you send your objection letter to that team?

IR: 
Yes, there was.

PS:
And you say you sent it on personal behalf or on behalf of the Provincial Government?

IR:
I did sign one document… oh, yes, sorry… that was the first one, the meeting in Purwokerto. Regarding this KLH team report, yes? There were members of our team who made a dissenting letter. 

PS:
Is… I will… Your Honor, I ask permission, I would like to approach. May I approach to show a document that we see was signed by this Witness? Permission?

J III:
You mean this was the letter sent, yes?

PS:
Yes, the letter that was sent 

J III:
That represented, whatsit called? Let’s see, is it… have you seen this letter?

PS:
Have you seen this letter?

IR:
Yes, I signed it too. This, Sir, is a response on behalf of the North Sulawesi Provincial Government to the results of the peer review team regarding the meeting in Purwokerta [sic], not the final report on 8 November. Hasn’t got there yet.

J III:
In Purwokerto, yes?

IR:
Yes, in Purwokerta [sic].

J III:
Purwakarta. Purwakarta or Purwokerto? Purwakarta is the one in West Java. 

IR:
Purwokerto, Sir. Sorry, Sir, sorry.

J III:
Purwokerto, in Central Java, yes?

PS:
Alright. I too, I too would like to show a book of Technical Review of the Ministry of Environment’s Report, November 2004, about Buyat Bay. This one was made in April 2005. One, two, three… there were 10 doctors who did the review. Were you part of this review?

IR:
Yes, I was number four down the line.

PS:
You took part in publishing this book?

IR:
Yes.

PS:
Are you willing to state that your statements in this book are part of your testimony under oath?

IR:
Yes, I am.

PS:
Did the conclusion in this book come from the review team?

IR:
So there’s a team that reviewed that report dated 8 November, that disputed many of the things in that report.

PS:
Disputed?

IR:
Disputed.

PS:
Was your involvement in compiling this [report] representing the Provincial Government?

IR:
Yes.

PS:
Correct, yes. Alright, thank you, Witness. Please. Expert, we would like to show… Your Honor, we ask permission to show something using a slide to confirm with the Expert Witness, yes?

IR:
May I stand?

J III:
Please stand there.

PS:
Here, here, just leave it…

[Recording stopped]

PS:
… received evidence or seen, shown in one evidence here. What I just shown was the report from 14 November 2004 which we have asked to… before getting to that question, my explanation… we accept in this court…. showed the Witness from KLH, the one from KLH, Ibu Masnellyarti Hilman. We ask again, the one that you obtained here… please look here a bit… you said you obtained this in the meeting led by whom?

IR:
Ibu Masnellyarti.

PS:
Ibu Masnellyarti Hilman. I want to ask… when we asked her in court the other day she said she was not aware of this report. Alright. My question is… would you have a look at that data? Did that come from the 8-14 October 2004 [report], the data on the screen now?

IR:
May I check it, Sir?

[Witness inspects the document]

IR:
Oh, yes, correct. It’s here, in appendix 21.

PS:
Alright. Let’s move on to the next slide. What you have in your hand, is it the same as the one on this screen?

IR:
Correct, very much.

PS:
In other words, is there a conclusion?

IR:
The conclusion here is the same, the levels…

PS:
And that, before you read… uh, you may read it, please do.

IR:
Sorry about that.

PS:
Yes.

IR:
Levels of mercury and inorganic arsenic in the fish from Buyat Bay are still lower than the standard quality limit.

PS:
Alright. I would like to show one slide that was shown in this court by Ibu Masnellyarti at that time, which she said was also data from the Integrated Team of which you are a member?

IR:
Yes.

PS:
Could you… is that data the same or not with that one, the one on the right with the one on the left?

IR:
I see there is a difference.

PS:
Where is the difference?

IR:
The one on the left does not have the conclusion.

PS:
There’s no conclusion. Whereas in the meeting at the KLH where you were present, there was a conclusion?

IR:
Yes.

PS:
Alright. Please be seated. Expert, you said something about your expertise in the field of bio… uh, bio what?

IR:
Marine biology.

PS:
Marine biology. In this case today, what has become the focus actually is that it needs to be known whether by way of bioaccumulation of the tailings or organisms in Buyat… didn’t you say it didn’t interact or didn’t… I’m not saying it right… my question, what if there’s biomagnification, or whatever it is… could you explain what biomagnification is?

IR:
The definition of biomagnification, first of all, Sir?

PS:
Yes.

IR:
Alright. Biomagnification means that there is an increase in levels of certain pollutants in the body of an organism according to the level of trophy. Now, the lowest trophy in the food chain. So each position in that chain, we call it a trophy. So the lowest trophy is usually plankton or sea grass, eaten by organisms above it and so on, and there is an increase in levels of, say, pollutants, or whatever substance we want to study.

PS:
Alright. You have done research and have read other people’s research, attended seminars about Buyat controversy, whether there was pollution or not. Alright. Food chain as mode of transfer of heavy metals or transfer of food through bioaccumulation… what have you found regarding the potential, the possibility of transfer of heavy metals based on bioaccumulation and biomagnification, specifically about the life of organisms or fish in Buyat Sea? Because you have explained all your explanations, about research in Buyat Bay in particular.

IR:
Well.

PS:
Well.

IR:
Well, thank you, Sir. So based on facts, first of all, yes? What we found is, uh, has not, let’s say has not, yes, must be proven, proven and has not been indicated that there has been increase in levels following the trophy level. But admittedly, the number of our samples must be increased, and then the types of fish must be increased. There should be herbivores or plant eaters, carnivores, omnivores. It would be fitting to look at it again, yes, to confirm whether scientifically there is biomagnification, specifically for mercury. But as far as, in the case of arsenic, from what I learned and found, actually biomagnification for arsenic in marine ecosystem has never been reported. I have the reference.

PS:
What reference do you mean regarding the theory that you just mentioned, yeah?

IR:
Yes.

PS:
Alright, could you…

IR:
I learned from Marine Pollution [journal?] on page 77, it’s addressed there… about my question.

PS:
What does it say there?

IR:
Let me translate this into Bahasa Indonesia, okay? ”Various aquatic organisms, including a number of algae, crustaceans and fish do accumulate arsenic but without biomagnification through food chain.”

PS:
Alright.

IR:
Sorry if my translation is not accurate, yeah?

PS:
You could provide the photocopy to us, yes? But enough about that. So if you did not find indications of biomagnets [sic], uh, that biomagnification or bioaccumulation had occurred to biologically transfer heavy metals in the sea… my question, based on studies of facts, theory, and experience, can Expert find a recommendation which says that, oh, tomorrow, the day after, next year, ten years in the future, that life in Buyat Bay will be under threat of extinction or damage because of present condition, both scientifically or factually and accumulation, from all your knowledge? And remember you are under oath to explain you knowledge as best as you can. So please say to your best knowledge based on facts and your analytical ability. Please.

IR:
Alright. I will try to answer as far as I understood the question, yes? So to conclude if an ecosystem is disturbed, in my opinion, is not easy. It cannot be concluded from just one sampling or even a number of times. I personally would like to conduct further studies in Buyat again, to do monitoring for at least one year. It so happens that in UNSRAT there is an institution that’s handling this, called ICCS. So if there are opinions that, what was it, Sir, that the ecosystem has been disturbed?

PS:
… distrubed the marine life or killed or…

IR:
With the condition that I know now, based on facts or our studies, I would disagree with that statement, Sir.

PS:
Is it…

IR:
In my opinion, the ecosystem there is fine.

PS:
Yes, for the present condition. What about the futuristics [sic], the future? Is there a recommendation that you… or that you can be convinced of as an expert to state that tomorrow, the day after, it will harm the environment.

IR:
I cannot provide such a recommendation. If the situation continues like that, I mean, there is no new input into the marine ecosystem there.

PS:
Alright.

IR:
Unless there is another mining, or another waste disposal or other things that happen and give input, yes? We must study that again to conclude whether ecosystem has been disturbed or not.

PS:
Alright. You said that it is so hard to prove if there is correlation between food chain or marine damage. My question, in studying the conditions of the sea from both the biotic and abiotic aspects and the interaction of both, does that come under the classification of social science or exact science?

IR:
Definitely exact science.

PS:
As a science, uh… the field of exact science, to find out about food chain, I say… or I try to assume that tailings are eaten by plankton, plankton eaten by small fish, small fish eaten by big fish, big fish eaten by humans, so humans eat tailings or become poisoned by the contents of that tailings. To prove such a thing Expert, do you need research or could you draw assumptions based on literature?

IR:
No.

PS:
What actions must be...

IR:
We must conduct studies that, in my opinion, will not take just a short time, yes? It must be, personally, for me, ideally one year. When I’m able to observe a trend. It would be better if it’s several years.

PS:
In...

IR:
Sorry if I get the question wrong.

PS:
Yes. No, it’s correct. That’s what I wanted… the answer from… the explanation from you. In this court an expert had suggested that to learn about the food chain there has to be research based on law of causallity. It cannot be drawn from assumptions. Now, my question is, do you agree with the statement from that expert, that to learn about a food chain there needs to be research done that is empiric in nature?

IR:
Yes.

PS:
Correct?

IR:
Correct.

PS:
You agree with that?

IR:
Yes, must be based on research.

PS:
Must be based on research. Alright. If someone in this court says that with the dumping of tailings containing mercury and containing arsenic, that it has caused or suspected to have caused fish floating in Buyat Bay, can your expertise see the connection between arsenic, mercury content in PT NMR’s tailings killing fish or marine organisms?

IR:
It can’t be like that. We find dead fish and then we immediately make that conclusion? It could just be a hypothesis that must be proven through research. As a scientist it can be H0 H1, like  that. But to state that as a conclusion, we cannot do that. We must take data. We must conduct sampling, and even that like I said not just once or twice.

PS:
So it means there needs to be causality?

IR:
Yes.

PS:
Cause and effect?

IR:
Correct.

PS:
Must be clear what is the cause and that the cause causes the effect to appear? Right, like that?

IR:
Correct, correct.

PS:
Well. In theory, your expertise, arsenic or Hg, mercury, has the nature… uh, that there is transfer or that it has transferred from one medium to another in the sea… is that something that must be proven too?

IR:
Correct.

PS:
And that requires research, the one that takes one year, like you said, right?

IR:
Yes, sorry, that is my personal opinion, yes, as a researcher.

PS:
Well, indeed, because you are a researcher and an expert. So it is your testimony that needs to become matter of consideration for the Judges when they make their decision. Very well. In this court you also said you have expertise about biota, including also fish in the sea. But it’s a bit confusing. A number of previous witnesses had suggested that fish were taken and so on… but this fish also had been said to migrate and some have also theorized… Actually, how can we arrive at the conclusion that fish that was caught is not fish that just happened to be there, you see? And what is the method to build a conviction that it is true, the fish caught there definitely come from there and not other places, for instance?

IR:
Yes.

PS:
Alright. Please.

IR:
So to continue, actually, on what’s been said before, that we must do a continuous research, take more samples, as much as possible from every… I tend to take from each type of consumers, herbivores, omnivores and carnivores. Take sufficient samples from each type and then we can make a conclusion.

PS:
Is that enough, is that relative or indeed objective?

IR:
We also discussed this often in the team. In common statistics, the number of members that are said to represent a population, for planktons I use the number 30. But in our team it was suggested that it doesn’t have to be 30 because sometimes if we are too strict in our research we may never be finished. What is important is that we get a sufficient number from each type and that it goes on for a certain length of time. So therefore not just when the fish happened to pass. Not like that.

PS:
Oh, that’s why you need a certain time period?

IR:
Yes.

PS:
So if you catch fish for two days, that cannot be said to represent the condition there. Alright. Because the mobility of the fish, you mean?

IR:
Yes.

PS:
Alright. Expert, this is my last question. Hopefully this is the last and nothing has been skipped. Before this court hearing I have asked you to study the laboratory research results, not this one… the results of laboratory tests conducted by Puslabfor [Police Forensics Laboratory]. Do you still have the photocopy? If not I can give you one.

IR:
May I get it again?

PS:
Expert, would you read the introduction to the analysis and read a little bit about… if you could perhaps read it, but so it’s clear read it out again in this court. 

IR:
You mean for which part, Sir?

PS:
The part about the criminalistics analysis, how they analyzed. Becuase you said that you are the Head of Environmental Laboratory, and what’s being examined here is sea water, samples if sea sedient, all pertaining to marine environment, and fish too. That one on page 9, the conclusion, and on page… on page 8 is the analysis. I’ll read one of the conclusions. What was studied here were three types of objects. Sea water, river water and sediment, and marine biota. So four, yes? You have seen and read and earlier we have asked you to study. Now you are testifying under oath to give an opinion, not about this, but about the method or the competency. Have you read, have you read the analysis? Now I’ll read the conclusion, number II. V…

IR:
Yes.

PS:
”PT NMR’s tailings have degraded the quality of sea water in Buyat Bay.” My question, in laboratory research, is the labortary competent to relate what’s being studied with the [condition] in other places?

IR:
Alright. Thank you.

PS:
What’s studied here is sea water, sediment, fish, but the conclusion came out on PT NMR. Do you see there that there is an explanation about the causality?

IR:
Yes, so it seems here that there is a cause and effect between tailings and sea water quality.

PS:
In the conclusion?

IR:
Yes.

PS:
Do you see research there in the discussion and analysis?

IR:
What do you mean, Sir?

PS:
Does a laboratory have the competency to draw such causality? 

IR:
Right. It’s like this, Sir, as the Head of a Laboratory, in the beginning of questioning I have said that in my laboratory there’s student research. I’m involved in guiding, studying and discussing data, looking from various literature and drawing conclusions. But if there is request from an institution for us to conduct research or to examine a sample, say, for instance, plankton, what we would then produce we don’t have to discuss. We’d return it to the person who gave the sample.

PS:
So then what is the fucntion of a laboratory in a research?

IR:
The function of a laboratory in this regard is to examine and not make conclusions.

PS:
Could also be said to present data that are examined?

IR:
Present…

PS:
No. Data of what was examined?

IR:
Present. Oh, yes. So it is the person who brought the sample who has the right to present, who analyzed and then…

PS:
To…

IR:
Laboratories are not competent to present, conclude and discuss the data.

PS:
Oh, so it means to relate data and causality between what’s studied where this item is examined, the laboratory is not of competence, as far as you know.

IR:
Yes, according to what I have done.

PS:
Good. Alright, thank you. That was our last question. Thank you, Your Honor. 

J III:
We invite the Public Prosecutors.

PP2:
Alright. Thank you for the opportunity given to us. Witness or Expert, yes, earlier you explained that you are an expert in marine biology. What is actually the scope of your expertise? We ask for your explanation.

IR:
So the definition of marine biology includes biota that are present there in relation to the environment as an ecosystem. So day-to-day, we do use as objects of research the planktons, but planktons in an ecosystem are the pillars. So by studying plankton I must learn its correlation with other biota, because planktons play an important role in the food chain. So I can say that my expertise also includes marine biology.

PP2:
Alright. So the position of planktons in the food chain, and also with regards to your expertise, is very important.

IR:
Yes.

PP2:
Very important to you. But you also said in your testimony that when you conducted research in the Independent Team…

IR:
Yes.

PP2:
… planktons were not part of the research due to reasons you explained in the beginning. So then this becomes a question, you consider it important, those planktons. Meanwhile, in the research in which conclusions were made, and you too agreed with the conclusion, that was concluded without having conducted further research on plankton. How do you explain this?

IR:
Alright. So like I said earlier about the conclusion, we have not concluded anything about the food chain. We said that it must be studied further due to facility and time constraints. Nothing wrong with it because the situation at that time was pressing, and we did study higher level biota, yes? So I dared to make a conclusion based on that biota factor, but I have not said what the food chain is like, from the point of view of heavy metal content present. Sorry if I misunderstood your question.

PP2:
It’s correct. So for the problem about food chain study, indeed since early on, you have not been able to conclude it, because it requires more sampling and conducted in a time that is relatively, uh… let’s just say within a certain period of time.

IR:
Yes.

PP2:
Let’s continue, yes?

IR:
Yes.

PP2:
And then, if it has not gotten to research about the food chain, we just study sediments, water, or about the heavy metal content in certain marine biota, without then relating it with the food chain, can we really know, really conclude that the sea condition and the biota and whatever ecosystem there is safe and not polluted? Can it be concluded? 

IR:
It can, Sir. From the facts that exist, I dare to say it, because there is data on sediment, water and a number of biota. From all facts that we obtained, generally it can be said that it has not been polluted. That is the conclusion that we can make. Scientifically we do need further studies to fulfill scientific idealism.

PP2:
You said it has not been polluted.

IR:
Right.

PP2:
Yes, now what I wanna know from you, Witness or Expert, what is the definition of pollution that Witness or Expert knows?

IR:
Alright. Thank you. So according to my understanding, a certain condition is said to have been polluted if the levels of certain substances or a number of substances in that environment have exceeded the limits referred to as standard limits. So it can be said, we can see that there has been disruption or disturbance or damage to the ecosystem order in that marine environment. To use a sentence that is more… I have a book I can read if I’m allowed.

PP2:
In this case what we wanna get is your understanding, because Witness or Expert said that pollution… or no… we wanna know the definition of pollution itself according to what Witness or Expert knows. And that was your understanding about pollution, till there. Alright. And then Witness or Expert also had a statement that says that marine biota in Buyat Bay and those in Totok Bay are not contaminated, but in your other testimony also, and it was shown on a slide, in a picture, there is fact that based on studies that you conducted there is a trend that in Totok Bay the mercury level is higher compared to Buyat Bay, and arsenic content is higher in Buyat Bay than in Totok Bay.

IR:
Yes.

PP2:
Yes. So how about these two statements from you? The first stated that marine biota was not contaminated, whereas the other said that there is an up and down trend of levels in marine biota.

IR:
Alright. Thank you, Sir. So as a scientist, if a certain level in a certain material is said to be high or low, it doesn’t automatically mean that what we say as high is polluted.

PP2:
What I just said was not that it’s polluted, but there was a statement from Witness or Expert earlier, it was contaminated.

IR:
Oh, yes, contaminated. What do you mean by contamination?

PP2:
That marine biota was not contaminated. 

IR:
What we...

PP2:
Whereas there were facts like you explained… there are variations.

IR:
May I answer, Sir?

PP2:
That is why, we wanna your explanation. What’s up with this?

IR:
Alright. That is a very good question, Sir. So like this, perhaps I… if there was something like what you just said, I apologize. But actually what I wanted to present was like this. The levels of total mercury and total arsenic in marine biota have not exceeded the standard limits, Sir. That’s the conclusion.

PP2:
Yes, that’s what was concluded.

IR:
Yes.

PP2:
But I did only note what you said, and you did say that it was not contaminated, even though you did not… [you] considered it as ’fine.’ So what’s correct now is that you’re saying that it has not exceeded the standard limits?

IR:
Yes.

PP2:
Yes, alright. Because I noted and I wanna get clarification, because you answered, including the Legal Counsel also stated so.

[Recording stopped]

IR:
May I, Your Honor, may I respond. Perhaps not as a statement, but may I respond, Sir, about this contamination, no?

J III:
Is there, is there anything you need to clarify?

PP2:
If you have a contamination problem, what do you remember from your testimony in this court that has to do with contamination?

IR:
What I remember when I mentioned contamination earlier was in trying to explain the definition of the term, like that Sir, in response to the questions of one of the Counsels…

PP2:
Alright.

IR:
Sorry if you understood it differently, Sir. Sorry.

PP2:
Yes. Alright, yes. Perhaps for the time being maybe it will be a difficult to remember it all. But what is clear I have noted it, but it’s alright if Expert would state like that. Alright. And then also, there was your explanation in response to the question from the Legal Counsel Team about pH of sea water. How far do you know about pH of sea water? Is that also a part of research or studies that is part of your expertise?

IR:
Alright. Thank you. I didn’t discuss about pH actually in my earlier statements, yes. When I answered about pH, the question was about sea water that is relatively normal, yes, what the usual pH level is. And then I work on a daily basis with sea water, and often we would start research by measuring the pH, and it is around 8, like I answered earlier.

PP2:
That is why we too wanna… if that is indeed part of your scientific knowledge we will continue this question. If it is not, well, we’d stop it here.

IR:
I stated it as far as measurements we performed in the laboratory.

PP2:
Only as far as measurements go, yes?

IR:
Yes.

PP2:
And then, Witness or Expert, earlier you explained that for sampling activities you took part in escorting the Research Team from Japan?

IR:
Correct.

PP2:
Correct. And then for the Independent Team itself, did Witness or Expert here also conducted sampling on your own?

IR:
Yes, we did it in a team...

PP2:
In a team. Did Witness or Expert also took part directly in taking the samples?

IR:
Yes, I personally took part in the one in July-August, but in the September one, accompanying the Central KLH Team,  I did not take part.

PP2:
July-August you did?

IR:
The Provincial Independent Team in particular.

PP2:
In particular for the Provincial Independent Team, yes? When you were part of the Independent Team…

IR:
Yes.

PP2:
… and conducted sampling, was the sampling done in the seasonal variations or in the time of different seasons?

IR:
No.

PP2:
No.

IR:
It was presented earlier, we conducted sampling three times.

PP2:
Yes, three times, but I want confirmation. Was it in different seasons?

IR:
No.

PP2:
No, yes? As an expert, in order to learn more and in detail, do you need research with seasonal variations?

IR:
Well, in relation to what we want to conclude about that food chain and so forth, yes.

PP2:
Ah, alright. So indeed there needs to be research in the time or for different seasons. And then Expert or Witness, in… I think we will show you the results of the Independent Team. Is this the same as what’s meant by the results of the research you did?

IR:
May I have a look, Sir?

[The document is shown to the Witness]

IR:
Yes, I do know. I understand what you mean. Sorry.

PP2:
Now… okay…

IR:
May I hold both?

PP2:
You may…

IR:
It’s like this, may I explain the chronology, Your Honor?

PP2:
Yes, is this the same as that?

IR:
That is why I would like…

PP2:
Yes.

IR:
… time to explain. Alright. What you showed, Mister Prosecutor, is a draft that was presented in a seminar in UNSRAT, like I explained earlier to the Judge. At that time we only had very limited time to discuss with more comprehensive study. And then it was already nearing the time for seminar. I did not get the proceedings from UNSRAT Seminar, but I didn’t need it… perhaps I’m not authorized to ask where you obtained it from, but that was out initial draft when we presented it in UNSRAT. And then after that we did further studies, like I said earlier. In our latest, more comprehensive study we have had time to look at various literature and so forth, and process the data again which we then published in an international seminar at Hotel Ritzy in May 2005. And in Bahasa Indonesia, it is like what I’m holding in my hand here.

PP2:
But is the subtstance essentially the same?

IR:
The substance is the same.

PP2:
Substance is the same. Very well. If that’s the case we wanna hear your explanation about arsenic in the mollusc there.

IR:
Oh, yes.

PP2:
In the results of that research… yes, if there was… I said earlier on that the analysis conducted on 7 types of mulluscs in Buyat Bay revealed that six of those had concentrations of total As or arsenic considered as low, which is 0.295 ppm up to 6.601 ppm, yes? Or still below the average value of Francesconi, Kevin and John Edmonds, Croatia Chemical Acta [sic], which is 7 ppm. Meanwhile in one of the molluscs, which is Cypraea Tigris, the arsenic content is quite high, i.e. 21.3 ppm. What is your explanation about the variance or the occurrence of this difference? What are the factors that affect it so it happens like this?

IR:
Alright. I am present here under oath, and as an Expert Witness I would like to say the truth. So like it’s been said, that was just a draft. Actually the mollusc samples that we obtained was not just four types. And it was me personally who took those samples, and in Totok Bay it was easier for me to get them compared to samples from Buyat Bay. So we got a number of specimens, and then we took it to the laboratory to be identified by an expert. And at that time this expert, he – we don’t know what the condition of the laboratory was like – he returned the results of his identification stating that all were from Buyat Bay. That was the actual chronology, Sir, and without investigating any further because we were pressed by all kinds of conditions, that we were asked by the Governor to immediatelly present our findings, we sent the samples to ALS laboratory, and certainly we could predict that it would be returned just like that, all from Buyat Bay. And I was responsible for the sampling in the field, all of it was wrong. So we studied it further and only confirmed four of the species from all of those as valid for presentation, because I remembered precisely where I took those mollusc samples. That is why four types appeared. That’s how it was, Sir.

PP2:
So was there such a statement in the report that you presented?

IR:
Yes, in the report we only presented four types, because as scientists we did not dare present [the others].

J III:
Is the microphone on or not? The microphone is not on. Done, yes?

IR:
May I continue, Your Honor. So that’s how it was actually, Sir. I obtained these four types. I said, ”oh no!” And then we conferred and in the end we all agreed that indeed there was a labelling mistake during identification by this expert. We could not counter him any longer because he went on to study in Australia. So because what we could confirm as valid are those four types, those were what we presented. If asked to study further we’re ready to go to the field to obtain this Cypraea tigris species which I strongly suspect originated from Totok Bay and not Buyat. But we do not dare to conclude. We must go down to the field again, what I mean, Sir. That’s the story.

PP2:
Fine. In marine biology what is the phenomenon that you observed in your scientific knowledge, that type of biota in Totok Bay… but not much found or even doesn’t exist in Buyat Bay? 

IR: 
Sorry, I’m too exicted, sorry…

PP2:
It’s alright Ma’am.

IR: 
So I and a colleague rented a boat when we were in Totok Bay to find molluscs that will allow me to confirm. What I found, this TR [sic] I had… I don’t know, they called it Selat Putus-Putus [Putus-Putus Strait], if it wasn’t there… so in that protruding peninsula, yes Sir, between Totok and Buyat. I took it there personally, Tridacna, from there… That is why, if we are to locate it, that was actually in Totok Bay, because I took it myself there, Sir, in the field, one of the samples.

PP2:
That is why, Witness or Expert… or actually not, if I understood it, perhaps later Witness or Expert could correct that that particular biota was not much found or even not found at all in Buyat Bay, but only in Totok Bay. In the science of Marine Biology, what phenomenon affects that thing, that it could occur in Totok Bay, this biota, but not in Buyat Bay?

IR:
During sampling in Buyat Bay we couldn’t just go by boat because the wind was too high. That was the factor limiting our time, so actually the molluscs that we obtained in Buyat Bay were close to the river mouth, Sir, where the beach is rather shallow. So that was the enabling conditions in our sampling in Buyat Bay. There was little data because of this. While in Totok Bay, we just walked along the coast and there were many molluscs that we could find, Sir.

PP2:
By comparing it with Totok Bay which you said was more flexible in…

IR:
… taking.

PP2:
… taking molluscs and then in Buyat Bay you could only take molluscs on the perimeter, yes, can that be compared between the two?

IR:
Actually the cause for limited samples in Buyat was the limiting conditions because…

PP2:
Yes, yes.

IR:
As we know, Buyat Bay is open and windy. The risk is too great if we dive and look for [molluscs] below.

PP2:
What I mean, what I mean, can we compare the molluscs… the findings about molluscs in Totok Bay with the ones in Buyat Bay?

IR:
In terms of types, numbers?

PP2:
There was a relatively higher number and wider coverage of molluscs studied in Totok Bay. While in Buyat Bay the studies done were less and more narrow due to limitations you faced. 

IR:
Yes.

PP2:
What I want to ask, if the research was as such, can [results from] Buyat and Totok Bays be compared? Can we draw a conclusion based on a comparison?

IR:
The comparison in terms of geographical morphology, we could already show the differences, could be compared. In Totok Bay it is semi-enclosed, rather than closed, you see. But in Buyat Bay, it is open. Is that what you mean, the physical condition?

PP2:
Among others. Among others.

IR:
Well, in this case I say yes, but regarding the numbers and types of molluscs, I do not dare say that they are comparable. We must do more extensive sampling with more sophisticated facilities so we don’t sink or get carried away by currents, Sir.

PP2:
Alright. So to… because… cannot compare the numbers  just yet. So to determine the effects on the environment too… certainly… about the effects on the environment can be determined too even though cannot compare it by… 

LMPP:
Your Honor, I think this question is not relevant and perhaps is wrong. Comparisons and conclusions about the environmental quality cannot…?

PP2:
I think right or wrong, let the Witness or the Expert…

J III:
It’s like this. I understand the thought process. I was following that the number of molluscs taken in Buyat Bay and in Ratatotok were not comparable. Can it be concluded in terms of the amount of arsenic and mercury, that’s what is meant. In Totok, for example, the mercury is high in the molluscs. In Buyat Bay it is lower, but the number…

IR:
… of samples?

J III:
Yes, like that. Right, Prosecutor?

IR:
Oh, sorry.

PP2:
Either one.

J III:
Either two would be alright too. Please do answer.

IR:
Sorry if I didn’t quite understand…

J III:
So the comparison is not, you know, not balanced, because it was hard to sample in Buyat Bay. Can it be concluded then. Actually she did say it too, that there has to be further, more samples taken. But is the conclusion made like that one earlier is not too premature if indeed more molluscs need to be taken, right? Please answer that.

IR:
Yes, alright, thank you. So from the samples that we obtained, we concluded the data as they were, right? The values that we obtained above quality levels, below quality levels or above the quality levels, that is what I mentioned in the conclusion right, Sir? And actually that we must admit that the number of our samples cannot scientifically represent the population. That is pehaps what I can say. So to compare the population in Buyat Bay, the population in Totok Bay, yes, in terms of population dynamics we would still require more samples. Just that.

J III:
So it’s like this actually, that conclusion was drawn based on what was obtained, but ideally it is desirable to have more research done. Like statements from previous witnesses too, we only took so and so samples. Actually a certain amount of data is needed if we are to make a comprehensive, a really good… but she made that conclusion based on what has been…

IR:
… the levels found at that time…

PP2:
Alright. Witness or Expert, and perhaps Panel of Judges. I guess enough from us for the time being. To be continued by our colleague.

PP4:
Thank you. Witness, earlier you explained that, you explained that you conducted research in July, August 2004, on the condition of the environment or marine ecosystem. What we would like to ask, what method did you use in your research? 

IR:
Method, method… perhaps you mean like a survey, Ma’am, yes? What do you mean by method, survey?

J III:
So there are a number of methods, survey method, there’s research method, so what method she means?

IR: 
What I just mentioned was survey methods, so it is exploratory in nature, compared to experimental methods which require special designs. Is that it, Ma’am? Sorry if I didn’t answer it right, Ma’am.

PP4:
What we meant was the sampling method.

J III:
The method used in sample taking perhaps. Could you respond?

IR:
I can. I mean, it’s because we used a different sampling method in taking samples for different biota. So for example fish, we used a net or a cast net, or when we see fishermen fishing. And then when they return to land we buy the fish. Like that. What’s important is we know where the location was, or perhaps you mean something else, Ma’am?

PP4:
Well, I wanted to ask the method used during sampling.

IR:
Yes, like that. For water we used Go Flow, lowered to a certain depth, and then the bottle closes automatically and it’s pulled up. Is that what you mean?

PP4:
Yes, and then?

IR:
And then for sediment, we used a device called Ponar Grab Sampler. So the device is lowered from a boat down to the bottom sediment surface. So what we take is all sediment surface, and then it closes automatically, and then we bring it up. Like that.

PP4:
Okay. Expert, you explained that after samples were taken they were sent to ALS Laboratory in Bogor, yes? Who sent it, or did you go there personally? 

IR:
Alright. Thank you. So there were a number of dispatches. I never took it directly but there were some of our members who took it directly, took it directly.

J III:
Hold on, you mean here UNSRAT team members or what team?

IR:
No, from the Provincial Independent Team.

J III:
The Independent Team took it directly?

IR:
Yes, yes.

PP4:
Witness. You explained a lot about marine ecosystem, yes? We wanna know what is the dependency relation of humans with the marine ecosystem?

IR:
Sorry, but if it concerns humans, I do not feel competent to answer. Sorry, Ma’am, yes?

PP4:
Next question. We also wanna know if you know external factors, yes?

IR:
Yes.

PP4:
… external factors that have the most negative impact on marine ecosystem. If the ecosystem is damaged what is the effect on humans?

IR:
For… for that matter too, I cannot answer. Sorry, not ready to answer.

PP4:
Last question, Ma’am. Do you know what practices can potentially damage marine ecosystem? 

IR:
I think for this matter too I opt not to answer. Quite far from my competency.

PP4:
Okay, thank you Your Honors.

J III:
Before I turn this over to the Defendant, I want to ask here. You said you have conducted… taken samples from, whatwasit, sediment, yes, using that device. In previous hearings it was said that sediment or tailings down there in Buyat Bay, the ones placed by PT NMR, is B3 waste. What do you think, when you took it, is that considered B3 waste or not?

IR:
May I, Sir, again, Your Honor, I…

J III:
You can’t huh?

IR:
… do not feel competent to answer.

J III:
Good then. If you do not feel competent just say so, because here the definition of B3 in this Law, it is ”a enterprise or an activity that involves dangerous or toxic materials, which due to the characteristics or the concentration and or the amount, directly or indirectly, could potentially pollute or damage the environment, and or may endanger the environment, health, lives of humans and other living beings.” But we can conclude it later. It’s just that I, in previous hearing, someone said that tailings are B3 waste. Who knows if you could answer whether tailings placed in Buyat Bay are considered B3 waste or not. If you don’t answer that’s alright. Enough, yes. I think she cannot answer that.

PS:
Your Honor, there’s a document we missed that we would like the Expert to clarify. Requesting time to clarify this document?

J III:
Yes, please, please.

PS:
Thank you.

J III:
Be quick.

PS:
Expert, you may come up front. Have you seen this book, Expert, published by…

IR:
Yes.

PS:
Do you… is this book the book about the international seminar conference report that you were mentioning earlier?

IR:
Yes, correct.

PS:
Were you also the speaker in this book? 

IR:
I...

PS:
In the seminar?

IR:
… was allowed to talk and respond to the issue of planktons in this seminar.

PS:
Are your statements or your opinions… were you involved in creating, uh… composing? 

IR:
Yes.

PS:
Did you take part?

IR:
Yes.

PS:
Are you prepared to state that your statements or formulations in this book as part of your testimony under oath in this court?

IR:
Yes, I’m prepared.

PS:
And you mentioned this conference or international seminar, is this what you meant when asked?

IR:
Yes, correct. 

PS:
Correct, yes. You were shown a draft and compared this one, the one more comprehensive?

IR:
Yes.

PS:
Which one do you think is more valid between the…

IR:
The one more valid is the conference report of this international seminar…

PS:
Alright. Thank you, thank you, Your Honor.

J III:
Okay now, we invite the…

LMPP:
Your Honor, before continuing on to the Defendant, there was a question from Your Honor. So I would like to reiterate it again, because my question has touched on that when there was the word ”CAUTION” in the conclusion, in that Provincial Government [Team] conclusion. Perhaps I… so that it doesn’t change… In the Provincial [report] there was the word ”CAUTION”, and then the Witness said there was the ”Exclamation Mark”, in the second to last point, yes? Done, okay? Please, that one, the ”Exclamation Mark”, that one ”Exclamation Mark”… there was something about a follow-up of that because it related to B3, was it?

IR:
Correct.

LMPP:
So what was done…

IR:
Sediment sampling and testing for TCLP.

LMPP:
So TCLP was to confirm...

[Recording stopped] 

LMPP:
In the context of the Provincial [Team].

IR:
Yes.

LMPP:
And then it has been testified in previous hearings.

IR:
Oh.

LMPP:
And there was already the testimony. Just wanted to remind that there was one more here, there’s a question pertaining your expertise, from literature or Expert’s research. Do fish everywhere always contain arsenic and Hg in their body? I repeat…

IR:
Yes.

LMPP:
From literature or your own research, do fish or marine biota everywhere they be, so anywhere,  – not just in Buyat Bay, in Totok Bay, in Manado Bay, in Jakarta – always contain arsenic or Hg in the body?

IR:
There is, but just...

J III:
Meaning natural arsenic, like that?

IR:
Yes.

LMPP:
Natural arsenic, always?

IR:
Yes.

LMPP:
Always present in the body of fish?

IR:
Yes, in theory it’s like that.

LMPP:
Alright, thank you, Your Honor.

J III:
We invite the Defendant to ask questions or give conclusions or remarks about the Witness’ testimony.
RBN Questions

RBN:
Thank you Your Honor.

HS:
Terima kasih Yang Mulia.

RBN:
I have only one question.

HS:
Saya hanya mempunyai satu pertanyaan.

RBN:
I know this in the Technical Team Report that was written by KLH.
HS:
Saya melihat bahwa dalam laporan teknis yang ditulis oleh KLH.

RBN:
They make references to something called the Asian Marine Water Quality Standard, and then they compare it to the sediments, have you ever heard that such a standard on sediments?

HS:
Mereka menyebut standar Asian dan sebagainya di atas kemudian dilakukan perbandingan dengan sedimen, apakah Anda sebagai Saksi Ahli pernah mendengar tentang acuan tersebut?

IR:
I… may I answer now, Your Honor? I have not found this literature, sorry. I have not read it.

RBN:
Ok, nor have I, thank you.

HS:
Ya, terima kasih.

RBN:
Ok, as the Defendant I and II, I accept the Fact and Expert Witness testimony and its entirety.

HS:
Sebagai Terdakwa I dan Terdakwa II saya terima kesaksian Saksi Fakta dan Ahli ini secara keseluruhan.

RBN:
These Expert Witness testimony confirm that it is part of analythical team, the marine community of benthic organism, fish, coral reefs and health were all healthy and functioning within standard limits, this information has been presented both nationally and internationally, conclutions are always the same because facts can not be changed.

HS:
Saksi Ahli ini telah mengkonfirmasikan bahwa sebagai bagian dari suatu tim analitis komunitas biota laut yang terdiri dari organisme bentos, ikan dan terumbu karang, semuanya berada dalam sehat dan berfungsi dalam batas-batas baku mutu, informasi ini telah dipresentasikan baik secara nasional maupun internasional, kesimpulan Saksi adalah sama bahwa fakta tidak dapat dirubah-rubah.

RBN:
The Witness testimony also highlighted some very important points which include that the WHO guidelines are the minimum average and not the upper limit, that it is in organic formal arsenic that is the elemented to concern.  She confirm that to do proper analysis  if total arsenic fish is issued its measured then the factor must be included to calculated the arsenic before comparing it to in-organic standard.

HS:
Kesaksian Saksi ini telah menekankan beberapa pokok-pokok yang sangat penting yang mencakup bahwa pedoman WHO merupakan nilai rata-rata dan bukan suatu batas atas, dan bahwa bentuk arsen yang unorganik lah yang merupakan unsur yang menjadi permasalahan.  Saksi juga mengkonfirmasikan bahwa untuk melaksanakan analisa yang benar maka apabila arsen total dalam jaringan badan ikan akan diukur, maka perlu dimasukkan suatu faktor dalam perhitungan arsen sebelum memperbandingkannya dengan suatu standar unorganik.

RBN:
The Witness confirms prior testimony that the KLH Technical Team including it’s Chairman was in possession of the KLH Report of Environmental Quantity Assessment to Buyat and Totok Bay dated October 2004.

HS:
Saksi juga telah mengkonfirmasi bahwa, mengkonfirmasi kesaksian-kesaksian sebelumnya bahwa Tim teknis KLH termasuk Ibu Ketuanya memiliki Laporan Analisis Data Kualitas Lingkungan di Teluk Buyat dan Teluk Totok tertanggal 14 Oktober 2004.

RBN:
And finally as the member of KLH Peer Review, the Witness confirms that the that good science analysis was sadly lacking in the 2004 KLH Technical Team Report with many obvious air and a mission that was the reason for the true scientists, some government agencies and institution to issued dissenting opinions against that ridiculous accusitions.

HS:
Sebagai anggota pengkaji ahli, Saksi mengkonfirmasi bahwa adalah sangat menyedihkan bahwa tidak terdapat analisis ilmiah yang baik dalam laporan Tim Teknis KLH 2004 di mana jelas terdapat kesalahan-kesalahan dan tidak dimasukkannya data dan bahwa hal inilah merupakan alasan mengapa para ahli yang benar serta beberapa badan maupun lembaga pemerintah telah mengajukan ketidaksepakatan pendapat terhadap pengajuan ilmiah yang tidak benar tersebut.

RBN:
Thank you Your Honor, thank you.

HS:
Terima kasih Yang Mulia, terima kasih.

J III:
So there was no questions. That, yes, that was the opinion about your testimony. I think we’re finished, yes? So thank you for your testimony. Please be seated.

IR:
Thank you, and you’re welcome, Sir.

J III:
Please help the lady carry it. If we can, let’s try the next Witness.

LMPP:
Is there still time? It’s already 11:30. Up to the Panel of Judges, or Prosecutors. I don’t know. Can we still?

J III:
No, we’ve got another half-an-hour. Can we use half-an-hour, or is it too little?

PP2:
If we may suggest, let us adjourn this hearing, Your Honor.

J III:
So like that, yes. So will this next witness be long like the one we just had?

LMPP:
Rather long, because the next witness is a person who had done research in the context of WHO or United Nations.

J III:
Yeah, so we wanted to do it little by little, yes.

LMPP:
A foreigner, Sir.

J III:
If indeed you both agree that it’s too little time, alright then, let us… so just at 1 o’clock. Not 13:30, yes? I see Mister Purwanta here too, it seems like at 13:00, he seems to be okay with it. 13:30 he means, if you want to rest a bit longer, right? But let’s just resume at 1 o’clock, yes, so we can finish it quicker, yes. So this court is adjourned, to be continued at 13:30.

LMPP:
At 13:00, alright.

[Gavel struck]

J III:
Court is in session.

[Gavel struck]

J III:
Let us resume the hearing of this case. We invite the Legal Counsel to present the next witness.

LMPP
Thank you, Your Honor. Before we call in the expert to be examined today, we would like to submit his CV to the Honorable Panel of Judges as et informandum during examination later. May we submit this first, so that it’s… we have prepared the CV to facilitate and no… alright, may we call him now, Your Honor?

J III:
Please.
Keith Bentley
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LMPP:
Will Dr. Keith Bentley, please enter the courtroom. 

J III:
Please be seated, sit down. Do we have an interpreter here?

LMPP:
And we also ask, Your Honor, we have also prepared a sworn interpreter, Mister Rahmat Soemadipradja. May he enter the courtroom and sit next to the Expert Witness? Please.

J III:
Please. I would like to see, is there a certificate as an interpreter? I think this is the identity of, whatisit here, an interpreter and this witness. Interpreter, what is your complete name?

RS:
Rahmat Sadeli Soebagja Soemadipradja.

J III:
Born where and when?

RS:
Born in Medan, 14 November 1958.

J III:
What is your occupation?

RS:
My day-to-day job is as an Advocate.

J III:
Advocate and also an interpreter?

RS:
As well as a sworn interpreter.

J III:
What is your religion?

RS:
My religion is Islam.

J III:
Where do you live?

RS:
I live on Jl. Jauhari IV No. 37, South Jakarta.

J III:
What is your edeucation?

RS:
My education is from University of Indonesia, the Law faculty, a Law Degree and from University of Virginia di America, Master of Law.

J III:
So you will act as an interpreter and will listen to this Witness. But first let’s swear you in, yes?

RS:
Alright.

J III:
Even though you have been appointed as an official interpreter as proved by this Appointment Letter here, but you will also be sworn in as interpreter. Please stand up. What was your religion again?

RS:
Islam.

J III:
Islam.

[Interpreter takes the oath as an interpreter]

J III:
Witness, what is your full name? Do you have an ID?

RS:
Witness what is your name?

J III:
What is your complete name?

RS:
Your complete name, Witness?

J III:
Who?

KB:
DR. Keith William Bentley.

RS:
DR. Keith William Bentley.

J III:
DR. Keith William Bentley.  Born where, when?

RS:
Where were you born and when?

KB:
I was born in the United Kingdom.

RS:
Saya dilahirkan di Kerajaan Inggris.

KB:
On the 1st of November 1944.

RS:
Pada 1 Nopember 1944.

J III:
Pekerjaannya apa?

RS:
What is your occupation?

KB:
I am a consultant toxicologist.

RS:
Saya adalah toksikologis konsultan.

J III:
What is your religion?

RS:
What is your religion?

KB:
Oh maaf, my religion is Protestant.

RS:
Agama saya Protestan.

J III:
Where do you live?

RS:
Where do you live?

KB:
I live in Canbera, Australia.

RS:
Saya tinggal di Canbera, di Australia.

J III:
So you’ve got two nationalities, yes, Australia and British, yes?

RS:
Your nationality is two, is it Australian and English?

KB:
Yes, I have two nationalities.

RS:
Ya saya mempunyai kebangsaan dua.

J III:
Apanya pendidikannya dimana?

RS:
Your education please, what was it?

KB:
I did my undergraduate works in New Zealand at Victoria University of Wellington.

RS:
Saya menamatkan S1 saya di Universitas Wellington di Selandia Baru.

J III:
Di bidang apa ya?

RS:
What is your field of study?

KB:
In that I majored in chemistry and biochemistry.

RS:
Saya mengambil kimia dan bio kimia.

KB:
My next degree was a Master of Science [unclear].
RS:
Sorry, gelar sarjana saya yang berikutnya adalah magister ilmu pengetahuan...

J III:
Mike, mike, sudah belum?

RS:
Magister ilmu pengetahuan alam dari universitas yang sama.

J III:
Ini PhD nya dari Australian National University, ini Phd bidang apa ini?

RS:
Your PhD from the Australian National University in what field of area, what field of education were you?

KB:
I was… I did that in biological chemistry.

RS:
Saya mengambil bidang kimia biologi.

KB:
In those days the new science of toxicology.

RS:
Pada waktu itu ilmu pengetahuan di bidang toksikologi belum ditemukan.

J III:
Pernah Saksi ini mengadakan penelitian di Teluk Buyat atau pernah dia adakan penelitian?

RS:
Have you ever done any research in Buyat Bay?

KB:
I have been involved in three studies in Buyat Bay.

RS:
Saya terlibat dalam 3 studi, 3 penelitian di Teluk Buyat.

KB:
The first study was quite straightforward.
RS:
Yang pertama sifatnya cukup sederhana.

KB:
In that I was asked by Doctor Sujudi.

RS:
Saya diminta ditanya mengenai mengapa Dokter Sujudi.

KB:
Minister of Health of Indonesia.

RS:
Menteri Kesehatan Republik Indonesia.

KB:
To help with the operation…
RS:
Untuk membantunya dalam penyiapan.

KB:
… of the Ministry of Health Audits for Buyat.

RB:
Buat Audit oleh Departemen, Audit Kesehatan Buyat oleh Departemen Kesehatan.

KB:
The second study, in which I was involved…
RS:
Penelitian kedua dimana saya terlibat.

KB:
… was one I believe already reported to this court…
RS:
Adalah apa yang telah sebelumnya dilaporkan atau disampaikan kepada pengadilan ini.

KB:
… which was a study of the urine…
RS:
Yaitu penelitian mengenai urin atau air seni.

KB:
… for arsenic in Ratatotok, Buyat Pantai and control communities in North Sulawesi.

RS:
Atas adanya arsenik pada penduduk di Buyat Pantai, Ratatotok and Buyat Pantai Ratatotok?

KB:
… other communities in North Sulawesi.

RS:
Dan masyarakat sekitarnya dan masyarakat lainnya.

KB:
Tanah Wangko.

RS:
Tanah Wangko, di propinsi Sulawesi Utara.

J III:
Jadi disumpah 2 kali ya sebagai Ahli dan sebagai Saksi Fakta juga sama.

RS:
So, you will be sworn in twice, you have to take oath twice, once as an expert and once as a factual witness.

KB:
That’s fine.

RS:
Itu bisa.

J III:
Both ya.

RS:
Please.

J III:
The oath will be in Bahasa Indonesia, you’ll interpret, yes? Please stand up.

RS:
Please stand up.

[Witness takes the oath as Expert Witness]

J III:
Now [you’ll] be sworn in as Factual Witness, yes.

RS:
Now as, you have to take oath as a factual witness.

KB:
Fine.

RS:
Baik.

[Witness takes the oath as Factual Witness]

J III:
Silakan duduk.

RS:
Please sit down.

J III:
Kami serahkan saja kepada ini untuk memberikan pertanyaan.

RS:
I now give to it to the Defence to ask question please.

J III:
Silakan.

LMPP:
Saksi Ahli.

RS:
Witness.
LMPP:
Saya akan memulai.

RS:
I will start.

LMPP:
Pertanyaan-pertanyaan.

RS:
My questions

LMPP:
Yang berhubungan dengan.

RS:
Relating.

LMPP:
Karir atau pekerjaan Saudara.yang berhubungan dengan perkara ini.

RS:
To your career which are related to this case.

LMPP:
Kalau pendidikan tadi sudah ditanyakan oleh Majelis Yang Terhormat.

RS:
Your education has been asked by…

LMPP:
Apa bisa dijelaskan pada persidangan ini?

RS:
Can you provide the information on…
LMPP:
Kegiatan-kegiatan yang Saudara lakukan yang berkaitan dengan keahlian Saudara.

RS:
… the activities which you have under taken relating to your expertise?

LMPP:
Apakah bersifat domestik maupun yang bersifat internasional termasuk di dalamnya di Indonesia?

RS:
Both activities domestically and internationally including that in Indonesia.

KB:
Thank you.

RS:
Terima kasih.

KB:
My career has spanned nearly 40 years.

RS:
Karir saya telah berlangsung selama 40, hampir 40 tahun.

KB:
And almost all of that period I…

RS:
Dan selama jangka waktu itu saya.

KB:
… I have been working with the effects of metals on human health.

RS:
Bekerja berkaitan dengan dampak logam terhadap kesehatan manusia.

KB:
My early career…
RS:
Karir awal saya.

KB:
… was in Australia.

RS:
Di Australia.

KB:
Earning my PhD…
RS:
Setelah saya menamatkan dan menyelesaikan gelar doktoral saya.

KB:
… looking at the clinical effects…
RS:
Meneliti efek klinis.

KB:
… of uranium and plutonium…
RS:
Dari uranium dan plutonium.

KB:
… on behalf the Australian National Government.

RS:
Untuk pemerintahan Federal Australia.

KB:
From that position…
RS:
Dari posisi ini.

KB:
… I moved to become…
RS:
Saya selanjutnya menjadi.

KB:
… The World Health Organisation…
RS:
Completely.

KB:
… Advisor in chemical safety…
RS:
Menjadi penasehat mengenai keamanan kimia dari badan kesehatan dunia atau WHO.

KB:
… for the western pacific regional office.

RS:
Untuk kantor wilayah pasifik barat.

KB:
I was in that position…
RS:
Saya berada dalam jabatan itu.

KB:
… which included providing chemical safety advice…
RS:
Termasuk memberikan advis keamanan dunia,

KB:
… to 33 different countries…
RS:
Kepada 33 negara-negara.

KB:
… which include from Thailand, through Cina and throughout the Pacific Islands.

RS:
Termasuk Thailand, Cina dan negara-negara di pasifik, negara-negara kepulauan di pasifik.

KB:
From that position I moved back in 1990…
RS:
Pada posisi itu saya kembali pada tahun 1990.

KB:
… to the Federal Ministry of Health in Australia…
RS:
Ke Departemen Kesehatan Federal di Australia.

KB:
… where I was Director of Enviromental Health…
RS:
Dimana saya menjadi Direktur Kesehatan Lingkungan Hidup.

KB:
… for the Australian National Health and Medical Research Counsellor.

RS:
Untuk Dewan Riset Kesehatan Australia.

KB:
During my period with the National Health and Medical Research Counsel…
RS:
Selama saya menjabat di dalam Dewan, can you repeat that, what what counsel?

KB:
… National Health and Medical Research…
RS:
Dewan Penelitian Kesehatan Nasional Australia.

KB:
… I also took up consultancy work…
RS:
Saya juga mengambil pekerjaan sebagai konsultan di…

KB:
… as an expert for a number of United Nations agencies.

RS:
Beberapa lembaga-lembaga di bawah naungan Perserikatan Bangsa-Bangsa.

KB:
Specifically this agencies included…
RS:
Termasuk khususnya.

KB:
… The World Health Organisation…
RS:
Badan Kesehatan Dunia.

KB:
… The International Labour Organisation…
RS:
Badan Buruh Internasional.

KB:
… The United Nations Environment Program…
RS:
Program Lingkungan Hidup Perserikatan Bangsa-Bangsa.

KB:
… and as a technical expert…
RS:
Dan sebagai ahli teknis.

KB:
… for the WHO…
RS:
Untuk Badan Kesehatan Dunia.

KB:
… international programme on chemical safety…
RS:
Program internasional keamanan kimia.

KB:
During this period…
RS:
Selama masa ini.

KB:
… I was from time to time…
RS:
Saya dari waktu ke waktu.

KB:
… a member of the final review board…
RS:
Menjadi anggota dari dewan pengawas.

KB:
… for the international programme on chemical safety…
RS:
Dari program internasional untuk keamanan kimiawi.

KB:
… which included the documents…
RS:
Termasuk di situ dokumen-dokumen yang.

KB:
… that have been discussed in this particular case.

RS:
Telah diajukan dalam kasus ini.

KB:
I have brought original copies of many of those documents…
RS:
Saya membawa asli-asli dari kebanyakan dokumen-dokumen tersebut.

KB:
… specifically for arsenic and mercury…
RS:
Khususnya untuk arsen dan merkuri.

KB:
… with me today.

RS:
Yang saya bawa pada hari ini.

KB:
More recently…
RS:
Lebih awal lagi.

KB:
… I was asked to become…

RS:
Saya telah diminta untuk menjadi

KB:
… The Team Leader for Environmental Health…
RS:
Ketua Kelompok untuk Kesehatan Lingkungan Hidup.

KB:
… with Departemen Kesehatan in Indonesia.

RS:
Pada Departemen Kesehatan di Indonesia.

KB:
I held that position…
RS:
Saya menjabat posisi itu.

KB:
… from 1997…
RS:
Dari tahun 1997.

KB:
… until 2000.
RS:
Hingga tahun 2000.

KB:
I continued to work with WHO.
RS:
Saya tetap melanjutkan pekerjaan saya dengan Badan Kesehatan Dunia.

KB:
For example, in 2003…

RS:
Sebagai contoh pada tahun 2003.

KB:
… I was the regional advisor…
RS:
Saya menjabat sebagai penasehat wilayah.

KB:
… in food safety, including food contamination.

RS:
Dalam hal keamanan makanan dan kontaminasi makanan.

KB:
Also in the recent period…
RS:
Juga pada masa terkini.

KB:
… I have undertaken consultancy work…
RS:
Saya telah melakukan pekerjaan konsultasi.

KB:
… For both national governments…
RS:
Baik untuk pemerintah-pemerintah nasional.

KB:
… including Australia…
RS:
Termasuk Australia.

KB:
… and Solomon Island.

RS:
Dan Kepulauan Salomo.

KB:
I have done work for non government oganizations…
RS:
Saya telah melakukan pekerjaan juga untuk lembaga-lembaga swadaya masyarakat.

KB:
… and I have done consultancy work for some mining organisations.

RS:
Dan saya juga telah melakukan pekerjaan-pekerjaan konsultasi untuk organisasi pertambangan 

KB:
This last work has been…
RS:
Yang terakhir adalah.

KB:
… in the Philippines…
RS:
Di Filipina.

KB:
… in Papua New Guinea…
RS:
Di Papua Nugini.

KB:
… in Solomon Island…
RS:
Di Kepulauan Salomo.

KB:
… in Australia…
RS:
Di Australia.

KB:
… and of course in Indonesia.

RS:
Dan tentunya di Indonesia.

KB:
Thank you.

RS:
Terima kasih.

[Recording stopped]

LMPP:
That was your international and domestic career. Let me continue my questions. From your clarification about your education and career, you are a toxicologist, specifically in environmental toxicology. Is that right?

KB:
That’s is correct.

RS:
Betul.

LMPP:
Sebelum saya lebih jauh bertanya yang berkaitan dengan kasus ini.

RS:
In what I continue further with questions on this case.

LMPP:
Apakah bisa dijelaskan pada persidangan ini apa yang dimaksud dengan ilmu toksikologi?

RS:
Can you explain to the court what is meant by the science of toxicology?

KB:
Toxicology has a number of disciplines.

RS:
Toksikologi mempunyai beberapa disiplin ilmu.

KB:
Probably the one most familiar to this court…
RS:
Yang paling dikenal oleh pengadilan ini.

KB:
… is the use of forensic toxicology…
RS:
Adalah digunakannya toksikologi forensik.

KB:
… to determine the truth…
RS:
Untuk menentukan kebenaran.

KB:
… in criminal method.

RS:
Dalam perkara kriminal, perkara pidana.

KB:
Toxicology has many other branches.

RS:
Toksikologi juga mempunyai cabang-cabang ilmu lainnya.

KB:
For example…

RS:
Sebagai contoh.

KB:
… environmental toxicology…
RS:
Bidang toksikologi lingkungan hidup.

KB:
… covers all of the species except for man.
RS:
Yang mencakup segala species kecuali manusia.

KB:
My own speciality…
RS:
Keahlian saya sendiri.

KB:
… is in the human cause effects…
RS:
Spesialisasi saya sendiri adalah di bidang dampak terhadap manusia.

KB:
… of both contaminant and essential metals.

RS:
Untuk kedua-dua kontaminasi dan logam esensial.

KB:
Thank you.

RS:
Terima kasih.

LMPP:
Apa boleh saya ulangi?

RS:
May I repeat?

LMPP:
Jadi dari pengertian ruang lingkup dari ilmu toksikologi tadi.

RS:
From the scope of the sciences of toxicology.

LMPP:
Lebih spesifik keahlian Saudara adalah efek logam terhadap tubuh manusia?

RS:
Your spesific expertise is in the impact of metals upon the human body?

KB:
That is correct.

RS:
Betul sekali.

LMPP:
Jadi kalau kami bertanya tentang apakah ada dampak logam-logam berat?

RS:
That if we can ask you if there are any impact of heavy metals…
LMPP:
Terhadap penduduk-penduduk yang ada di Buyat Pantai.

RS:
… on the community at Buyat Pantai.

LMPP:
Adalah merupakan bidang keahlian Saudara?

RS:
… is it your speciality, your area of speciality?

KB:
Yes it is.

RS:
Ya, betul.

LMPP:
Saudara Saksi, saya ada pertanyaan yang agak sederhana.

RS:
Witness I have a simple question.

LMPP:
Apakah seorang toksikologi seperti keahlian Saudara tadi,.

RS:
… does a toxicologist as your expertise…

LMPP:
Mengambil sampel dalam rangka menganalisa?

RS:
… take any samples in order to be analysed…
LMPP:
Akibat atau dampak metal terhadap tubuh manusia.

RS:
… the result or the impact of metals upon the human body?.

KB:
A toxicologist would normally…
RS:
Seorang toksikologi biasanya.

KB:
… ensure…
RS:
Akan memastikan.

KB:
… that the collection of such samples…
RS:
Bahwa pengumpulan sampel-sampel itu.

KB:
… and their analysis…
RS:
Dan analisanya.

KB:
… and their interpretation…
RS:
Dan penafsirannya.

KD:
… meet best international standards.

RS:
Memenuhi standar-standar internasional yang terbaik.

KB:
Similar to a medical doctor…
RS:
Seperti seorang dokter medis.

KB:
… a toxicologist would not normally…
RS:
Seorang toksikologis biasanya tidak.

KB:
… personally go out and collect samples.
RS:
Secara pribadi mengambil contoh-contoh, sampel-sampel.

KB:
And of course specifically…
RS:
Dan tentunya.

KB:
… in Indonesian circumstances…
RS:
Secara khusus dalam keadaan-keadaan situasi-situasi di Indonesia.

KB:
… where the toxicologist does not have good languange skills…
RS:
Di mana toksikologi seperti itu tidak mempunyai kemampuan kemahiran bahasa yang tinggi.

KB:
… for which incidentalIy I apologies to the court…
RS:
Dan untuk itu saya mohon maaf.

KB:
… but also to have a foreigner collecting samples…
RS:
Dan khususnya bagi seorang asing untuk mengumpulkan sampel-sampel.

KB:
… is not particulary culturally sensitive…
RS:
Menunjukkan hal yang tidak sensitif secara budaya.

KB:
… in Indonesian circumstances.

RS:
Dalam situasi di Indonesia.

KB:
Thank you.

RS:
Terima kasih.

LMPP:
Masih soal pertanyaan yang ini.

RS:
Still on this questions.

LMPP:
Ketika menganalogikan dengan dokter.

RS:
When you make an analog with a medical doctor…
LMPP:
Bahwa dokter itu tidak mengambil sampel.

RS:
… that a doctor does not take samples…
LMPP:
Tapi menganalisa hasil dari laboratorium.

RS:
… but analysed the result from a laboratory…
LMPP:
Dan kemudian menyampaikan hasilnya terhadap pasien.

RS:
… and then provide the results to the patient…
LMPP:
Apakah dengan demikian toksikologi itu tidak selalu perlu mengambil sendiri sampelnya?

RS:
… does that mean that the toxicologist does not get this sampel himself…
LMPP:
Tapi menganalisa dari sampel yang sudah diambil orang dan menyajikan hasilnya.

RS:
… but analysed this samples that taken by other people and provide the result of that analysis?
KB:
That is correct.

RS:
Itu betul.

LMPP:
Baik saya lanjutkan kalau begitu.

RS:
I wish to continue.

LMPP:
Saudara Ahli tadi sudah disinggung oleh Bapak Ketua Majelis bahwa…

RS:
Expert Witness…

LMPP:
Saudara sudah pernah ke Teluk Buyat, dan menyebutkan tadi ada 3 penelitian...

RS:
It was earlier mentioned by the Panel Judges that you have been to Buyat and that there are three studies…
LMPP:
Dimana Saudara Ahli juga terlibat di dalamnya dengan derajat-derajat tertentu.

RS:
… where you were involved at certain degrees?

KB:
That’s correct.

RS:
Itu betul.

LMPP:
Pertanyaan saya apakah Saudara pernah meneliti tingkat logam dalam badan manusia atau dalam tubuh manusia?

RS:
Have you done any study…
LMPP:
Untuk mencari tahu kapan suatu penduduk yang dikatakan telah teracuni dengan logam berat?

RS:
… of the level of heavy metals in the human body to determine, would you repeat the last part, Sir?

LMPP:
Saya ulangi pertanyaannya, Saudara Saksi apakah Saudara pernah meneliti tingkat logam dalam tubuh manusia?

RS:
Have you ever done the study about the levels of heavy metals in the human body…
LMPP:
Untuk mengetahui kapan suatu penduduk dikatakan.

RS:
… to determine when a community is taken to be…
LMPP:
Telah teracuni dengan logam beram.

RS:
… contaminated by heavy metals?

KB:
I have undertaken precisely those studies…
RS:
Saya telah melakukan studi-studi itu, penelitian-penelitian itu.

KB:
… and often in remote communities…
RS:
Dan seringkali dalam di masyarakat yang tinggalnya jauh.

KB:
… in a number of countries.

RS:
Di beberapa Negara.

KB:
At the present moment…
RS:
Pada saat ini.

KB:
… I have studies exactly of that type…
RS:
Saya telah melakukan penelitian-penelitian khusus seperti itu.

KB:
… which are being conducted in Papua New Guinea…
RS:
Yang sedang dilakukan di Papua Nugini.

KB:
… and in the Solomon Islands.

RS:
Dan di Kepulauan Soloman.

LMPP:
Terima kasih.

RS:
Thank you.

LMPP:
Bagaimana dengan di Teluk Buyat, apakah Saudara juga sudah pernah melakukan analis analisis atau penelitian?

RS:
What about in Buyat, have you done any analysis in Buyat?

KB:
What I have done, if I may take the studies one at the time…
RS:
Saya mungkin dapat juga dikatakan telah melakukannya, apabila saya diberikan kesempatan satu per satu.

KB:
… is for the UNSRAT Urine Study for Arsenic and Mercury…
RS:
Yaitu studi UNSRAT atas Air Seni, could you repeat?

KB:
… and mercury, urine for arsenic and mercury.

RS:
Untuk air seni mengenai adanya merkuri dan arsen.

KB:
I worked with the study authors…
RS:
Saya bekerja dengan para peneliti.

KB:
… to develop the study design.

RS:
Untuk merancang penelitian tersebut.

KB:
I ensured that the samples were properly analysed overseas…
RS:
Saya memastikan bahwa sampel-sampelnya diteliti dengan cermat di luar negeri.

KB:
… at a nationally certified laboratory.

RS:
Pada laboratorium yang mendapatkan sertifikasi atau terakreditasi secara nasional.

KB:
And I am the one who took the analysis from the laboratory…
RS:
Dan saya melakukan analisa dari hasil laboratorium.

KB:
… and provided this result back to UNSRAT.

RS:
Dan memberikan hasilnya kembali kepada UNSRAT.

KB:
For the WHO study conducted in 2004…
RS:
Untuk penelitian WHO yang dilakukan pada tahun 2004.

KB:
… that is the study with the Minamata Institute…
RS:
Ini adalah penelitian yang dilakukan bersama Minamata Institute.

KB:
… the first study…
RS:
Yaitu penelitian yang pertama.

KB:
… I discussed the study design.
RS:
Saya membahas rancang penelitian itu.

KB:
…with Dr. Sakamoto.

RS:
Dengan Dr.Sakamoto.

KB:
… who is the Deputy Director…
RS:
Yang merupakan Deputy Director.
KB:
… of the Minamata Institute.

RS:
Dari Minamata Institute.

KB:
Dr. Sakamoto…
RS:
DR. Sakamoto.

KB:
… specifically came to Jakarta personally…

RS:
Secara khusus datang ke Jakarta secara pribadi.

KB:
… to ensured Indonesia…
RS:
Untuk memastikan bahwa Indonesia.

KB:
… got the highest quality study possible.

RS:
Mendapatkan hasil penelitian yang tertinggi, setinggi mungkin.

KB:
Finally…
RS:
Akhirnya.

KB:
… for the health audit of Buyat study…
RS:
Untuk audit kesehatan Buyat.

KB:
… because of my long and fond relationship…
RS:
Karena hubungan saya yang panjang dan dekat.

KB:
… with the staff of DEPKES Jakarta…
RS:
Dengan staf Departemen Kesehatan di Jakarta.

KB:
… I undertook an analysis of all of the Minamata data…
RS:
Saya melakukan analisa atas seluruh data minamata.

KB:
… and provided that data…
RS:
Dan memberikan data itu.

KB:
… back to DEPKES.

RS:
Kembali ke Departemen Kesehatan.

KB:
Thank you.

RS:
Terima kasih.

LMPP:
Terima kasih Saudara Ahli.

RS:
Thank you Expert Witness.

LMPP:
Selain itu apakah Saudara Ahli pernah juga mengkaji.

RS:
In addition have you, Expert Witness made a study or assessment…

LMPP:
Laporan-laporan penelitian.

RS:
… research report.

LMPP:
Tentang arsenik dan merkuri.

RS:
… regarding arsenic and mercury.

LMPP:
Di Teluk Buyat?

RS:
… at Buyat Bay?

KB:
Yes I have.

RS:
Ya saya telah melakukannya.

KB:
I have had provided to me…
RS:
Saya telah menerima.

KB:
… both by the Minamata Institute…
RS:
Baik oleh Minamata Institut.

KB:
… by DEPKES…
RS:
Oleh Departemen Kesehatan.

KB:
… and by the Counsel for the Defence.

RS:
Dan oleh lembaga pertahanan [seharusnya, Tim Advokat].

KB:
… copies of every single study.

RS:
Fotokopi dari setiap penelitian,

KB:
… that is known to exist for these communities.

RS:
Yang telah dilakukan, yang telah diketahui dilakukan atas penduduk atau masyarakat itu.

KB:
In doing my analysis…
RS:
Dalam analisa saya.

KB:
… some studies do not meet best standards…
RS:
Dalam saya melakukan analisa saya, ada beberapa penelitian belum memenuhi standar yang baik.

KB:
… or have small number of samples…
RS:
Atau hanya mengambil jumlah sampel yang sedikit.

KB:
… which makes the data sort of unreliable.

RS:
Yang membuat data itu menjadi tidak dapat dipegang.

KB:
Other studies…
RS:
Penelitian lainnya.

KB:
… including the WHO 2004…
RS:
Termasuk penelitian WHO pada tahun 2004.

KB:
… and the DEPKES health audit study…
RS:
Dan audit kesehatan oleh Departemen Kesehatan.

KB:
… have had various international quality assessment.

RS:
Telah mengalami perjanjian secara international yang sangat dalam.

KB:
They included quite large numbers of people from Buyat.

RS:
Yang melibatkan jumlah yang cukup besar dari penduduk Buyat.

KB:
They have control communities as references standard.

RS:
Mereka mempunyai acuan masyarakat kontrol sebagai acuan.

KB:
And I consider them highly reliable.
RS:
Dan saya menganggapnya sangat kuat.

KB:
Thank you.

RS:
Terima kasih.

LMPP:
Terima kasih Saudara Ahli.

RS:
Thank you, Expert Witness.

LMPP:
Kalau saya menyingkat pertanyaan saya.

RS:
If I may, which is my question.
LMPP:
Tapi apabila Ahli mau menjelaskan lebih dan itu yang diharapkan.

RS:
If you can provide us with an explanation because that is what we hope for.
LMPP:
Dan kalau perlu dengan bantuan alat visual dengan seizin Ketua Majelis.

RS:
And if necessary with visual assistance with the approval the Panel of Judges.

LMPP:
Dari semua kajian dimana Saudara terlibat.

RS:
From all the research which you were involved…
LMPP:
Dan terhadap hasil-hasil kajian yang Saudara analisa atau review.

RS:
… and towards the assessment of all the studies that you were involved…
LMPP:
Apakah masyarakat Buyat Pantai itu telah teracunan merkuri dan arsenik?

RS:
… has the Buyat community been affected or infected by arsenic and mercury?

LMPP:
Dan kalau keracunan merkuri misalnya, seperti apakah ciri-cirinya, apakah persidangan ini bisa dijelaskan sehingga jadi terang?

RS:
… and if they are poisoned by mercury, what are the characteristics? Can you please explain to us?

KB:
Thank you.

RS:
Terima kasih.

KB:
Your Honor, may I please use some slides to assist?
RS:
Apakah saya dibolehkan menampilkan beberapa slide?

J III:
Silakan.

RS:
Yes, please proceed.

KB:
Thank you kindly.

RS:
Terima kasih banyak.

KB:
I will need to turn across the side in order to explain them.

RS:
Saya mau memutarkannya ke samping sedikit.

KB:
These are all of the recent studies…

RS:
Ini adalah seluruh penelitian yang terakhir.

KB:
… that have been conducted…
RS:
Yang telah.

KB:
… for mercury in blood.
RS:
Dilakukan mengenai merkuri dalam darah.

KB:
Also on this figure…
RS:
Juga dalam tampilan ini.

KB:
… is the WHO internationally agreed ‘no effect level’…
RS:
Tingkat no effect dari, can you repeat that please?

KB:
It is the ‘no adverse health effect level’.

RS:
Ini adalah tingkat no adverse affect level, yang secara internasional telah disepakati oleh WHO.

KB:
You will know just first that the values…

RS:
Akan terlihat bahwa...

KB:
… in blood...

RS:
Nilai-nilai tingkatan dalam darah.

KB:
… are shown as they properly should be…

RS:
Diperlihatkan dengan tampilan yang seharusnya.

KB:
… as averages.

RS:
Sebagai rata-rata, nilai rata-rata.

KB:
It is specifically laid down by WHO…
RS:
Secara spesifik telah ditentukan oleh WHO

KB:
… in a letter environmental health criteria documents…

RS:
Dalam dokumen kriteria lingkungan hidup lainnya.

KB:
… number 118 of 1991…
RS:
Nomor 118 tahun 1991.

KB:
… that this data should be…
RS:
Bahwa data ini.

KB:
… analysed as averages.

RS:
Seharusnya dianalisa sebagai nilai rata-rata.

KB:
Not individual samples.

RS:
Dan bukan sampel-sampel tersendiri.

KB:
What this slide specifically says…
RS:
Apa yang dinyatakan oleh slide ini.

KB:
… is not only…
RS:
Adalah bahwa bukan hanya…

KB:
… are the average blood levels…
RS:
Nilai rata-rata darah.

KB:
… of all of the communities…
RS:
Dari seluruh masyarakat.

KB:
… for all studies…
RS:
Untuk seluruh penelitian.

KB:
… whether conducted by the NGO WALHI…
RS:
Baik yang telah dilakukan oleh LSM WALHI.

KB:
… or by the World Health Organisation…
RS:
Atau oleh Badan Kesehatan Dunia WHO.

KB:
… or by the Minamata Institute to the Health Audits…
RS:
Atau oleh Minamata Institute melalui audit kesehatan.

KB:
… or by the police sampling…
RS:
Atau oleh sampel-sampel oleh Polisi.

KB:
… every study says the same.

RS:
Dan seluruh penelitian ini menunjukkan hal yang sama.

KB:
The studies say…
RS:
Penelitian ini.

KB:
… that there is a big margin of safety…
RS:
Menunjukkan adanya margin yang besar untuk rasa aman, untuk aman.

KB:
… between these results…
RS:
Antara hasil-hasil ini.

KB:
… and the lowest levels…
RS:
Dan nilai yang terendah, tingkat yang terendah.

KB:
… at which adverse health impacts…
RS:
Dimana health adverse impact.
KB:
… even in the most sensitive baby or pregnant mother…
RS:
Termasuk dalam bayi yang sensitif atau ibu yang sedang mengandung.

KB:
… had been observed.

RS:
Telah diamati.

KB:
The upper line here…
RS:
Garis yang di atas ini.

KB:
… which is always more than 10-fold…
RS:
Yang selalu jumlahnya 10 kali.

KB:
… the highest level ever observed at Buyat…
RS:
Nilai yang tertinggi yang pernah lihat di Buyat.

KB:
… is the lowest level…
RS:
Adalah nilai yang terendah.

KB:
… at which adverse affects on health…
RS:
Dimana adverse affects on health.

KB:
… has been observed from the Minamata diseases studies.

RS:
Yang dilihat dan diamati oleh Minamata Institute, yang dilihat dari penelitian oleh Minamata Institute.

KB:
If I could have the next slide.

RS:
Mohon tampilan berikutnya.

KB:
Not surprisingly…
RS:
Tidak aneh.

KB:
… we see exactly the same picture for mercury in hair…
RS:
Melihat gambar yang sama mengenai merkuri di, is it in the air?

KB:
… in hair, sorry maaf.

RS:
Merkuri dalam rambut.

KB:
Again looking across all the data from 1991…
RS:
Lagi-lagi melihat data dari tahun 1991.

KB:
… to the most recent health audit study…
RS:
Hingga studi atau penelitian kesehatan terakhir.

KB:
… all of the results are well below…
RS:
Semua hasil menunjukkan angka yang sangat di bawah.

KB:
… the WHO endorsed lowest health impact level.

RS:
Tingkat, can you repeat lowest impact level.

KB:
It is therefore all below the lowest adverse health impact levels…
RS:
Semuanya di bawah tingkat adverse affect yang ditentukan oleh WHO.

KB:
And again that is a marked…
RS:
Dan lagi-lagi ada yang terlihat.

KB:
… margin of safety.

RS:
Jelas, terlihat jelas, margin keamanan.

KB:
The reason for this is quite simple.

RS:
Alasannya cukup sederhana.

KB:
I’ll bring the another slide up in a moment.
RS:
Saya akan perlihatkan tampilan berikutnya sebentar lagi.

KB:
But the truth of the matter…
RS:
Tetapi kebenaran mengenai hal ini adalah.

KB:
… is that this levels are just typical of…
RS:
Bahwa tingkatan ini adalah tipikal.

KB:
… of moderate fish eating community.
RS:
Dari penduduk yang mengkonsumsikan ikan.

KB:
It doesn’t matter where in the world you do your studies.
RS:
Tidak penting di mana penelitian itu dilakukan.

KB:
These results are typical of non-impacted groups.

RS:
Hasil studi ini menunjukkan hasil yang tipikal dari penduduk yang tidak terkena dampak.

KB:
All of the data…

RS:
Seluruh data.

KB:
… including that of the police…
RS:
Termasuk data yang dikumpulkan dan disampaikan oleh polisi.

KB:
… are of no health significance whatsoever.

RS:
Tidak mempunyai dampak yang signifikan apapun.

KB:
Next.

RS:
Berikutnya.

KB:
Thank you.

RS:
Terima kasih.

LMPP:
Terima kasih Saudara Ahli.

RS:
Thank you Expert Witness…

LMPP:
Yang ditampilkan dalam slide tadi adalah...

RS:
What you show in the slide is…

LMPP:
Merkuri dalam darah.

RS:
… mercury in the blood.

LMPP:
Jadi perbandingan data-data dari semua penelitian yang ada tadi, ada WALHI, ada POLRI dan seterusnya.

RS:
Comparing from all the studies whether by WALHI, Police, etc.

KB:
That is correct.

RS:
Itu betul.

LMPP:
Apa dengan kata lain apa saya bisa dikatakan bahwa...

RS:
Can I also saying that…

LMPP:
Tidak ada dampak yang merugikan, dampak merkuri yang merugikan yang ditemukan dalam darah penduduk Pantai Buyat dari hasil-hasil penelitian yang diperbandingkan tadi?

RS:
Maaf Pak Pembela bisa diulang lagi dengan perlahan?

LMPP:
Apakah bisa dikatakan…

RS:
Can I therefore say…

LMPP:
Bahwa tidak ada keracunan merkuri.

RS:
… that there is no mercury poisoning…
LMPP:
Dari perbandingan…

RS:
… from the comparison…

LMPP:
Yang dilakukan oleh Ahli.

RS:
… of what do you do there…
LMPP:
Dari penelitian-penelitian tadi yang disajikan.

RS:
… from the research or studies that you presented…
LMPP:
Termasuk WALHI dan POLRI.

RS:
… including the studies by WALHI and POLRI?
KB:
One, that is correct.

RS:
Nomor 1 itu betul sekali.

KB:
Two, that is not just my opinion.

RS:
Nomor 2, ini bukan pendapat saya saja.

KB:
It is also the written opinion…
RS:
Ini juga merupakan opini tertulis.

KB:
… of Dr. Sakamoto…
RS:
Dari Dokter Sakamoto.

KB:
… of the Minamata Institute.

RS:
Dari Minamata Institute.

KB:
This is recorded…
RS:
Ini terekam.

KB:
… in WHO DEPKES report…
RS:
Dalam laporan WHO DEPKES.

KB:
… of October 2004.

RS:
Tanggal pada bulan Oktober 2004.

LMPP:
Terima kasih Saudara Ahli.

RS:
Thank you, Expert Witness.
LMPP:
Bagaimana dengan arsenik?

RS:
What about arsenic?

KB:
Again please could I have your indulgence to use the slide projector?

RS:
Bolehkah saya kembali memberikan tampilan-tampilan, menampilkan tampilan-tampilan?

J III:
Silakan.

RS:
Yes, proceed.

KB:
First of all…
RS:
Pertama-tama.

KB:
… before I put up the 2 slides of the Buyat’s studies…
RS:
Sebelum saya menampilkan 2 slides yang berkaitan dengan penelitian di Buyat.

KB:
… I would like to put this particular slide to the court.
RS:
Saya ingin menampilkan slide ini kepada Majelis Hakim.

KB:
In my entire life time…
RS:
Dalam seumur hidup saya.

KB:
… I have never heard…
RS:
Saya belum pernah mendengar.

KB:
… of any clinical adversed health affects…
RS:
Adanya efek atau dampak yang negatif terhadap kesehatan.

KB:
… from the consumption of any food…
RS:
Atas konsumsi makanan apapun.

KB:
… there are no reports in the lecture of such effects.

RS:
Tidak ada dalam literature mengenai dampak tersebut.

KB:
All health effects…
RS:
Segala dampak kesehatan.

KB:
… that have resulted in arsenic conditions…
RS:
Yang telah berujung pada kondisi-kondisi adanya arsen.

KB:
… have been as a consequence…
RS:
Adalah sebagai konsekuensi dari…

KB:
… of arsenic in drinking water…
RS:
Arsen dalam air minum.

KB:
… and specifically inorganic arsenic.

RS:
Khususnya arsenik yang inorganik.

KB:
For the court information…
RS:
Untuk informasi bagi Majelis Hakim.

KB:
… the arsenic in fish…
RS:
Arsen dalam ikan.

KB:
… has been generally recorded…

RS:
Secara umum telah terekam.

KB:
… in the most recent studies…
RS:
Dalam studi atau penelitian yang terakhir.

KB:
… of less than 1% inorganic.

RS:
Yang menunjukkan angka kurang dari 1% inorganik.

KB:
99% of the arsenic…
RS:
99% dari arsen itu.

KB:
… is in the form of organic of…
[Recording stopped]
RS:
Alat dan obat di Amerika Serikat.

KB:
… as having very low toxicity.

RS:
Menunjukan angka yang rendah akan adanya keracunan, akan adanya racun, maaf…

KB:
Coming to your specific question, if I may…

RS:
Mengacu kepada pertanyaan Anda yang spesifik, kalau saya boleh…

KB:
These are…

RS:
Ini adalah…

KB:
… the arsenic of which we are interested as a toxicologist for health…
RS:
Arsen yang kami sebagai toksikologi, menarik untuk masalah kesehatan.

KB:
… is specifically the inorganic arsenic.
RS:
Adalah khususnya arsen yang inorganik.

KB:
The slide that is now on the screen…
RS:
Slide yang kini tengah ditampilkan.

KB:
… gives the levels...
RS:
Menunjukan tingkatan-tingkatan konsentrasi-konsentrasi...

KB:
… of the recently conducted…

RS:
Dari hasil penelitian mutakhir.

KB:
… UNSRAT’s study of 2005.

RS:
Penelitian terakhir oleh UNSRAT pada tahun 2005.

KB:
The results of this study…

RS:
Dan hasil dari penelitian ini.

KB:
… are reported in a document already available.

RS:
Dilaporkan dalam dokumen yang sekarang telah tersedia.

KB:
The international seminar…

RS:
Yaitu seminar internasional.

KB:
… conducted in Manado…

RS:
Yang dilaksanakan di Manado.

KB:
… in May 2005…
RS:
Pada bulan Mei tahun 2005.
KB:
… that is the only study…
RS:
Inilah satu-satunya penelitian.

KB:
… which has had the correct…

RS:
Yang memiliki angka-angka yang….

KB:
… methodology.

RS:
Yang memiliki metodologi yang benar.

KB:
… and analysis…

RS:
Dan analisa.

KB:
… appropriate to…

RS:
Yang sesuai dengan…

KB:
… Arsenic in urine.

RS:
Arsen dalam air seni.

KB:
All other studies…

RS:
Penelitian-penelitian lainnya.

KB:
… have measured nothing more than total arsenic…

RS:
Adalah berkenaan dengan arsen total.

KB:
… and without restriction on the data.
RS:
Dan tidak ada pembatasan atas data.

KB:
If I might just give a personal example...

RS:
Bila saya diperkenankan untuk memberikan contoh yang personal...
KB:
… from my own experience…

RS:
Dari pengalaman saya pribadi.

KB:
… in 2005.

RS:
Pada tahun 2005.

KB:
I measured a sample…

RS:
Saya mengukur suatu sampel.

KB:
… from a woman who had been…

RS:
Dari seorang wanita yang…

KB:
… eating shrimp.

RS:
Sudah memakan udang.

KB:
A lot of shrimp.

RS:
Yang banyak jumlahnya.

KB:
Her levels of arsenic…

RS:
Tingkat arsen dalam badannya...

KB:
Were about 4,000 ppm.

RS:
Menunjukan angkan 4000 ppm.

KB:
We are not on the scale. We are up there.

RS:
Tidak terlihat dalam skala ini, tetapi di atas itu.

KB:
To measure total arsenic in urine…

RS:
Untuk mengukur total dalam urin.

KB:
… is technically a waste of time.

RS:
Secara tekhnis menghabiskan waktu.

KB:
And the result of such studies…

RS:
Dan hasil dari penelitian tersebut.

KB:
… are largely without gain.

RS:
Secara garis besar tidak ada nilainya.

KB:
Returning to this specific slide.

RS:
Kembali ke slide tampilan ini.

KB:
Again, we are looking at the levels…

RS:
Lagi, kita lihat tingkatan konsentrasi.

KB:
… the lowest observed affect level…

RS:
Tingkatan yang terendah.

KB:
… from all studies reviewed by WHO in 2001…

RS:
Dari seluruh penelitian yang dilakukan oleh WHO pada tahun 2001.

KB:
… and the copies of the studies are here for anyone to see…

RS:
Dan salinan atau fotokopi dari penelitian itu ada di sini untuk dapat dilihat oleh siapapun.

KB:
… is that all of the results for the Buyat Pantai community…

RS:
Adalah bahwa segala hasil dari penelitian atas masyarakat di Buyat Pantai.

KB:
… are no more than 1 or 2%...

RS:
Tidak lebih dari 1% atau 2%.

KB:
… of the no-effect-level.

RS:
Dari nomor affect level.
KB:
Importantly also…

RS:
Juga penting diketahui…

KB:
… when we consider any possible clinical outcomes…

RS:
Kalau kita memperhatikan hasil klinis dari ini.

KB:
…these results are a 100 times, they are less than 1%...

RS:
Hasil ini 100%, can repeat that?

KB:
They are less than 1%...

RS:
Adalah kurang dari 1%.

KB:
… of the levels required…
RS:
Dari tingkat yang diperlukan.

KB:
… to have the most sensitive clinical effects.

RS:
Untuk adanya dampak yang sensitif secara klinis.

KB:
And for classical arsenic cautious…
RS:
Dan untuk arsenik kausis yang klasik.

KB:
… where you expect to see the possibility of both pigmentation and tumours…
RS:
Di mana Anda mengharapkan, melihat adanya pigmentasi kulit, and?
KB:
… they are…

RS:
Excuse me and pigmentation?

KB:
Sorry, pigmentation and tumours…

RS:
Dan tumor.

KB:
… they are such a small number…

RS:
Angka itu kecil sekali.

KB:
… that any suggestion of a clinical association…

RS:
Sehingga adanya hubungan klinis…

KB:
… will be totally unrealistic.

RS:
Tidak akan merupakan suatu hal yang nyata.

KB:
Thank you.

RS:
Terima kasih.

LMPP:
Terima kasih Saudara Ahli.

RS:
Thank you, Expert Witness.

LMPP:
Dengan penjelasan Saudara tadi.

RS:
With your explanation…

LMPP:
Apakah secara singkat dapat disimpulkan...

RS:
… can it be summarised…

LMPP:
Bahwa warga Dusun Buyat tidak terkontaminasi dengan merkuri dan arsenik?

RS:
… that the Buyat Village people are not contaminated by arsenic and mercury?

KB:
They are certainly not contaminated by arsenic and mercury.

RS:
Sesungguhnya mereka tidak terkontaminasi oleh arsen dan merkuri.

KB:
Should be no different…

RS:
Pada tingkatan yang berbeda…

KB:
… to communities fishing in every other province of Indonesia.

RS:
Dengan angka-angka terhadap masyarakat lainnya di Indonesia.

KB:
They are also not different to the levels...

RS:
Itu juga menunjukan bahwa angka-angka di sini tidak berbeda dengan …

KB:
… that I would expect from many studies…

RS:
Dari apa yang saya perkirakan dari beberapa peneilitian lainnya.

KB:
… I have personally conducted…

RS:
Yang telah saya lakukan secara pribadi.

KB:
… in a number of other countries…

RS:
Di beberapa negara lainnya.

KB:
… for moderate fish eating…

RS:
Untuk masyarakat yang mengkonsumsi ikan secara rata-rata.

KB:
… rural communities.

RS:
Yang tinggal di tempat-tempat yang terletak jauh.

LMPP:
Terima kasih, Saudara Ahli.

RS:
Thank you, Expert Witness.

LMPP:
Pertanyaan saya selanjutnya.

RS:
My next question.

LMPP:
Di tangan saya ada 3 dokumen.

RS:
In my hands, there are 3 documents.

LMPP:
Dan secara sekilas tadi.

RS:
And summarily…

LMPP:
Telah disinggung oleh Ahli.

RS:
… and on passing, you already touched the point.

LMPP:
Yang pertama mengenai pencemaran merkuri.

RS:
First is the mercury contamination…

LMPP:
Di Teluk Buyat dan Teluk Totok.

RS:
… in Buyat Bay and Totok Bay.

LMPP:
Laporan akhir…

RS:
Final report…

LMPP:
Yang dibuat oleh Mineshi Sakamoto.

RS:
… prepared by Mineshi Sakamoto.

LMPP:
Dari Institut Minamata.

RS:
… from the Minamata Institute.

LMPP:
Apa boleh dilihat apa…

RS:
Can you look at…

LMPP:
Laporan ini.

RS:
… this report.

LMPP:
Dan saya akan menanyakan ada 4 kesimpulan yang ada di sini.

RS:
And I would like to ask some questions regarding conclusions here.

LMPP:
Bisa di…

RS:
Can you please?

LMPP:
Ada yang Bahasa Inggris

RS:
This is the English, this is the Indonesian.

LMPP:
Saya mau mengkonfirmasi apakah kesimpulan-kesimpulan itu tadi?

RS:
I would like to seek your confirmation whether the conclusion there…

LMPP:
Itu benar yang dibicarakan ketika bertemu dengan Sakamoto?

RS:
… are the correct one which came out of your discussion with Sakamoto?

LMPP:
Nah, yang pertama konsentrasi total dan metil merkuri pada rambut penduduk Teluk Buyat.

RS:
The first one is the total and metal mercury concentration in hair of Buyat Bay villagers…

LMPP:
Dan Teluk Totok belum cukup untuk mengakibatkan keracunan metil merkuri.

RS:
… and Totok Bay villages were not high enough to cause methyl mercury intoxication…

LMPP:
Dampak terhadap kesehatan akibat keterpaparan metil merkuri...

RS:
… health effects due to the methyl mercury exposure…

LMPP:
Tidak terlihat pada penduduk Teluk Buyat.

RS:
… were not observed among the Buyat Bay villagers.

LMPP:
Lebih jauh.

RS:
Further…

LMPP:
Kita, tingkat keterpaparan metil merkuri pada penduduk di Teluk Totok.

RS:
… the villagers’ methyl mercury exposure level…
LMPP:
Tampaknya lebih tinggi dari pada para penduduk di Teluk Buyat?

RS:
… seem to be higher in Totok Bay than in Buyat Bay?

LMPP:
Betul, itu kesimpulannya nomor 1 Ahli?

RS:
Is that correct on the first conclusion?

KB:
The first conclusion is correct.

RS:
Kesimpulan yang pertama adalah benar.

KB:
And it is not the first time…

RS:
Dan ini bukan hal yang pertama kali...

KB:
… it has been observed.

RS:
Ini merupakan hasil amatan.

KB:
A CIDA study…

RS:
Suatu penelitian oleh CIDA.

KB:
… Canada International Development Sponsor Study…

RS:
Suatu penelitian yang disponsori oleh Badan Pembangunan International Kanada.

KB:
… also came to a similar conclusion.

RS:
Juga mencapai kesimpulan-kesimpulan yang sama.
KB:
The rationale for the CIDA conclusion…

RS:
Alasan dari kesimpulan-kesimpulan oleh CIDA.

KB:
… was that they were PETI.
RS:
Adalah bahwa ada PETI.

KB:
Small scale mercury…
RS:
Merkuri dalam skala kecil.

KB:
… used by people.

RS:
Yang digunakan oleh orang.

KB:
… gecovering gold in the Totok River.

RS:
Yang menambang emas di Sungai Totok.

LMPP:
I fully agree with this conclusion.

RS:
Saya setuju dengan sepenuhnya terhadap kesimpulan ini.

LMPP:
Nomor 2, total merkuri dalam percontoh tanah dan percontoh air.

RS:
The total mercury in soil and water sample…

LMPP:
Menunjukan bahwa lingkungan di Teluk Totok lebih terkontaminasi oleh merkuri daripada di Teluk Buyat.

RS:
… suggested that the environment in Totok Bay was more contaminated with mercury than in Buyat Bay.

LMPP:
Namun lingkungan tidak terkontaminasi secara berat oleh metil merkuri saat ini.

RS:
But, the environment has not become highly contaminated with methyl mercury at present…

LMPP:
Hal ini ditunjukan oleh rendahnya kadar merkuri dalam ikan.

RS:
… as indicated by the low mercury levels in fish.

KB:
Again, this conclusion…

RS:
Lagi-lagi kesimpulan ini…

KB:
… is the same as written by the Indonesian researches…

RS:
Adalah kesimpulan yang juga dibuat oleh para peneliti Indonesia.

KB:
… who publish their work through the CIDA-sponsored study.

RS:
Yang mempublikasikan hasil penelitiannya pada penelitian-penelitian yang disponsori oleh CIDA.

KB:
The low mercury levels refered to in fish…

RS:
Tingkat merkuri yang rendah pada ikan.

KB:
… are just typical…
RS:
Adalah tipikal.

KB:
… of both these area.

RS:
Tipikal untuk wilayah di sini.

KB:
They are the same as other non-polluted areas in Indonesia.

RS:
Dan sama dengan wilayah-wilayah lainnya di Indonesia yang tidak terpolusi.

KB:
And actually, they are lower than the normal fish consumed in Japan.

RS:
Dan nyatanya, jauh lebih rendah daripada ikan yang dikonsumsi di Jepang.

KB:
They are also incidentally…

RS:
Dan secara insidentil ada juga…

KB:
… as an average…

RS:
Sebagai nilai rata-rata.

KB:
… lower than the levels that we recorded…

RS:
Lebih rendah dari tingkat konsentrasi yang kami rekam.

KB:
… for the Sidney Fish Market.

RS:
Untuk Pasar Ikan di Sidney.

LMPP:
Terima kasih.

KB:
Thank you.

RS:
Terima kasih.

LMPP:
Nomor 3, konsentrasi total dan sianida menunjukan bahwa lingkungan di Teluk Buyat dan Teluk Totok tidak terkontaminasi oleh sianida.
RS:
The total and cyanide concentration, suggested that the environment in Buyat and Totok Bays are not contaminated with cyanide.

KB:
This recommendation, I must admit I…

RS:
Rekomendasi ini saya harus mengakui bahwa saya...

KB:
… I found somewhat unnecessary…

RS:
Saya berpendapat bahwa hal ini tidak perlu...

KB:
The potential for cyanide…

RS:
Potensi dari sianida.

KB:
… to be a contaminant of health concern…

RS:
Untuk menjadi kontamina yang berdampak pada kesehatan.

KB:
… in this particular area…
RS:
Di wilayah ini.

KB:
… is negligible.

RS:
Adalah hal yang tidak terlalu besar atau hal yang kecil.

KB:
If we find cyanide in any of these communities…
RS:
Jika kita menemukan sianida pada masyarakat-masyarakat ini.

KB:
… it will almost certainly be…

RS:
Sudah tentu merupakan…

KB:
… from the consumption of cassava.

RS:
Sudah tentu merupakan hasil konsumsi singkong.

KB:
… both the tubers and the roots.

RS:
Baik akarnya maupun bonggolnya.

KB:
Having said that, I totally agree with Dr. Sakamoto’s assessment.

RS:
Namun demikian, saya sepenuhnya setuju dengan kajian yang disampaikan oleh DR. Sakamoto ini.

LMPP:
Terima kasih.

RS:
Thank you.

LMPP:
Yang terakhir nomor 4, konsentrasi total dan logam pada rambut pada penduduk Teluk Buyat dan Teluk Totok belum cukup untuk bisa menimbulkan keracunan?

RS:
The last one, number 4, the total metal concentration in hair of Buyat Bay villagers and Totok Bay villagers were not high enough to cause intoxification?

KB:
I have measured metal in hair concentration…

RS:
Saya telah mengukur tingkatan konsentrasi logam dalam rambut.

KB:
… for a wide range of metals…

RS:
Untuk berbagai macam logam.

KB:
… and a number of rural fishing communities.

RS:
Dalam berbagai masyarakat pengkonsumsi ikan di daerah-daerah di luar kota.

KB:
In general, these levels…

RS:
Dalam garis besar…

KB:
… are just typical that I would expect…

RS:
Konsentrasi ini adalah tipikal dari apa yang saya perkirakan.

KB:
… for non exposed people.

RS:
Untuk orang-orang yang tidak terpapar.

KB:
Again, I agree with Dr. Sakamoto’s conclusion.

RS:
Lagi-lagi, saya setuju sepenunya dengan kesimpulan yang dibuat oleh DR. Sakamoto.

LMPP:
Terima kasih Saudara Ahli.

RS:
Thank you Expert Witness.

LMPP:
Dokumen yang kedua ada di tangan saya, dokumen yang kedua...

RS:
The second document which is in my hand…

LMPP:
Berjudul “Kaji Ulang Tekhnis”.

RS:
… has a title of “Technical Re-Assessment”…

LMPP:
Atas laporan Kementerian Lingkungan Hidup November 2004.

RS:
… oOn the report made by The Ministry of Environment 2004…

LMPP:
Mengenai Teluk Buyat.

RS:
… regarding Buyat Bay…

LMPP:
Dan ada pada April 2005.

RS:
… which was in April 2005.

LMPP:
Dan ada nama Saudara di sini.

RS:
And your name is listed here.

LMPP:
Nomor 3 dari terakhir…

RS:
Number 3 from the bottom…

LMPP:
Dr. Keith Bentley.

RS:
Dr. Keith Bentley.

LMPP:
Apa itu Saudara?

RS:
Is that you?

KB:
Yes, of course.

RS:
Ya, Yang Mulia saya.

LMPP:
Baik. Saya hanya mengutip sedikit saja 1, paragraf di bagian awal.

RS:
I will quote 1, part at the beginning…

LMPP:
Yang berjudul “Ringkasan Eksekutif”.

RS:
… which says “Executive Summary”.

LMPP:
Saya bacakan dan mohon konfirmasi atau komentarnya.

RS:
I will read it, and please give me your comments.

LMPP:
Halaman 3.

RS:
Page 3.

LMPP:
Alinea yang kedua.

RS:
Second paragraph.

LMPP:
“Sementara hasil penemuan…

RS:
“While finding…

LMPP:
“Konsisten dengan banyak hasil studi lainnnya…

RS:
“… consistent with the others studies…  

LMPP:
“Menyatakan bahwa mutu air laut di dan sekitar Teluk Buyat…

RS:
“… state that the marine water quality in and around Buyat Bay…

LMPP:
“Memenuhi seluruh standar mutu air yang dapat diterima…

RS:
“… comply with all applicable water quality standards.

LMPP:
“Laporan berisi memaparkan argumen-argumen yang mengisyaratkan…

RS:
“The revised report consists arguments to suggest …

KB:
“Bahwa penempatan tailing di dasar laut...

RS:
“… that submarine tailing placement…

KB:
“Dan kegiatan operasi tambang lainnya…

RS:
“… and other mine operations…

LMPP:
“Telah menimbulkan dampak-dampak negatif tertentu…

RS:
“… caused certain adverse impact.
LMPP:
“Tim pengkaji atau review PT NMR memiliki kesan.

RS:
“The PT NMR review team suspected that…

LMPP:
“Bahwa laporan revisi dibuat guna mendukung kesimpulan-kesimpulan…

RS:
“… that the revised report was drafted to support reprehensive conclusion…
LMPP:
“Yang telah dipersepsikan sebelumnya…

RS:
“… which were kept [unclear] before that
LMPP:
“Mengingat banyaknya asumsi-asumsi tak berdasar…

RS:
“Given that the numbers of unsupported assumptions…

LMPP:
“Dan kesalahan-kesalahan yang terdapat di dalam laporan revisi …

RS:
“… and errors contained in the revised report…

LMPP:
“Secara konsisten cenderung mendukung adanya bukti dampak negatif…

RS:
“… are consistently giving support in finding of adverse impact…

LMPP:
”Bertentangan dengan kesimpulan-kesimpulan laporan revisi…

RS:
“… contrary to the revised report’s conclusion.
LMPP:
“Tidak terdapat alasan ilmah yang kuat.

RS:
“There is no scientific basis for…
LMPP:
“Untuk menyimpulkan bahwa…

RS:
“… for concluding that…

LMPP:
“Kegiatan operasi tambang memiliki dampak lingkungan…

RS:
“… the mining operation have had any environmental impact…

LMPP:
“Melebihi apa yang diperkirakan dalam analisis dampak lingkungan…

RS:
“… beyond those that were predicted in the preliminary environmental impact assessment…
LMPP:
“Yang dikaji melalui proses AMDAL…

RS:
“… which complied with the AMDAL process…

LMPP:
“Yang dibuat sebelum penambangan…

RS:
“… was prepared prior to the beginning of mining operation…
LMPP:
“Dan telah disetujui oleh Pemerintah Indonesia…

RS:
“… and was approved by the Indonesian Government…
LMPP:
Itu satu kutip satu alinea.

RS:
That is 1 paragraph that I quoted.
LMPP:
Dan kemudian ada penjelasan untuk argumentasi itu.

RS:
And then there are explanations in support of that argument.
LMPP:
Nah, yang ingin saya tanya komentarnya mengenai yang terakhir bahwa…

RS:
What I wants to… ah, what I want you to comment is what…

LMPP:
Bahwa kegiatan operasi tambang memiliki dampak lingkungan.

RS:
… that mine operation has an environmental impact…

LMPP:
Apa yang telah diperkirakan dalam analisis dampak lingkungan.

RS:
… which was already predicted in the AMDAL…

LMPP:
Yang dikaji melalui proses AMDAL.

RS:
… which was prepared in the process of preparing the AMDAL…

LMPP:
Yang dibuat sebelum penambangan.

RS:
… which was prior to the beginning of the mining operation…
LMPP:
Dan disetujui oleh Pemerintah Indonesia.

RS:
… and was approved by the Government of Indonesia.
LMPP:
Jadi dengan kata lain tidak melanggar AMDAL yang telah dibuat sebelumnya.

RS:
In other words, it is not in breach of the AMDAL which has been made before ahead.
LMPP:
Nah, apakah bisa memberikan komentar mengenai kajian ini, karena ini akan menjadi dokumen persidangan ini?

RS:
Can you make a commentary on this matter because this document will be presented as documentary evidence to this court?

KB:
That contains quite of number of questions.
RS:
Tadi terlihat demikian banyak, atau mengandung demikian banyak pertanyaan.

KB:
I will put my reply within the context…

RS:
Saya akan menjawab dalam konteks.

KB:
… of human health.
RS:
Yang berkaitan dengan kesehatan manusia.

KB:
I am certainly not competent…
RS:
Saya tidak kompeten.

KB:
… to discuss AMDAL issues of sediment or thermocline.
RS:
Untuk mendiskusikan hal-hal berkaitan dengan AMDAL yang menyangkut termoklin atau sedimen. 

KB:
On the first issues.
RS:
Untuk isu yang pertama.

KB:
I would have to accept and support…
RS:
Saya harus mendukung dan menerima.

KB:
… the discussions…

RS:
Diskusi oleh…

KB:
… that have just been presented in that paragraph.
RS:
Diskusi dari apa yang dinyatakan dalam alinea atau paragraf ini.

KB:
At the very best the health assessments…
RS:
Yang paling baik dapat dilihat di sini, kajian kesehatan.

KB:
… are incompetent.
RS:
Kajian kesehatan ini tidak kompeten.

KB:
I am reluctant to say...
RS:
Saya segan untuk mengatakan bahwa...

KB:
… that it was malicious.

RS:
Bahwa hal ini merupakan suatu hal yang jahat.

KB:
But, it is difficult to come to any of the other conclusions.
RS:
Tapi sulit bagi saya untuk mencapai kesimpulan yang lain.

LMPP:
Terima kasih Saudara Saksi.

RS:
Thank you, Expert Witness.
LMPP:
Nah, terakhir dari saya, dokumen yang ketiga.

RS:
Nah the last thing, the third document.
LMPP:
Ini laporan konferensi seminar internasional.

RS:
The report of the international seminar…
LMPP:
Tentang Mining Environmental and Sustainable Development.

RS:
… on Mining Environmental and Sustainable Development…
LMPP:
A Lesson from the Gold Mining Controversy.
RS:
… A Lesson from the Gold Mining Controversy…
LMPP:
In Buyat Bay, North Sulawesi, Indonesia.
RS:
… in Buyat Bay, North Sulawesi, Indonesia.
LMPP:
Dari Universitas Sam Ratulangi tahun 2005.

RS:
From The University of Sam Ratulangi 2005.
LMPP:
Kalau Saudara Ahli boleh melihat halaman 3.

RS:
If you can look at page 3.

LMPP:
Di situ Tim Perumus, di bawah judul Tim Perumus.

RS:
You can see under the Formulating Team.
LMPP:
Nomor 4.

RS:
Number 4.

LMPP:
Ada Dr. Keith Bentley.

RS:
There is stated Dr. Keith Bentley.
LMPP:
Centre of Environmental Health, Australia.

RS:
Centre of Environmental Health, Australia.

LMPP:
Ada tanda tangannya di sana.

RS:
There is also a signature there.

LMPP:
Apakah itu Saudara?

RS:
Is that you?

KB:
Yes, of course.

RS:
Ya, tentunya saya.

LMPP:
Kalau begitu, saya mau tanya di halaman 1.

RS:
Then I would like to ask a question regarding page 1.

LMPP:
Berjudul “Dampak dari Kontaminan Terhadap Kesehatan Masyarakat”.

RS:
Regarding “The Impact of Contamination towards the Health of Community”.
LMPP:
Sebagai rumusan hasil dari seminar tadi.

RS:
As a result of the formulation in the seminar…
LMPP:
Ada 2 di sini hasilnya.  Saya boleh baca dan mohon diterjemahkan.

RS:
… there are 2 results here, which I would like to be translated.

LMPP:
Konsentrasi rata-rata dari seluruh logam berat yang diperiksa.

RS:
The average concentration of all heavy metals which [were] investigated, which were reviewed…
LMPP:
(HG dalam darah dan rambut).

RS:
… in this case mercury in blood and hair…

LMPP:
As dalam darah.

RS:
… arsenic in blood…
LMPP:
Rambut dan urin.

RS:
… hair and urine…

LMPP:
Dalam tubuh masyarakat di sekitar Desa Ratatotok.

RS:
… in the bodies of the residents of Ratatotok village…

LMPP:
Buyat Pantai.

RS:
… Buyat Pantai…
LMPP:
Buyat.

RS:
… Buyat…

LMPP:
Dan Belang.

RS:
… and Belang….
LMPP:
Berada di bawah nilai konsentrasi yang ditoleransi.

RS:
… are below the concentration value or limit…
LMPP:
(WHO).

RS:
(WHO).

LMPP:
- IPCS.

RS:
- IPCS.

LMPP:
Yang kedua.

RS:
The second.

LMPP:
Tidak ada hubungan yang bermakna.

RS:
There is no significant correlation… 

LMPP:
Antara konsentrasi logam berat.

RS:
… between the concentration of heavy metals…
LMPP:
(HG dan AS).

RS:
(Mercury and arsenic).

LMPP:
Di dalam tubuh dengan penyakit yang diderita oleh masyarakat.

RS:
… in the residents’ bodies and the disease suffered by the resindents…
LMPP:
Di sekitar Ratatotok dan Buyat.

RS:
… living Ratatotok and Buyat… 

LMPP:
Khususnya Neuropati.

RS:
… particularly Neuropathy…
LMPP:
Antara (benjolan atau tumor).

RS:
(lumps or tumours)…

LMPP:
Tumor jinak. (Lipoma).

RS:
(Lipoma)…

LMPP:
(Kista Ateroma).

RS:
(Ateroma)….

LMPP:
Fibroma.

RS:
(Fibroma).

LMPP:
(Papiloma).

RS:
(Papiloma)

LMPP:
Dan neurofibromatosis.

RS:
… and neurofibromatosis.

[Recording stopped]

RS:
...Skin diseases/dermatitis.

LMPP:
Apakah Saudara Ahli bisa memberikan penjelasan atau komentar mengenai kesimpulan seminar ini?

RS:
Can you give a description or a commentary on the result of the seminar?

KB:
I can certainly confirm it…
RS:
Saya tentunya dapat memberikan konfirmasi.

KB:
… that I would not have signed that document…

RS:
Bahwa saya tidak akan menandatangani dokumen itu.

KB:
… unless I was a 100%...

RS:
Kecuali bila saya secara 100%.

KB:
… in agreement with the other authors.

RS:
Setuju dengan para penulis lainnya.

KB:
Like Professor Haryoto.

RS:
Seperti, sorry maaf, dengan para pembuat makalah ini yang lain seperti Profesor Haryoto.

KB:
Ah maaf, Professor Haryoto of University of Indonesia, Depok.

RS:
Excuse me, Profesor Haryoto dari Universitas Indonesia di Depok.

KB:
These conclusions…

RS:
Kesimpulan-kesimpulan ini.

KB:
… are identical in the trust…
RS:
Adalah identik dalam jiwanya.

KB:
… to the slides that I put up for the court…

RS:
Dengan tampilan-tampilan slide yang telah saya sampaikan sebelumnya.

KB:
… a few minutes ago.

RS:
Beberapa menit yang lalu.

KB:
Thank you.

RS:
Terima kasih.

LMPP:
Terima kasih Ahli, ini pertanyaan terakhir dari saya.

RS:
Thank you, this my final question.

LMPP:
Mungkin saya akan ajukan tadi di awal tapi saya baru ingat sekarang.

RS:
Maybe I should have presented to you in the beginning but I just remember it now.

LMPP:
Tadi Saudara menunjukkan buku yang merah itu tadi.

RS:
You earlier showed a red book.

LMPP:
Dan saya lihat masih ada beberapa buku yang ada di bawah itu.

RS:
And I see other books are at the floor.

LMPP:
Apakah ada hubungannya buku-buku itu dengan Saudara dan buku apakah itu?

RS:
Are these books related to you and what books are they?

KB:
I believe in having a original data.

RS:
Saya percaya terhadap data-data yang asli.

KB:
These books are the original documents…

RS:
Buku-buku ini adalah dokumen yang asli.

KB:
… on arsenic and mercury.

RS:
Mengenai asen dan merkuri.

KB:
… published by the WHO…

RS:
Yang dipublikasikan oleh WHO.

KB:
… between 1975 and  2000.

RS:
Anatara tahun 1975 dan tahun 2000.

KB:
They are available for anyone’s perusal…

RS:
Buku ini tersedia.

KB:
… for anyone to looked at, sorry.

RS:
Buku ini tersedia untuk dibaca oleh siapapun.

LMPP:
Pertanyaan saya tadi yang kedua, apakah ada hubungannya dengan Saudara atau Saudara ikut di dalam menulis buku itu barangkali?

RS:
My second question, in relation to my second question, were you involved in the preparation for the writing of the books.

KB:
I have, I was on the final review board.

RS:
Saya merupakan anggota dari Tim Pemeriksa Akhir.

KB:
I was certainly involved in the preparation of the mercury book…

RS:
Saya sudah jelas terlibat dalam pembuatan buku mengenai merkuri.

KB:
… since I was the regional specialist in chemicals…
RS:
Karena saya merupakan spesialis wilayah berkenaan dengan kimiawi.

KB:
… for the western pacific region.

RS:
Untuk wilayah pasifik barat.

KB:
I attended the final meeting…
RS:
Saya menghadiri rapat terakhir.

KB:
… that endorsed the mercury document 1990.

RS:
Yang mengendorse buku eh dokumen terakhir pada tahun 1990.

KB:
I was also the organiser of...

RS:
Saya juga yang mengurusi atau yang mengorganisir.

KB:
… and attended…
RS:
Dan ikut menghadiri.

KB:
… the revision of the WHO forum…
RS:
Revisi dari forum atau buku WHO.

KB:
… on arsenic.

RS:
Mengenai arsen.

KB:
This document was published in 2001…
RS:
Dokumen ini dipublikasikan pada tahun 2001.

KB:
… but we held the meeting in Brisbane, Australia.

RS:
Tetapi rapatnya diadakan di Brisbane, Australia.

KB:
Sometime before that…
RS:
Sebelum saat itu.

KB:
… I was one of the people at that meeting.

RS:
Saya merupakan salah satu orang yang hadir dalam rapat tersebut.

KB:
Thank you.

RS:
Terima kasih.

LMPP:
Baik Saudara Ahli, Saudara telah menjawab pertanyaan-pertanyaan saya dengan baik.

RS:
Thank you for answering my questions carefully in good or well.

LMPP:
Dari saya cukup.

J III:
Yang lain ada yang mau bertanya.

RS:
Any others who would like to ask questions?

HT:
Baik saya akan coba lanjutkan atas izin Yang Mulia.

RS:
Yes, I would like to ask questions with the approval for…
HT:
Tadi Saksi menyebut IPCS, International Programme on Chemical Safety, bukunya ditunjukkan berwarna merah.

RS:
You earlier mentioned about IPCS and the book, red book was shown, it is in color of red.

HT:
Selanjutnya saya ingin menanyakan.

RS:
I would like to ask a question.

HT:
Oleh karena dalam BAP saksi.

RS:
Because in the dossier of a witness…
HT:
Ada disebut di situ juga.

RS:
… it was also mentioned there…
HT:
IPCS tahun 1990.

RS:
… IPCS of 1990.

HT:
Pertanyaan saya, bisa Saudara Saksi jelaskan apa sih IPCS 1990 itu?

RS:
My question, can you explain to us what is meant by IPCS 1990?

KB:
Since the opening of the IPCS program…
RS:
Sejak dibukanya program IPCS,

KB:
… which incidentally their highest priority…
RS:
Yang secara insidentil prioritas utamanya adalah,

KB:
… and very first document…
RS:
Dan dokumen yang pertama kali disiapkan

KB:
… which is now quite old…
RS:
Yang sekarang ini sudah cukup berumur,

KB:
… but it was mercury…
RS:
Tetapi sesungguhnya adalah mengenai merkuri.

KB:
… IPCS number 1…
RS:
IPCS nomor 1,

KB:
… is mercury.
RS:
Adalah mengenai merkuri.

KB:
Even 30 years ago…
RS:
Bahkan 30 tahun yang lalu,

KB:
… it was considered a very important subject.
RS:
Ini dianggap merupakan topik yang sangat penting.

KB:
These documents are subject to revision…
RS:
Dokumen-dokumen ini akan selalu direvisi.

KB:
… as time goes on.
RS:
Dengan lewatnya waktu,

KB:
Just by the example…
RS:
Sebagai contoh,

KB:
… there are about 2000 new publications…
RS:
Ada 2000 publikasi baru,

KB:
… and reports…
RS:
Dan laporan,

KB:
… on each of arsenic and mercury…
RS:
Mengenai masing-masing arsen maupun merkuri,

KB:
… every single year.

RS:
Setiap tahunnya.

KB:
Only by revising these documents…
RS:
Hanya dengan melakukan revisi atas dokumen-dokumen ini,

KB:
… do toxicologist have a global valid references [unclear]…
RS:
Toksikologis mempunyai refrensi yang valid mengenai hal tersebut apakah?

KB:
The IPCS mercury volume 1…
RS:
IPCS volume 1,

KB:
… was actually replaced by 3 volumes.
RS:
Sesungguhnya digantikan oleh 3 volum,

KB:
One was on environmental effects.

RS:
Yang pertama adalah mengenai dampak lingkungan,

KB:
One which has been researched too in this court before…
RS:
Satunya lagi yang telah diacu dalam sidang ini,

KB:
… is meteor mercury.

RS:
Adalah mengenai meteor merkuri.

KB:
And IPCS number 118…
RS:
Dan IPCS nomor 118,

KB:
… of 1991.

RS:
Tahun 1991

KB:
… is on inorganic mercury.
RS:
Adalah mengenai merkuri inorganik, anorganik.

KB:
The IPCS has also under taken 8 very reason review…
RS:
IPCS juga telah melakukan pemeriksaan kembali baru-baru ini,

KB:
… in 2003.
RS:
Pada tahun 2003

KB:
This review is not yet formally published…
RS:
Pemeriksaan atau peninjauan ulang ini belum dipublikasi secara formal,

KB:
… but it still forms the basis of the slide I have presented to you today.
RS:
Tapi merupakan dasar dari slide yang saya tampilkan pada hari ini kepada Anda.

KB:
I hope that is what you need.

RS:
Saya harap ini merupakan apa yang Anda perlukan.

HT:
Belum terlalu jelas.

RS:
It’s not yet clear.

HT:
Kalau ada IPCS di review, artinya?

RS:
If there is an IPCS that is reviewed?

HT:
IPCS tahun 1990 itu mungkin saja sudah direvisi.

RS:
The IPCS of 1990 may had been revised.

HT:
Pertanyaan saya,

RS:
My question.

HT:
Apakah Saksi bisa menjelaskan kepada sidang yang terhormat ini?

RS:
Can you explain to the court…
HT:
Revisi terakhir dari IPCS tahun 1990 itu?

RS:
… the latest revision of IPCS 1990?

HT:
Dan apakah Saksi membawanya?

RS:
And did you bring of copy of it?

KB:
At the latest revision…
RS:
Revisi terakhir,

KB:
… is not yet published.

RS:
Belum dipublikasikan.

KB:
But I can certainly provide to the court and another revision of 1996…
RS:
Akan tetapi saya tentunya dapat menunjukkan kepada sidang suatu revisi yang dilakukan pada tahun 1996.

KB:
Perhaps Your Honor if I could use slides to help us.

RS:
Mungkin Pak Ketua Hakim, apakah saya boleh menampilkan slide berikutnya?

J III:
Silakan.

RS:
Yes.

KB:
First I would like to make it quite clear…
RS:
Pertama-tama ingin saya tunjukkan dengan jelas,

KB:
… that the fundamental conclusion…
RS:
Bahwa kesimpulan yang mendasar,

KB:
… with specific regard to human health…
RS:
Yang khusus berhubungan dengan kesehatan manusia,

KB:
… has not changed…
RS:
Tidak berubah,

KB:
… since 1975.
RS:
Sejak tahun 1975.

KB:
Those studies…
RS:
Penelitian-penelitian itu

KB:
… were based on the Minamata experiences…
RS:
Didasarkan dari pengalaman di Minamata.

KB:
… and already the terrible circumstances in Iraq where children were poisoned.

RS:
Keadaan-keadaan yang mengkhawatirkan di IRAK di mana anak-anak kecil teracun, terkena racun.

KB:
In truth, for health effect levels…
RS:
Secara nyatanya, untuk konsentrasi tingkatan kesehatan,

KB:
… the world has not had any for the out breaks…
RS:
Dunia tidak pernah mengalami gejala,

KB:
… Minamata-like diseases.

RS:
Penyakit-penyakit seperti penyakit minamata,

KB:
There have however been changes…
RS:
Namun pernah ada perubahan-perubahan,

KB:
… with the developing international lectures…
RS:
Dengan literature internasional yang tengah berkembang,

KB:
… of what are community called references values.

RS:
Mengenai apa yang dikenal sebagai nilai refrerensi.

KB:
For example…
RS:
Sebagai contoh,

KB:
… I believe this court has had 8 focus on the number 8…
RS:
Saya percaya bahwa sidang pengadilan ini pernah mengacu pada nilai 8.

HT:
Betul.

RS:
That is correct.

HT:
Karena saya perlu tanyakan ini

RS:
I need to ask this because…
HT:
Oleh karena ada pendapat ahli lain,

RS:
… there are another opinion from another expert…
HT:
Yang menyatakan,

RS:
… that’s stated…
HT:
Nilai terpapar merkuri dalam darah,

RS:
… the mercury exposure level in blood…

HT:
Sebagai angka 8 mg/liter

RS:
… as the value of 8 mg/litre.

HT:
Karena itu,

RS:
Therefore, …

HT:
Ahli tersebut menyimpulkan,

RS:
… this expert’s stated or concluded…

HT:
Bila ditemukan kadar merkuri,

RS:
… if a concentration of mercury is found…
HT:
Di dalam darah,

RS:
… in blood…
HT:
Lebih dari 8 mg/liter,

RS:
… beyond or in excess of 8 mg/liter…
HT:
Dikatakan sebagai,

RS:
… it is stated to be…
HT:
Telah terkontaminasi,

RS:
… contaminated,

HT:
Bisa Saudara Saksi Ahli jelaskan?

RS:
Can you please explain to us?

KB:
I’m sorry…
RS:
Saya mohon maaf,

KB:
… that is silly nonsense.
RS:
Ini merupakan hal yang nonsen hal yang lucu.

KB:
The first point would have to be… 

RS:
Untuk yang pertama harus,

KB:
… the value of 8 is an average value.

RS:
Bahwa nilai 8 itu merupakan nilai rata-rata.

KB:
That means that if I took all the people in this room…
RS:
Ini berarti kalau saya mengambil dari seluruh orang yang hadir dalam sidang hari ini,

KB:
… and I took all of your blood…
RS:
Dan saya mengambil contoh darah dari semua Anda ini,

KB:
… and I analyzed it for mercury…
RS:
Dan saya analisa untuk adanya merkuri.

KB:
… if we have enough people…
RS:
Jika kita punya jumlah manusia yang cukup,

KB:
… and I likely would come out with a number…
RS:
Maka saya mungkin akan mendapat hasil dengan nilai

KB:
… not unlike but not necessarily 8.

RS:
Tidak (ini double negatif).  Yang mungkin tidak jauh dari 8 tapi belum tentu juga 8.

KB:
The reality is that 8 is an average and as this slides says…
RS:
Nyatanya 8 ini merupakan nilai rata-rata dan tampilan in menunjukkan,

KB:
… it is from studies in temperate climates.

RS:
Ini merupakan penelitian yang dilakukan di daerah-daerah yang iklimnya sedang.

KB:
It’s studies conducted on people who generally eat metal [?] on their fish.

RS:
Ini merupakan penelitian terhadap masyarakat atau orang yang sedikit mengkonsumsikan ikan.

KB:
And there are no demonstrated relationships…
RS:
Dan sekarang ditunjukkan adanya banyaknya hubungan,

KB:
… that gives average values quite different to this number…
RS:
Yang menunjukkan nilai rata-rata yang berbeda dengan nilai ini.

KB:
… particularly in communities that consume…
RS:
Khususnya dalam masyarakat yang banyak mengkonsumsi.

KB:
… moderate to high levels of fish.
RS:
Ikan dalam tingkat yang moderat hingga tingkat yang tinggi.

HT:
Sebentar Saksi,

RS:
Wait a minute Witness,

HT:
Bisakah Saksi menunjukkan angka rata-rata?

RS:
Can you show the average value…
HT:
Terhadap penduduk yang rata-rata memakan ikan setiap hari.

RS:
… of community of population that consume fish on a daily basis?
HT:
Apakah juga angka 8 atau di atas 8?

RS:
Is the value 8 or is it about 8?

KB:
I can most certainly show that if [unclear]…
RS:
Saya dapat tentunya memperlihatkan hal itu,

KB:
First I will just move to ranges…
RS:
Pertama saya akan menunjukkan cara 

KB:
… of average values…
RS:
Jarak mengenai nilai rata-rata,

KB:
… from more recent work…
RS:
Dari penelitian yang lebih mutakhir,

KB:
… that has included at least some moderate fish consumers…
RS:
Penelitian yang lebih terkini atas masyarakat yang menkonsumsi ikan secara moderat.

KB:
… these result, and you can [tidak jelas] see the regional documents…
RS:
Hasil-hasil ini dapat dilihat dan Anda dapat melihat dokumen aslinya,

KB:
… are WHO documents from 1996.
RS:
Adalah dokumen WHO dari tahun 1996

KB:
And if I could have the next slide please.
RS:
Mohon tampilan slide berikutnya.

KB:
There is a lot of data here…
RS:
Ada banyak data di sini

KB:
… but certainly…
RS:
Tetapi sesudah itu

KB:
… if we look at mercury…
RS:
Apabila kita melihat merkuri,

KB:
… that is the second yellow line below…
RS:
Yaitu garis kuning yang kedua di bawah,

KB:
… the levels in blood…
RS:
Tingkat konsentrasi pada darah,

KB:
… for average reference…
RS:
Sebagai nilai average acuan, nilai rata-rata acuan,

KB:
… had now moved to between 2 and 20,
RS:
Sekarang telah bergerak menjadi antara 2 hingga 20.

KB:
The number 8 has no special significance.
RS:
Angka 8 sekarang tidak lagi menunjukkan suatu hal yang khusus,

KB:
And none of these numbers…
RS:
Dan tidak ada angka-angka ini,

KB:
… have anything at all to do…
RS:
Mempunyai kaitan apapun dengan,

KB:
… with the impacts on human health.
RS:
Dampak terhadap kesehatan manusia.

KB:
The numbers for human health…
RS:
Angka untuk kesehatan manusia,

KB:
… are well defined…
RS:
Terdefinisikan dengan baik,

KB:
… widely published…
RS:
Dipublikasikan dengan luas,

KB:
… and they are much, much higher than these numbers.
RS:
Dan mempunyai nilai yang jauh lebih tinggi dari nilai-nilai ini.

KB:
The level for blood will be 200…
RS:
Tingkat konsentrasi untuk darah adalah 200,

KB:
… for the lowest clinical symptoms.

RS:
Untuk simptom klinis yang paling rendah,

KB:
The level for hair here…
RS:
Tingkat konsentrasi untuk rambut di sini,

KB:
… and I’m sorry about the units…
RS:
Dan maaf untuk ukuran-ukuran unit di sini,

KB:
… but I want to you to have the original…
RS:
Tetapi saya ingin Anda mendapatkan yang sesungguhnya,

KB:
… are about 20.000, but not 2000.
RS:
Adalah kira-kira 20.000 dan bukan 2000.

HT:
Sebentar dulu, Saksi.

RS:
Wait a minute, Mister Expert.
HT:
Ahli tersebut menolak untuk membandingkan data yang ada di negara lain,

RS:
The said experts do not want to compare with data in other countries…
HT:
Dengan kandungan merkuri yang ada pada warga Buyat,

RS:
… and the mercury content in the population of Buyat…
HT:
Dengan argumentasi,

RS:
… with the argument that…

HT:
Bahwa masing-masing bangsa,

RS:
… each nationality or each nation…,
HT:
Penduduk mempunyai daya tahan yang berbeda.

RS:
… have different health resistance.
HT:
Bagaimana menurut pendapat Ahli tentang ini?

RS:
What is your opinion about this?

KB:
That is the most extraordinary statement I have heard in years.
RS:
Ini merupakan suatu hal yang sangat luar biasa yang saya dengar bertahun-tahun.

KB:
To have such an outcome…
RS:
Untuk mendapatkan hasil seperti itu,

KB:
… between people of different countries…
RS:
Antara penduduk dari negara-negara yang berbeda,

KB:
… would require that we have…
RS:
Akan membutuhkan bahwa kita melakukan,

KB:
… entirely different genetic makeup.
RS:
Menunjukkan bahwa kita mempunyai genetika yang berbeda.

KB:
There is no report ever…
RS:
Tidak pernah ada laporan,

KB:
… to suggest that we are so different.
RS:
Yang menunjukkan bahwa kita itu sangat berbeda.

HT:
Saya minta kembali tolong…

RS:
I would like you to again please…

HT:
Tampilan nomor 1,

RS:
[unclear] to the slide of the first slide,

HT:
Tentang, bukan itu.

RS:
Not that one.

HT:
Tentang kadar merkuri dalam darah,

RS:
The concentration of mercury in blood,

HT:
Hasil penelitian yang ada selama ini di Indonesia.

RS:
Studies that has been [unclear] so far in Indonesia.

HT:
Polri, WHO slide pertama dari saksi tadi.

RS:
Which WHO, the early slide WALHI also,

HT:
Betul.

RS:
Yes that’s it.

HT:
Kembali kepada statement yang pernah dibuat oleh seorang saksi Saudara Ahli lain,

RS:
Referring to the statement which are stated by another expert…
HT:
Yang menyatakan angka referensi 8 dengan menunjukkan IPCS

RS:
… reference of 8 which is indicated by IPCS…
HT:
Tahun 1990.

RS:
… of 1990.

HT:
Saksi sekarang ini di dalam slidenya menunjukkan angka 50 sebagai batas,

RS:
You now indicate 8 number of 50 as a limit mark.
HT:
Bisakah Saudar Saksi, Saudara Ahli,

RS:
Can you expert…
HT:
Menjelaskan dasar penunjukkan angka 50 mg/liter kepada sidang yang terhormat ini?

RS:
… explain to this court the basis for the figure of 50 mg/liter?
KB:
Fine. If I could just move I will return to another slide, 6.
RS:
Saya akan kalau bisa pindah ke slide berikutnya nomor 6.

KB:
Let us first get away from this silly number 8.
RS:
Mari kita pertama-tama keluar dari angka 8 ini.

KB:
8 is just for non-fish eating communities.
RS:
8 ini angka ini hanya untuk masyarakat yang bukan pemakan atau pengkonsumsi ikan,

KB:
That was studied before 1988.
RS:
Yang diteliti sebelum tahun 1988.

KB:
As I just indicated…

RS:
Seperti baru saja saya tunjukkan,

KB:
… by 1996…
RS:
Hingga tahun 1996,

KB:
… that range had changed…
RS:
Jarak angka ini telah berubah,

KB:
… to cover ranges from 2 to 20.

RS:
Untuk mencakup jarak angka antara 2 hingga 20.

KB:
This slide shows the reason why.

RS:
Slide ini menunjukkan kenapa.

KB:
As the fish consumption rises, from low…
RS:
Dengan meningkatnya konsumsi ikan dari rendah,

KB:
… to medium…
RS:
Ke medium,

KB:
… to high…
RS:
Ke tinggi,

KB:
… so does the average of all of the studies.
RS:
Demikian juga menunjukkan pengaruhnya kepada nilai rata-rata yang ditunjukkan oleh semua penelitian tersebut,

KB:
You’ll notice that all of these studies…
RS:
Anda dapat memperhatikan bahwa hampir semua penelitian ini 

KB:
… are very recent.
RS:
Adalah penelitian yang terkini.

KB:
And even the Brune study…
RS:
Bahkan studi oleh Brune,

KB:
… came out after the publication of the WHO documents.
RS:
Hasilnya keluar setelah publikasi dokumen WHO.

KB:
Unquestionably, the more fish you eat…

RS:
Sudah tidak perlu ditanyakan lagi bahwa makin banyak,

KB:
… on average, the more mercury you expect in blood.
RS:
Makin banyak orang mengkonsumsi ikan, makin besar nilai konsentrasi mercury.

HT:
Siapa itu Brune, itu?

RS:
Who is Brune?

KB:
This gentleman here…
RS:
Orang ini.

KB:
… conducted studies…
RS:
Melakukan penelitian,

KB:
… at all different levels of fish consumption,

RS:
Di berbagai macam konsumsi ikan.

KB:
You will see from the color, here he is.
RS:
Dari warna ini, Anda melihat di sini dia ada di sini, di sini,

KB:
So I do not need to return…
RS:
Jadi saya tidak perlu kembali,

KB:
… to this particular slide again.
RS:
Ke slide yang ini,

KB:
Can I also point out…
RS:
Apakah saya boleh menganjurkan?

KB:
… that’s both the police stated average…
RS:
Data rata-rata dari polisi

KB:
… and the DepKes health audits…
RS:
Dan audit kesehatan oleh DepKes,

KB:
… just put the people of Buyat Bay…
RS:
Bahwa masyarakat di Teluk Buyat,

KB:
… as moderate fish eater. They are here.
RS:
Sebagai penduduk yang mengkonsumsikan ikan secara moderat.  Mereka di sini.

KB:
Now to finish my response to your questions…
RS:
Untuk menyelesaikan respon saya atas pertanyaan Anda,

KB:
… if I can go to 9…
RS:
Tolong ke nomor 9,

KB:
… these levels here…
RS:
Konsentrasi di sini,

KB:
… basically have not changed…
RS:
Secara mendasar tidak berubah.

KB:
… since 1971.

RS:
Sejak tahun 1971.

KB:
When there was a major Swedish…

[recording stopped]

RS:
…Angka-angka ini, this number have?

KB:
… have been defined…
RS:
Angka-angka ini berasal dari..

KB:
… this at the fifty…

RS:
Angka 50 ini?

KB:
… is from two very very carefully conducted…

RS:
Berasal dari penelitian yang sangat berhati-hati...

KB:
… WHO sponsored…

RS:
Penelitian yang disponsori oleh WHO.

KB:
… Longitudinal studies…

RS:
Longi…

KB:
… over many years…
RS:
Study longitude, yang dilakukan selama bertahun-tahun.

KB:
… in high fish consuming population…
RS:
Dalam penduduk yang mengkonsumsikan ikan-ikan dalam tingkatan yang tinggi.

KB:
and the Seychelles and Faroe islands…

RS:
di Seychelles and Faroe, kepulauan Seychells dan kepulauan Faroe,

KB:
They looked at the lowest possible…
RS:
Mereka melihat dari angka yang terendah mungkin...

KB:
… effects on newborn children.
RS:
Dampak terhadap bayi yang baru lahir.

KB:
They looked at several behavior changes…
RS:
Mereka meneliti perubahan perilaku yang sangat sensitif, yang sangat kecil.

KB:
… and below that number of 50…

RS:
Dan di bawah angka 50 itu.

KB:
… there was no effect on any child.

RS:
Tidak ada dampak terhadap anak.

KB:
In the very very large study groups…
RS:
Dalam kelompok studi yang besar.

KB:
… these children were observed…
RS:
Anak-anak ini diamati

KB:
… from 0 to 10 years of age.

RS:
Dari umur 0 hingga 10 tahun.

KB:
They are unquestionably…

RS:
Mereka sudah tidak perlu ditanyakan lagi

KB:
… the most sensitive population.

RS:
Merupakan penduduk yang sangat sensitive.

KB:
The summary is…

RS:
Kesimpulannya adalah.

KB:
… WHO does not believe…
RS:
WHO tidak percaya bahwa…

KB:
… that there are any…

RS:
Ada…

KB:
… health effects whatsoever…

RS:
Tidak percaya ada dampak kesehatan apapun…

KB:
… at levels below 50…
RS:
Pada konsentrasi darah

KB:
… ppb.

RS:
50 ppb.

KB:
Thank you.

HT:
Baik satu lagi pertanyaan dari saya.

RS:
Good, thank you, one more question from me.

HT:
Ahli tersebut memang mengakui bahwasanya...

RS:
The expert recognized acknowledge that the…

HT:
pada keadaan kandungan total merkuri...

RS:
… at the concentration of mercury level of…

HT:
Dalam darah...

RS:
… in blood…
HT:
Antara...

RS:
… from…
HT:
8 sampai 1390…

RS:
… a range… 

HT:
13 atau 14?

RS:
… a range from 8 to 13 or 14…

HT:
Kondisi pasien?

RS:
… the condition of a patient…
HT:
Belum menunjukkan…

RS:
… does not yet indicate…
HT:
Gejala gangguan kesehatan,

RS:
… a health problem.
HT:
Akan tetapi,

RS:
However…
HT:
Menurut Ahli tersebut,

RS:
… according to that expert…
HT:
Logam merkuri bersifat akumulasi dalam tubuh,

RS:
… mercury has a character, characteristic of accumulation…HT:
Karena itu harus dihindari,

RS:
… therefore it must be avoided…
HT:
Karena dapat,

RS:
… because it could…
HT:
Menimbulkan gangguan gejala sistem saraf...

RS:
… it could cause…
HT:
Seperti keadaan Minamata.

RS:
… it could cause a disturbance in the neural system such as _______ that occurred in Minamata.

HT:
Bisa Saksi menjelaskan kepada kami, sidang yang terhormat ini,

RS:
Can you, can you explain at this court…
HT:
Untuk apa pengertian berakumulasinya merkuri di dalam tubuh?

RS:
… what is the meaning of accumulation of a mercury in the human body?

KB:
Again, I am sorry to keep doing this wrong but again could I have your permission to use the slide?

RS:
Maaf lagi, lagi, Yang Mulia, apakah saya diijinkan untuk menggunakan slide lagi?

J III:
Silakan.

RS:
Yes, please proceed.

KB:
Let for a moment as used simple logic.

RS:
Mari kita, untuk waktu yang singkat ini menggunakan logika yang sederhana,

KB:
If mercury does nothing but bio-accumulate…
RS:
Kalau merkuri tidak mempunyai dampak apapun kecuali mengakumulasi,

KB:
… then how could you possibly measure it in your hair…
RS:
Bagaimana anda dapat mengukurnya di dalam rambut anda?

KB:
… or in your urine?
RS:
Atau bahkan dalam air seni anda?

KB:
This is mercury that has left the body.
RS:
Ini menunjukan merkuri yang telah keluar dari badan manusia,

KB:
The truth is…
RS:
Sesungguhnya,

KB:
… that the mercury that you take today…
RS:
Mercury yang ada konsumsi hari ini,

KB:
… into your system…
RS:
Ke dalam sistem badan anda,

KB:
… will be gone…

RS:
Akan hilang,

KB:
… within 12 months.
RS:
Dalam waktu 12 bulan,

KB:
The arsenic you take into your system today…

RS:
Mutasi arsenik dalam badan anda hari ini,

KB:
… from the prawns we ate last night…
RS:
Dari udang yang kita makan tadi malam,

KB:
… will be cleared from your system…

RS:
Akan dibersihkan dari sistem badan Anda,

KB:
… for the organic, within a couple of days.

RS:
Untuk arsenik yang organik akan dibersihkan dalam beberapa hari,

KB:
And for the inorganic within 40 days.

RS:
Untuk yang unorganik dalam waktu 40 hari,

KB:
If I give the opposite example…
RS:
Apabila saya memberikan contoh yang berlawanan,

KB:
… then for those of us who smoke…
RS:
Maka bagi kita yang merokok,

KB:
… then cadmium…
RS:
Maka cadmium,

KB:
… will stay in our bodies all our life.
RS:
Akan tinggal di badan kita sepanjang hidup kita,

KB:
But this is not true for mercury or arsenic.
RS:
Tetapi hal ini tidak demikian untuk merkuri maupun arsen,

HT:
Saya interrupt sebentar Saksi,

RS:
I would like to interrupt, Witness,

HT:
Saya, contoh yang paling gampang saja.

RS:
I just want to give a simple example.
HT:
Dalam satu keluarga,

RS:
In one family…
HT:
Dengan model makan yang sama,

RS:
… with a consumption model which is the same…
HT:
Anak umur 5 tahun,

RS:
… a child of 5 years old…
HT:
Anak umur 10 tahun,

RS:
… a child of 10 years old…
HT:
Anak umur 15 tahun,

RS:
… a child of 15 years old…
HT:
Ayah umur 40 tahun,

RS:
… a father of 40 years old…
HT:
Ibu umur 38 tahun,

RS:
… and a mother of 38 years old…
HT:
Secara logika,

RS:
… logically…
HT:
Kalau seandainya merkuri tersebut tersimpan di dalam tubuh,

RS:
… that mercury is accumulated in the body…
HT:
Logikanya makin tua umur seseorang,

RS:
… logically then as one ages…
HT:
Maaf kaki Saksi.

RS:
Your legs, please.
HT:
Logikanya saya ulangi,

RS:
Logically…
HT:
Makin tua umur seseorang,

RS:
… the older one gets…
HT:
Makin tinggi kadar merkuri di dalam darah orang tersebut,

RS:
… the higher the mercury levels in that person.

HT:
Apakah itu betul?

RS:
Is this correct?
KB:
I am sorry to say, that is, that is foolish.

RS:
Saya, maaf saya harus mengatakan bahwa hal ini tidak benar.

KB:
Once, once…

HT:
Bagaimana yang benarnya?

RS:
What is the correct one?
KB:
Once a child is eating the same kind of food as its parents…
RS:
Sekali anak mengkonsumsikan makanan sama dengan orang tuanya,

KB:
… then allowing for small differences in their consumption for their weight…
RS:
Maka dengan memperhatikan perbedaan berat badannya,

KB:
… i.e. the children need more…
RS:
Yaitu bahwa anak-anak perlu makanan yang lebih banyak dari orang tuanya,

KB:
… that they eat to grow…
RS:
Karena mereka perlu untuk tumbuh,

KB:
But once a child is about 3 years of age…
RS:
Tetapi sewaktu seorang anak berumur 3 tahun,

KB:
… the levels of mercury and arsenic…
RS:
Maka konsentrasi dari merkuri dan arsen,

KB:
… in that child…
RS:
Dalam anak itu,

KB:
… will be the same as in 5 years old or 10 years old…
RS:
Akan sama dengan saudara kandungnya yang berumur 5 tahun, 10 tahun,

KB:
… or its mother and father.
RS:
Bahkan juga sama dengan orang tuanya, Bapak dan Ibunya.

KB:
There is no bio accumulation…

RS:
Tidak ada akumulasi bio,

KB:
… in the way of which you have described to me,
RS:
Seperti apa yang telah anda paparkan kepada saya baru-baru ini, barusan.

HT:
Baik.

RS:
Excellent.
HT:
Pertanyaan terakhir dari saya.

RS:
My final question.

HT:
Secara normal manusia hidup,

RS:
Normally, a human being…
HT:
Apakah merkuri dan arsen itu ada di dalam tubuh manusia yang normal?

RS:
… does mercury and arsen appear in the hu, a human, a normal human body?

HT:
Atau,

RS:
… or,
HT:
Apakah merkuri atau arsen itu harus dihapus se, dihapus sehingga tidak ada di dalam tubuh manusia normal?

RS:
… whether arsenic or mercury has to be cleaned up, or deleted or taken out of a human body?

KB:
That is quite simple.

RS:
Ini sesungguhnya sederhana saja.

KB:
Every human from the moment a birth…
RS:
Setiap manusia dari sejak lahir,

KB:
… has some arsenic and mercury in their body.
RS:
Mempunyai kandungan arsen atau merkuri dalam badannya,

KB:
One of the classic ways of measuring mercury…
RS:
Cara pengukuran yang paling umum dan paling klasik adalah,

KB:
… is in the placenta cord…
RS:
Dalam tali plasenta,

KB:
… between mother and baby.

RS:
Antara ibu dengan bayinya,

KB:
There is no lockage of mercury transfers…
RS:
Tidak ada keterkaitan atau tidak ada pengunci antara, tidak ada pengunci terhadap pertransferan,

KB:
… between mother and new born child.
RS:
Antara Ibu dengan anak yang baru dilahirkannya,

KB:
By the time a child is 3 years of age…

RS:
Ketika seorang anak berumur 3 tahun,

KB:
… as I said before...
RS:
Seperti telah saya sampaikan sebelumnya,

KB:
… they are in equilibrium.
RS:
Anak itu dalam jumlah yang sama dengan,

KB:
And only long term changes in diet…
RS:
Dan hanya perubahan jangka panjang dalam pola konsumsi,

KB:
… will make a difference…
RS:
Akan membuat angka-angka yang berbeda,

KB:
… for mercury,
RS:
Untuk merkuri,

KB:
That change will be changes in the amount of fish.

RS:
Perubahan itu diakibatkan oleh konsumsi ikan.

KB:
For arsenic…
RS:
Untuk arsen,

KB:
… it will largely depend on the drinking water…
RS:
Hal itu, hal itu sebanyak mungkin akan dipengaruhi oleh air minum,

KB:
… and whether the diet consist largely of rice.
RS:
Dan apakah pola konsumsinya itu lebih sebagian besar didasarkan pada konsumsi beras atau nasi,

KB:
In country where rice is the a dominant staple food…
RS:
Di negara di mana nasi merupakan makanan utama,

KB:
… I would expect at least half…
RS:
Saya perkirakan bahwa setengahnya,

KB:
… of their unorganic all arsenic…,
RS:
Dari seluruh arsen yang anorganik,

KB:
… to come from their daily rice.
RS:
Akan berasal dari nasi yang dikonsumsinya sehari-hari,

KB:
Thank you.
RS:
Terima kasih.

HT:
Terima kasih.

RS:
Thank you.
HT:
Rekan saya mau melanjutkan.

RS:
Perhaps my colleague will ask question.

J III:
Sudah cukup.

PS:
Masih ada sedikit tidak terlalu banyak Yang Mulia.

RS:
I have some questions.

PS:
Tidak sampai matahari terbenam.

RS:
Not, not until the sun. It won’t last until the sun sets.

PS:
Atas izin Majelis yang saya hormati kami lanjutkan pertanyaan,

RS:
Honorable court, I would like to continue with my questions.
PS:
Saudara Ahli, tadi sudah menyinggung tentang hasil penelitian Mineshi Sakamoto Ph.D.

RS:
Expert Witness, you touch the point the studies by Dr. Sakamoto.
PS:
Bagaimana hubungan sehingga Saudara mempunyai atau mendapat akses dengan yang bersangkutan,

RS:
What is your relationship with him that you have access to his information?
KB:
I have had a long working professional relationship with…
RS:
Saya mempunyai hubungan pekerjaan dan profesional dengan dia,

PS:
Apakah di dalam pengetahuan Saudara dan yang Saudara sebutkan tadi berdiskusi dengan Sakamoto?

RS:
In your knowledge and from your discussion with Dr. Sakamoto…
PS:
Juga diberitahukan dalam tujuan apa Sakamoto melakukan penelitian?

RS:
… in what for what purpose that Dr. Sakamoto carried out his study…
PS:
Di Buyat.

RS:
… at Buyat?
KB:
Dr. Sakamoto was asked to come to Indonesia…
RS:
Dr. Sakamoto diminta untuk ke Indonesia,

KB:
… by the World Health of Organisation…
RS:
Oleh Badan Kesehatan Dunia WHO,

KB:
… Jakarta.
RS:
Jakarta.

KB:
… on behalf of the Ministry of Health of Indonesia…
RS:
atas nama Departemen Kesehatan Republik Indonesia,

KB:
… specifically to try to resolve…,
RS:
Khususnya untuk mencoba menyelesaikan,

KB:
… all of the controversy for health,
RS:
Perselisihan mengenai kesehatan,

KB:
… at Buyat.
RS:
Di Buyat.

KB:
WHO responded by bringing Dr. Sakamoto…

RS:
WHO menanggapi dengan mendatangkan Dr. Sakamoto.

KB:
… to Buyat Bay.

RS:
Ke Teluk Buyat.

KB:
I…
PS:
Ya silahkan lanjut, please.

RS:
Yes please proceed.
KB:
I have been to his laboratories in the past.

RS:
Saya di waktu yang lalu pernah mendatangi laboratoriumnya,

KB:
I have worked and had him analysed samples for me.
RS:
Saya pernah bekerja dengan nya dan pernah meminta untuk menganalisa contoh-contoh atau sampel untuk saya,

KB:
His analyses have been cross-checked with other laboratories.
RS:
Dan hasil analisanya dari Dr. Sakamoto per, juga dicek ulang oleh laboratorium lainnya,

KB:
The results of mercury analyses by Minamata…
RS:
Dan hasil analisa oleh Minamata.

KB:
… are the highest quality,
RS:
Adalah hasil analisa dengan kualitas yang tertinggi,

KB:
Thank you.
RS:
Terima kasih.

PS:
Di dalam laporan Sakamoto yang sudah diperlihatkan Rekan saya dan Saudara mendukungnya…

RS:
In the report that has, in the report by Dr. Sakamoto which has been shown to you and you have supported it…
PS:
Disebutkan bahwa…

RS:
… and it stated that…
PS:
Pekerjaan itu dilakukan untuk Organisasi Kesehatan Dunia (WHO)...

RS:
… the work was done for WHO.
PS:
Pertanyaan saya,

RS:
My question…
PS:
Apakah kesimpulan dan hasil studi ini juga menjadi hasil studi WHO,

RS:
Whether the conclusion of the study also became the conclusion of the study by the WHO?
KB:
Of course.
RS:
Sudah tentu.

KB:
Dr. Sakamoto is WHO’s consultant.
RS:
Sudah tentu, Dr. Sakamoto adalah konsultan dari WHO.

PS:
Bagaimana yang Saudara Saksi tahu, Ahli tahu karena Sakamoto juga datang berdasarkan permintaan Menteri Kesehatan?

RS:
How would you know because [he] came here at the request of the Minister of Health?
PS:
Apakah dengan demikian hasil dari penelitian Dr. Sakamoto juga merupakan hasil penelitian pihak yang memintanya yaitu Departemen Kesehatan?

RS:
Looking at this, does this mean the result of the study is also the result of the study by the Department of Health?
KB:
Yes, it certainly does.
RS:
Ya, ini memang demikian.

KB:
These are collaborative…
RS:
Ini merupakan kerja sama,

KB:
… between WHO…
RS:
Antara WHO,

KB:
… and the Ministry of Health…
RS:
Dengan Departemen Kesehatan,

KB:
… and the Minamata Institute.
RS:
Dan Minamata Institut,

KB:
I do not wish to confuse with a new concept…
RS:
Saya tidak ingin membuat bingung dengan suatu konsep baru,

KB:
… but the Minamata Institute…
RS:
Tetapi Minamata Institut,

KB:
… has for many many years…
RS:
Sudah bertahun-tahun,

KB:
… been formally recognised…
RS:
Secara formal diakui,

KB:
… as a WHO collaborating center…
RS:
Sebagai pusat kerjasama WHO,

KB:
… for mercury and minamata disease.
RS:
Untuk merkuri dan penyakit minamata.

PS:
Baik.

RS:
Cool.
PS:
Pertanyaan saya ke topik lain.

RS:
Another topic which I would like to ask a question,
PS:
Apakah Saudara Ahli mengenal Prof. Dr. Haryoto?

RS:
Do you, Expert Witness, know Prof. Dr. Haryoto…
PS:
Kusno Putranto,

RS:
… Kusno Putranto…
PS:
Dari Universitas Indonesia,

RS:
… from the University of Indonesia?
KB:
I consi, I know him well, I consider him a close colleague.
RS:
Saya dapat mengatakan bahwa,

PS:
Apakah...

RS:
Saya mengenal dia dengan baik dan dia merupakan rekan dekat saya,

PS:
Apakah Saudara Saksi atau Ahli tahu bahwa Dr. Haryoto,

RS:
Do you, Expert Witness, know that Dr. Haryoto…
PS:
Pernah melakukan audit kesehatan masyarakat di Teluk Buyat dan Ratatotok?

RS:
… has conducted an audit, a health audit on the population of Buyat and Ratatotok?
KB:
Yes, I was at the meeting where he presented the study outcome in Manado.
RS:
Ya, saya hadir dalam pertemuan yang me, dimana dia mempresentasikan hasil dari studi tersebut.

PS:
Pada tanggal,

RS:
Di Manado.

PS:
6 Mei 2005,

RS:
On May 6th 2005…
PS:
Sekelompok ahli,

RS:
… a group of experts…

PS:
Di Universitas Indonesia,

RS:
… at the University of Indonesia…

PS:
Terdiri dari Prof. Haryoto,

RS:
… onsisting of Prof. Haryoto…
PS:
Dari Universitas Indonesia,

RS:
… from the University of Indonesia…
PS:
DR. dr. Rahmadi Purwana,

RS:
… DR. dr. Rahmadi Purwana...
PS:
Dari Universitas Indonesia,

RS:
… from the University of Indonesia…,
PS:
Bambang Wispriyono,

RS:
… Bambang Wispriyono…
PS:
PhD dari Universitas Indonesia,

RS:
… PhD from the University of Indonesia…
PS:
DR. rer. nat. Budiawan,

RS:
… Doctor,
PS:
Dari Universitas Indonesia,

RS:
… DR. rer. nat. Budiawan from the University of Indonesia…
PS:
Dr. Triyunismiko MSc. dari Universitas Indonesia,

RS:
… Dr. Triyunomenko MSc. from the University of Indonesia…
PS:
Prof. Dr. J. Umboh M.S,

RS:
… Prof. Dr. J. Umboh M.S…

PS:
Dari Universitas Sam Ratulangi,

RS:
… from the University Sam Ratulangi…

PS:
DR. Joy Rattu PhD dari Universitas Sam Ratulangi,

RS:
… DR. Joy Rattu PhD from University Sam Ratulangi…
PS:
Dr. B. Simantiri dari Universitas Sam Ratulangi,

RS:
… Dr. D.I Mantiri from University of Sam Ratulangi…
PS:
Prof. DR. Dr. K.R.P Adi Heru Husodo,

RS:
… Prof. DR. Dr. R.A.T can you repeat that…?
PS:
Heru Husodo,

RS:
Heru Husodo…
PS:
Dari Universitas Gajah Mada,

RS:
… from the University of Gajah Mada…
PS:
Prof. DR. Dr…

RS:
Prof. DR. Dr…
PS:
J. Mukono MPH,

RS:
J. Mukono MPH…
PS:
Dari Universitas Airlangga,

RS:
… from the University of Airlangga…
PS:
Enggak ada pengindahan di sini,

RS:
… its long…
PS:
Menyimpulkan dan memberi keterangan pers,

RS:
Came to conclusion and gave a press release…

PS:
Salah satunya berbunyi sebagai berikut,

RS:
… one of which is as follows…

PS:
Huruf D…

RS:
Point D…
PS:
Belum cukup bukti untuk menyimpulkan,

RS:
That there is insufficient evidence…

PS:
Bahwa prevalensi beberapa penyakit,

RS:
… that the prevalence of certain diseases and…
PS:
neuropati…

RS:
neuropathy…
PS:
Lipoma,

RS:
Lipoma…,
PS:
Dan dermatitis),

RS:
… and dermatitis…
PS:
Di wilayah studi,

RS:
In the research area…

PS:
Disebabkan karena logam berat hg, As, dan sb…

RS:
… was caused by heavy metals, mercury, arsenic and what?
PS:
Sb,

RS:
… Sb, antimony.
PS:
Pertanyaan saya, apakah hasil penelitian ini,

RS:
My question, does the result of the study…
PS:
Yang dibawakan oleh Prof. Haryoto,

RS:
… which was presented or delivered by Prof. Haryoto…
PS:
Ketika melakukan penelitian di Teluk Buyat yang Saudara ketahui?

RS:
… was the one that was carried out in Buyat Bay that you know?
KB:
Yes.

RS:
Ya, betul.

PS:
Terima kasih.

RS:
Thank you.

PS:
Terakhir,

RS:
Finally, question,

PS:
Jika tadi Saudara Ahli telah memberikan keterangan sebaik-baiknya,

RS:
You earlier gave a, an excellent information…
PS:
Sesuai dengan sumpah Saudara,

RS:
… include, in line with the oath that you talked…
PS:
Menyatakan di depan sidang yang terhormat ini,

RS:
… in which that you state that before this court…

PS:
Tidak ada hubungan antara kesehatan masyarakat Buyat Pantai,

RS:
… there is no correlationship between the health of the population at Buyat Pantai…
PS:
Dengan keracunan logam berat,

RS:
… and, heavy metal poisoning or heavy metal intoxication.
PS:
Saya mengartikannya bahwa faktanya demikian,

RS:
I interpret the mean as follows.
PS:
Pertanyaan saya,

RS:
O, I interpret the mean as that is, as it is…
PS:
Pertanyaan saya,

RS:
My question…
PS:
Jika berdasarkan data-data yang Saudara Ahli tahu,

RS:
If based from the data that you know…
PS:
Dari hasil penelitian orang lain,

RS:
… from the studies done by other people…

PS:
Maupun penelitian Ahli sendiri,

RS:
… and the studies which you were, you made…

PS:
Dihubungankan dengan literatur-literatur tentang pencemaran lingkungan,

RS:
… in relation to literature on environmental pollution…

PS:
Apakah Ahli melihat suatu atau menemukan sesuatu pesan,

RS:
… do you see anything or do you find any message…
PS:
Untuk sanggup menyatakan,

RS:
… to be able to state…
PS:
Bahwa besok,

RS:
… that tomorrow…
PS:
Lusa,

RS:
… the day after tomorrow…
PS:
Minggu depan,

RS:
… next week…
PS:
Atau hari-hari yang akan datang,

RS:
… or in the coming days…
PS:
Keadaan di masyarakat Buyat yang Saudara lihat tersebut akan terjadi,

RS:
… the condition…
PS:
Gangguan kesehatan,

RS:
… the condition of the population of Buyat will be affected with health problems…

PS:
Dari akibat keracunan logam berat?

RS:
… from heavy metals of intoxication or poisoning?
PS:
Silakan jawab.

RS:
Please answer.
KB:
Thank you.
RS:
Terima kasih.

KB:
From all of the data, of all studies conducted today…
RS:
Dari semua data, dari penelitian yang telah dilakukan hingga saat ini,

KB:
… it is quite clear…
RS:
Cukup jelas,

KB:
… that the level of mercury and arsenic…
RS:
Bahwa tingkat konsentrasi merkuri dan arsen,

KB:
… in these communities…
RS:
Dalam masyarakat-masyarakat ini,

KB:
… is no different…
RS:
Tidak berbeda,

KB:
… to other parts of Indonesia or the world.
RS:
Dengan masyarakat-masyarakat di bagian-bagian lain di Indonesia maupun di dunia ini.

KB:
The levels of this a mercury and arsenic…
RS:
Tingkat konsentrasi mercury and arsen,

KB:
… in fish and other sea food…
RS:
Dalam ikan dan makanan laut lainnya,

KB:
… again is no different…
RS:
Lagi-lagi tidak berbeda,

KB:
… to that in control sites in Sulawesi…
RS:
Dengan situs-situs yang terkontrol di Sulawesi,

KB:
… or from the Jakarta fish market.
RS:
Atau dari pasar ikan di Jakarta,

KB:
At this point that there is no evidence in whatsoever…
RS:
Pada titik ini tidak terlihat bukti apapun,

KB:
… that a very conservative and high safety margin…
RS:
Bahwa tingkat keamanan yang tinggi,

KB:
… when compared to WHO.
RS:
Bila dibandingkan…

[Recording stopped]

KB:
In summary…
RS:
Ringkasnya?

KB:
… no.
RS:
Tidak.

PS:
Terima kasih Saudara Ahli.  Pertanyaan kami cukup Yang Mulia, barangkali ada pertanyaan dari pihak lain.

RS:
Thank you Expert Witness, Your Honor that is, that is conclude my question.

J III:
Kami persilakan kepada JPU, kalau mau mangajukan pertanyaan.

RS:
I allow to the Prosecution to ask the questions.
PP2:
Baik, terima kasih Majelis Hakim Yang Mulia.  Pertanyaan kepada Saksi atau Ahli akan kita lanjutkan.

RS:
Thank you Panel of Judges, we will continue with our questioning of the Expert Witness.

PP2:
Bahwa tadi Saudara Saksi atau Ahli sudah menjelaskan riwayat hidup dan pekerjaan Saudara.

RS:
On earlier mentioned describe your curriculum vitae and your occupation.

PP2:
Yang ingin saya tanyakan adalah…

RS:
What I would like to ask…

PP2:
Pada saat Saudara mengeluarkan hasil penelitian...

RS:
… when you issued the result of your study…

PP2:
Dan juga Saudara menandatangi rumusan hasil seminar internasional...

RS:
… and when you signed the formulation of the conclusion of the international seminar…

PP2:
Posisi Saudara apakah selaku peneliti independent,

RS:
… your position there is whether you work an independent researcher…

PP2:
Mewakili atau representasi dari WHO,

RS:
… as report as a representative of WHO,

PP2:
Atau selaku badan atau lembaga lain diluar keduanya?

RS:
… or as a person of neither of them out side these two?

PP2:
Kami minta penjelasan kepada Saudara Saksi atau Ahli.

RS:
I seek your explanation, Factual or Expert Witness.

KB:
I terminated my position with WHO in Indonesia…

RS:
Saya mengakhiri jabatan saya dan pekerjaan saya di WHO Indonesia,

KB:
… at the beginning of 2000.
RS:
Pada awal tahun 2000.

KB:
I certainty would never perform...,

RS:
Saya sudah tentu tidak akan menunjukkan,

KB:
… to attend any meeting…

RS:
Bahwa saya akan menghadiri pertemuan apapun,

KB:
… suggesting that I am still an employee,
RS:
Yang menunjukkan bahwa saya merupakan karyawan,

KB:
This is forbidden within WHO regulation…

RS:
Hal ini dilarang oleh peraturan WHO,

KB:
… and a position I fully agree with,

RS:
Hal mana saya setuju dengan sepenuhnya,

KB:
I was attending the Manado meeting as…

RS:
Saya menghadiri rapat atau pertemuan di Manado itu sebagai,

KB:
… as a totally independent consultant.

RS:
Konsultan yang independent sepenuhnya,

KB:
At the invitation of the organizing committee.
RS:
Atas undangan organizing committee,

PP2:
Baik.

RS:
Okay.
PP2:
Apakah pendapat atau keterangan Saksi atau Ahli yang Saudara sampaikan saat ini?

RS:
Is the information or explanation that you are giving now as a Factual Witness or an Expert Witness at this moment…

PP2:
Adalah merupakan pendapat dari,

RS:
… is an opinion of…

PP2:
Peneliti Independen,

RS:
… an Independent Researcher…
PP2:
Atau Konsultan Independent?

RS:
… or an Independent Consultant?
KB:
I am sorry perhaps we lost something in translation.
RS:
Maaf mungkin ada yang hilang dalam penerjemahan,

KB:
I am an independent consultant that conducts research.

RS:
Saya merupakan consultant independent yang melakukan riset,

KB:
That is the nature of my work.,

RS:
Inilah sifat dari pekerjaan saya,

KB:
I am sorry if I have may misunderstood your question.

RS:
Maaf bila saya salah faham dalam memahami pertanyaan Bapak.

PP2:
Ya.  Maksud saya begini Saudara Saksi atau Ahli,

RS:
This is what I meant…

PP2:
Penjelasan menurut pendapat Saudara Ahli dan juga dituangkan juga di dalam seminar internasional itu,

RS:
From your explanation which was also quoted in the International Seminar…

PP2:
Apakah itu merupakan pendapat Saudara Ahli selaku Konsultan Independen,

RS:
… were the conclusions made by you as an independent consultant…

PP2:
Atau pendapat Ahli mewakili atau selaku representasi dari WHO,

RS:
… or you as a representative of WHO?
KB:
I am sorry Your Honor, this is the same answer to the question before the last one.

RS:
Maaf Yang Mulia…

KB:
I am not…

RS:
Jawaban saya sama dengan sebelumnya…

KB:
… representing WHO here or anywhere else.
RS:
Saya tidak mewakili WHO di sini maupun di tempat lain,

KB:
However, I am with great pleasure closely with association.

RS:
Namun demikian saya dengan baik tetap mempunyai hubungan yang baik dengan WHO,

PP2:
Baik.  Karena dari awal Saudara Saksi sama Ahli dijelaskan oleh tim Penasehat Hukum adalah dari WHO, jadi ini perlu kami tegaskan juga,

RS:
Because from the beginning you were presented by the Defense Counsel as a Witness an Expert Witness that as representative of WHO, this is what need to be clear,

PP2:
Jadi kalau sudah dijelaskan...

LMPP:
Majelis Hakim yang terhormat...

J III:
Boleh.

LMPP:
Barangkali pertanyaan yang terakhir ini, mungkin perlu diluruskan.

RS:
May be on the last question, this need to be clarified.

LMPP:
Dari awal sampai akhir kita tidak pernah memberikan pernyataan seperti yang dikatakan oleh JPU, namun seperti apa yang tulis [tidak jelas].

RS:
From the beginning to end we had never make statement as presented by the Prosecution.

PP2:
Jadi kalau kita ingat pada penundaan sidang...

RS:
We can look at the postponement of the court session…

J III:
Beginilah, pokoknya sekarang kita tahu bahwa dia adalah independen gitu bukan mewakili WHO,

RS:
We know for now that he is independent not representing WHO.
J III:
Lanjut aja kalau ada pertanyaan,

RS:
Please proceed.
PP2:
Iya.  Baik terima kasih pertanyaan kami lanjutkan.

RS:
Thank you we continue with our question.
PP2:
Apakah Saudara Saksi atau Ahli ini, pernah secara langsung melihat atau berinteraksi dan melakukan penelitian kepada warga di Buyat Pantai,

RS:
Have you as a Factual Witness or an Expert Witness have visited or been to, or interact with people at Buyat Pantai?

PS:
Your Honor, if at all possible, so that there is no repetition, is there perhaps another specific word… there’s all kinds of intercations.

RS:
Your Honor, so there is no repetition can as possible to amendment…

PS:
Sexual intercourse is also interaction. So what sort of interaction, so as to avoid biased answers from…

RS:
… so the witness would not be confused…
PS:
This witness… perhaps if the Prosecutor has a specific question so as not to [unclear]…

J III:
So be more specific with your question. Is it meeting directly with Buyat Pantai community or what?

PP2:
Seeing, meeting directly and conducting research on Buyat residents who suffered lumps.

RS:
Visiting or interaction with the population of Buyat that has lumps…
PP2:
Mengaku gatal-gatal,

RS:
… that experience itchiness…
PP2:
Dan mengaku kram-kram,

RS:
… and claim to have body cramps.

KB:
Your Honor…
RS:
Yang Mulia…

KB:
… there are two parts to these questions.

RS:
Ada 2 bagian dari pertanyaan ini,

KB:
Part one is, have I visited Buyat?

RS:
Pertanyaan pertama atau bagian pertamanya…

KB:
The answer is yes,

RS:
Adalah apakah saya pernah mengunjungi Buyat dan jawabannya adalah ya,

KB:
The second part of the question is, have I in some manner…

RS:
Bagian kedua adalah apakah saya dengan cara yang tertentu,

KB:
… undertaken the examination of individual people…

RS:
Ikut serta atau melakukan langsung pemeriksaan atas orang-orang secara individual,

KB:
… for lumps, itchiness or other medical conditions?
RS:
Untuk pertumbuhan atau gatal-gatal atau kondisi lainnya,

KB:
I am sure that the Prosecution Attorney…

RS:
Saya yakin JPU,

KB:
… is fully aware that I am not registered Medical Doctor in Indonesia…
RS:
Memahami dengan jelas bahwa saya bukanlah dokter medis yang terdaftar di Indonesia,

KB:
… and to have undertaken such examination…

RS:
Dan untuk melakukan pemeriksaan sedemikian,

KB:
… would be a totally unethical.

RS:
Merupakan hal yang sangat tidak etis,

KB:
In addition to that…

RS:
Dan sebagai tambahan dari hal ini,

KB:
… it is not within my normal range of competence.
RS:
Ini pekerjaan demikian atau kegiatan demikian bukan dalam kompetensi saya,

KB:
Thank you, Your Honor.

RS:
Terima kasih Yang Mulia.

J III:
So he’s not an authorized medical doctor in Indonesia.

.

RS:
So it was stated that....

PP2:
Baik.  Itu berhubungan dengan penjelasan Saudara Saksi ataupun Ahli terdahulu yang menyatakan bahwa Saudara tidak secara langsung tapi berdasarkan kajian penelitian sebelumnya yang dilakukan oleh orang lain.

RS:
That is in relation with other witness that you are only are indirectly and did not do a research by yourself.

PS:
Let us clarify this, Your Honor. As I heard it, that activiry was in cooperation with UNSRAT. But if that is not too clear, let us ask the Witness again, so that there is no bias [unclear]…

RS:
[tidak jelas] it was not do it, it cooperation with UNSRAT.  So that this is clear.  Excuse me, you have to ask, you have to ask.

PP2:
Saya lanjutkan berdasarkan keberatan dari tim Penasehat Hukum.

RS:
I continue. noting the objection from the Defense Counsel…

PP2:
Apakah pada saat Saudara melakukan kerja sama dengan UNSRAT,

RS:
… when you cooperated with UNSRAT…
PP2:
Ya.  Apakah Saudara juga langsung melakukan penelitian kepada masyarakat di Teluk Buyat sebagai objek?

RS:
… did you do directly any research at with the population at Buyat as the object of you research?

KB:
Yes.
RS:
Ya.

KB:
Oh, certainly to design a study, Your Honor.

RS:
Ya.  Untuk merancang suatu penelitian Yang Mulia.

KB:
And to undertake all the analysis of data of that study.

RS:
Dan untuk melakukan analisa dari data dari penelitian itu,

KB:
I consider that makes me a significant contributor.

RS:
Yang membuat saya sebagai contributor yang penting,

PP2:
Berarti untuk analisanya?

RS:
That means only for the analysis?

KB:
Sorry you misunderstood.

RS:
Maaf…

KB:
I designed the study.
RS:
Maaf mungkin ada salah paham, saya merancang penelitiannya,

PP2:
Baik.

RS:
Okay.

PP2:
Yang arah, arah kita memang dari tadi adalah berhubungan secara langsung, yang saya katakan interaksi tadi adalah melakukan menganalisa sampling tetapi sudah dijawab bahwa Saudara bukan dalam kewenangan itu karena tidak etis menurut Saudara karena Saudara bukan tidak, menurut Saudara tidak berhak untuk itu.

RS:
Our direction is analysis interaction of sampling, but you mentioned is that the authority was unethical, because you have no right or authority to do so.
KB:
Again if I may indulge, Your Honor.
RS:
Yang Mulia saya mohon perhatian.

KB:
I have no authority…
RS:
Untuk sekali lagi mengatakan.

KB:
… to conduct medical examinations…
RS:
Saya sekali menyampaikan bahwa saya tidak mempunyai kewenangan untuk melakukan pemeriksaan medis.

KB:
… in Indonesia.

RS:
Di Indonesia.

KB:
If I also had no authority to take samples…
RS:
Jika saya juga tidak mempunyai kewenangan untuk mengambil sample.

KB:
… then neither would Doctor Sakamoto.
RS:
Maka Dokter Sakamoto pun demikian.

KB:
[Let’s] clear this non-sense.
RS:
Maka itu sudah jelas, that is clear.
LMPP:
Bapak Ketua yang terhormat, apa boleh mengingatkan kembali waktu awal saya sudah sampaikan pertanyaan apakah seorang [tidak jelas] untuk mengambil sampel.  Ini menjelaskan analogi dokter [tidak jelas], jadi ini sama seperti dokter [tidak jelas] untuk mengambil sampel tetapi merupakan hasil dari laboratorium yang analisa.  [tidak jelas] dan kemudian memberikan hasilnya, jadi.

RS:
Your Honor, at the beginning I have raised the question whether toxicologist takes samples, it was another to, that a toxicologist is not take samples but from the laboratory he makes the analysis.  That’s why the result of the study from central institution including was presented earlier, the analysis and that was the analogy, so that’s why don’t need in research.

PP2:
Memang sudah jelas dan ada gambaran, hanya yang kami ingin pendengaran adalah secara fisik pengetahuan dari Ahli ini terhadap lingkungan masyarakat di Teluk Buyat.  Baik pertanyaan akan kami lanjutkan, kepada hal yang lebih umum, mengenai dampak merkuri maupun arsen di dalam tubuh manusia dari segi toksikologi, kami ingin penjelasan dari Saudara Ahli, bagaimana dampak merkuri atau asenik terhadap tubuh manusia?

RS:
It is are clear and and in this picture of this, what I need to emphasize is that physically the expertise of this Witness of the population in Buyat.  I will to proceed with my next question on a more general matter.  On the impact of mercury and arsenic in the human body from tocsikology point of view.  We would like to get an explanation from the Expert Witness, what is the impact of mercury and arsenic on human body, on the human body.

KB:
Your Honor, again if I may use slide.

RS:
Yang Mulia apakah saya boleh melakukan slide lagi?

KB:
Thank you.

J III:
Silakan.

RS:
Yes please.
PS:
Tadi sudah ditanya Bapak Ketua dan diterangkan.

RS:
And this was earlier asked Your Honor.
J III:
Ya, silakan lah, silakan.

RS:
Yes, please proceed.
KB:
I will not take up too much of your time…
RS:
Saya akan menghemat waktu Yang Mulia.

KB:
… but there are just a small number of slides I would like to present.

RS:
Hanya ada beberapa tampilan slide yang ingin saya sampaikan.

KB:
This indicates the key impacts…
RS:
Yang menunjukkan dampak kunci.

KB:
… of the acute effects…
RS:
Dampak utama atau dampak yang akut.

KB:
… of mercury and arsenic.
RS:
Dari arsen dan merkuri.

KB:
I am giving this response…
RS:
Saya memberikan jawaban ini.

KB:
… for the Prosecutor request.

RS:
Untuk menjawab pihak JPU.

KB:
But let me make it very, very clear…

RS:
Namun ingin saya sampaikan dengan jelas.

KB:
… that the symptom that I will show…

RS:
Bahwa symptom yang akan saya tunjukkan.

KB:
… and the health effects…

RS:
Dan dampak kesehatannya.

KB:
… are due to very very high levels…

RS:
Adalah karena tingkat atau konsentrasi yang sangat sangat tinggi.

KB:
… of mercury…
RS:
Dari merkuri.

KB:
… and arsenic.
RS:
Dan arsen.

KB:
We will detail this as I go.

RS:
Hal ini akan saya rinci sepanjang presentasi saya ini.

KB:
If people would like just to read this for a moment.

RS:
Jika sidang hadirin berkenan membaca tampilan ini sebentar.

KB:
We are talking here…
RS:
Kita disini membicarakan.

KB:
… of mercury in blood concentrations…
RS:
Mengenai konsentrasi merkuri dalam darah.

KB:
… at least 10 times as high…
RS:
Setidak-tidaknya tiga, 10 kali lipat.

KB:
… as anything that is the subject of this case.

RS:
10 kali lipat dari apa yang dibicarakan atau disampaikan dalam sidang ini.

KB:
Just for clarification.

RS:
Untuk jelasnya.

KB:
The [unclear] of which I refer…

RS:
[tidak jelas] dari apa yang saya acu barusan ini,

KB:
… is a central nervous effect…
RS:
Adalah dampak saraf central,

KB:
… of your peripheral appendage use, your fingers, your toes…

RS:
Dalam badan, bagian-bagian badan anda yang terjauh, yang termasuk jari-jari,

KB:
… Gait ataxia,

RS:
Can you repeat that please,

KB:
Gait ataxia,
RS:
Gait ataxia,
KB:
… is probably best described like Australians…
RS:
Mungkin yang terbaik adalah dekripsi oleh orang Australia,

KB:
… who have drunk too much…

RS:
Yang minum alkohol terlalu banyak,

KB:
… especially after the world cup this morning.

RS:
Apalagi setelah menonton piala dunia pagi ini,

KB:
It is a general staggering…

RS:
Biasanya ditunjukkan dengan jalan, berdiri yang tertatih-tatih,

KB:
… of which we have all seen the symptom.

RS:
Yang symptom-nya pernah kita lihat sebelumnya,

KB:
If I may move to the next slide.
RS:
Jika saya dibolehkan pada slide berikutnya,

KB:
It is so long since we had new Minamata cases…

RS:
Lama sekali bahwa kita menemukan kasus-kasus Minamata yang baru,

KB:
… that we are working in black on black…
RS:
Sehingga kita dapat menunjukkannya dalam gambaran yang hitam putih,

KB:
… to bring the best comparison…

RS:
untuk menunjukkan perbandingan yang paling baik,

KB:
… to your own experiences.

RS:
Dengan melihat pengalaman anda masing-masing,

KB:
The symptoms of Minamata disease…

RS:
Symptom dari penyakit Minamata,

KB:
… are very similar to those…
RS:
Sangat mirip dengan,

KB:
… that you see in children…
RS:
Symptom yang dapat dilihat pada anak-anak,

KB:
… who unfortunately are affected…
RS:
Yang terkena dampak,

KB:
… by cerebral palsy.
RS:
Oleh serebral palsi.
KB:
They are very distinctive…
RS:
Gejalanya sangat jelas,

KB:
… and they are quite awful manifestation.

RS:
Dan merupakan tampilan yang tidak atau kurang enak dilihat,

KB:
The very concept that this…

RS:
Konsep yang menunjukkan,

KB:
… could exist in Buyat Pantai or other Ratatotok area…

RS:
Mengenai keberadaannya di Buyat atau Ratatotok,

KB:
… is just not realistic.
RS:
Secara sesungguhnya tidaklah realistis,

KB:
These cases would be… 

RS:
Kasus-kasus ini,

KB:
… reported immediately to the medical center…

RS:
Sudah tentu akan dilaporkan ke pusat-pusat kesehatan segera,

KB:
… exactly that as we would do for cerebral palsy.
RS:
sebagaimana halnya apabila terjadi cacat otak atau scribal policy,

KB:
Moving to arsenic.

RS:
Melanjutkan dengan membahas mengenai arsen,

KB:
And recalling what I said earlier today,

RS:
Dan mengacu pada apa yang saya sampaikan sebelumnya,

KB:
There has never been…

RS:
Bahwa tidak pernah ada,

KB:
… any reported case…

RS:
Kasus yang dilaporkan,

KB:
… in the literature…

RS:
Dalam literature,

KB:
… of arsenic toxicity from food…
RS:
Mengenai keracunan arsen oleh makanan atau dalam makanan,

KB:
… unless it may caused attempted murder.
RS:
Kecuali berkaitan dengan pembunuhan atau percobaan pembunuhan,

KB:
Then what we are describing here…
RS:
Jadi apa yang kita uraikan di sini,

KB:
… is inorganic arsenic in drinking water effects…

RS:
Adalah arsenic unorganik dalam air minum yang,

KB:
… in very seriously contaminated circumstances.

RS:
Yang mempengaruhi dalam keadaan-keadaan yang sangat terkontaminasi,

KB:
We are talking about hundreds ppm…

RS:
Kita disini menunjuk kepada ppm yang dalam angka ratusan,

KB:
… of inorganic arsenic…

RS:
Arsenik anorganik,

KB:
… for a number of years.

RS:
Untuk jangka waktu yang bertahun-tahun,

KB:
With that in mind, next slides…

RS:
Dengan mengacu pada hal ini, slide.

KB:
… are unpleasant.

RS:
Slide berikutnya tidak enak dilihat.

KB:
I have purposely selected slide that is not to distressing.

RS:
Saya sengaja memilih slide yang tidak terlalu menakutkan.

KB:
Classic arsenic causes…

RS:
Secara classic, secara umumnya.

KB:
… from an acute exposure…
RS:
Dari paparan yang akut.

KB:
… which will result in gangrene…
RS:
Akan menyebabkan gangrene.

KB:
… and not very pleasant for a slide.

RS:
Dan hal ini tidak baik untuk ditampillkan dalam suatu slide.

KB:
Again…

RS:
Lagi-lagi,

KB:
… typically, these are not badly infected cases…

RS:
Syarat tipikal ini bukanlah kasus-kasus yang berdampak jelek sekali.

KB:
… but they are high levels for a number of years.

RS:
Tetapi paparan dari bertahun-tahun.

KB:
Again, hyper-keratosis.

RS:
Lagi-lagi arsen kronis. [should be ‘hyper-keratosis’ not ‘chronic’]

KB:
… at least 20 times the levels of inorganic arsenic…

RS:
Paling sedikit 20 kali lipat dari arsen unorganik.

KB:
… observed at Buyat.

RS:
Yang dilihat di Buyat.

KB:
And this would take many years to develop.

RS:
Dan ini baru akan terjadi setelah bertahun-tahun, akan terjadi dengan lewatnya bertahun-tahun.

KB:
And again…
RS:
Dan lagi.

KB:
… these are very classic symptoms that a trained dermatologist…

RS:
Symptom-symptom klasik yang seorang dermatologis atau seorang Ahli penyakit kulit.

KB:
… would have no difficulty in characterizing.

RS:
Dapat langsung melihat ciri-cirinya.

KB:
They are quite unique symptoms…
RS:
Dan terlihat bahwa symptom-symptom ini sangat unik.

KB:
… that will not be confused with simply like lipoma.

RS:
Orang tidak akan bingung dan salah menangkapnya sebagai lipoma atau daging tumbuh.

PP2:
Baik, terima kasih.  Penjelasan Saudara Ahli.

RS:
Your explanation...

PP2:
Juga ditampilkan beberapa gambar tadi menunjukkan adanya dampak dari merkuri dan arsen.

RS:
… which also included pictures showed the impact of arsenic.

PP2:
Apakah untuk dapat mengetahui dampak merkuri dan arsen,

RS:
To know the impact of mercury and arsenic…

PP2:
Harus menunggu sampai pada terdapatnya ciri-ciri fisik seperti yang diperlihatkan tadi?

RS:
… does it have to wait until the characteristic that you showed earlier appear?
PP2:
Kami mohon penjelasan.

RS:
We would like to be explained, please.
KB:
Thank you.  You certainly would not see sub-clinical manifestation…

RS:
Anda sudah pasti tidak melihat tampilan yang sub-klinis.

KB:
… since the very nature of those…
RS:
Karena sifatnya atau alaminya dari hal tersebut,

KB:
… is that they can not be clinically observed.

RS:
Adalah bahwa hal itu tidak dapat diamati secara klinis,

KB:
You are dependent on…

RS:
Anda akan banyak bergantung pada,

KB:
… the result of the kind of monitoring…

RS:
Hasil dari pemonitoran atau pemantauan,

KB:
… that has already been carried out at Buyat.

RS:
Yang telah dilaksanakan di Buyat,

KB:
This monitoring we have already discussed…
RS:
Pemantauan ini telah kita bahas,

KB:
… and in every circumstance…
RS:
Dan dalam segala keadaan,

KB:
… the levels are only a few percent…

RS:
Konsentrasinya adalah hanya beberapa persen,

KB:
… of what would be necessary…
RS:
Dari apa yang yang dibutuhkan,

KB:
… to call even the most subtle health effects.
RS:
Untuk adanya dampak kesehatan yang paling sedikitpun,

PP2:
Baik, kami rasa pertanyaan kami cukupkan.  Dan sekaligus mewakili dari tim JPU pertanyaan sudah cukup, terima kasih.

RS:
Good, this is my question and also from my colleague Prosecutor, thank you.

J III:
We give the opportunity to the Defendant to ask questions and respond to the testimony...

[recording stopped]

RS:
… a testimonials given by The Witness.
RBN Questions & Comments

RBN:
Thank you, Your Honor.

HS:
Terima kasih Yang Mulia.

RBN:
I guess, before I draw the conclusion I like to ask one series of questions please.

HS:
Sebelum saya membaca kesimpulan saya, saya ingin menanyakan beberapa pertanyaan.

RBN:
Just go ahead.  Slide three please.

HS:
Slide ketiga please.

RBN:
Okay. Expert Dr. Keith, I would like to ask few questions to you…

KB:
May I turn around?

RS:
Maaf, boleh saya membalik Pak Hakim?

J III:
Ya berdiri di sana.

RS:
Yes, you may, you may stand up.

KB:
Oh thank you Sir.

RS:
Terima kasih Yang Mulia.  Move there, moved there Keith.  Mike, this one, hold on, hold on. Okay.

KB:
Ok.

RBN:
I would like to call your attention to a report, I think what most people refer to as The Techinical Team Report.

HS:
Saya ingin menarik perhatian pada satu laporan yang disebut sebagai…

RBN:
And it’s a from the Ministry of Environment.

HS:
Dari Kementerian Lingkungan Hidup.

RBN:
8 November 2004.

HS:
8 Nopember 2004.

RBN:
And it’s prosecution evidence P-4.

HS:
Dan ini termasuk bukti dari JPU P-4.

RBN:
Now they assumed in this report that each person eat 0.45 kg of fish everyday.

HS:
Di dalam laporan berbahasa Inggirs diasumsikan bahwa seseorang memakan 0.04 kg per hari eh 0.45 kg per hari.

RBN:
Is that a reasonable assumption?

HS:
Apakah ini merupakan suatu asumsi yang masuk akal?

KB:
That would be an extraordinary amount of fish.

HS:
Ini akan merupakan jumlah ikan yang luar biasa.

KB:
Certainly it would be the highest in the world.

HS:
Tentu ini merupakan yang paling tinggi di dunia.

RBN:
Okay, next slide please.

HS:
Slide berikutnya.

RBN:
Now I like to call your attention to another one. In this report…
HS:
Harap Saudara perhatikan.

RBN:
… they do a calculation called average daily intake.

HS:
Di sini sudah dibuat perhitungan dengan asupan per hari rata-rata.

RBN:
In there they give a formula.

HS:
Di situ dimasukin satu rumus.

RBN:
But in that formula I noticed that there some words missing or maybe it’s in the translation.

HS:
Nah di sini saya lihat ada dalam formula itu ada beberapa kata yang mungkin hilang atau mungkin dalam penerjemahannya tidak ada.

RBN:
IR in the formula is actually meal… eh, per meal bases.

HS:
IR adalah asupan per sajian per sekali makan.

RBN:
And EF is actually the number of meals per day.

HS:
EF adalah sajian yang dimakan per hari.

RBN:
So next slide please.

HS:
Slide berikutnya.

RBN:
So, maybe it was lost when they translated the formula. I am not sure but could you go to the next slide please.

HS:
Saya tidak tahu apakah ini karena terjemahan atau karena apa yang mereka gunakan laporan itu, laporan KLH itu.

RBN:
And in this report its found on page 33 or 47.

HS:
Dan dalam laporan ini pada halaman 37.

RBN:
I just looked at...
HS:
33.

RBN:
Pardon me 33, maaf.

HS:
Sorry Sir.

RBN:
It stated here that the, your taking an eating actually 5 eh 10 meals a day and half a kilo per meal.

HS:
Dan di sini, dari sini akan dilihat-lihat dari angka-angka, please yang berikutnya, bahwa orang akan makan 10 kali sehari dan setiap kali makan setengah kilogram.

RBN:
Fish.

HS:
Ikan.

RBN:
Every day.

HS:
Tiap hari.

RBN:
And then in the next column they said that it’s 365 days a year.

HS:
Dan di situ dinyatakan bahwa itu dilakukan dimakan 365 hari per tahun.

RBN:
Ok next, that means every person is eating 5 kilos of fish a day, is that a realistic assumption?
HS:
Hal itu berarti bahwa orang makan 5 kilogram per hari, apakah ini merupakan hal yang masuk akal, yang realistis?

KB:
That is totally unrealistic.

HS:
Hal itu adalah tidak realistis sama sekali.

RBN:
And they go through a series of calculations.

HS:
Mereka kemudian melanjutkan perhitungan.

RBN:
And they also take a child of 15 kilograms and indicate that he eats 2 kilograms of fish a day.

HS:
Dengan demikian anak yang beratnya 15 kilogram sehari makan 2 kilogram ikan per hari.

RBN:
And then they assumed that a 60-kilogram person eat 5 kilograms of fish everyday of his life.

HS:
Dan orang dewasa makan yang seberat 60 kilogram akan makan 5 kilogram ikan per hari.

RBN:
Now my question is the… uh, this is again I need your confirmation that this is not realistic?

HS:
Saya ingin mendapatkan konfirmasi bahwa ini tidak realistis?

KB:
I hate and regret to have to say that this is the purest piece of [adjective missing] science I have recalled in 30 years.

HS:
Saya benci dan saya menyesal…

KB:
It is totally unrealistic.

HS:
Excuse me can you hold on for second.  Saya benci dan saya menyesal untuk mengatakan bahwa ini bagian ilmu yang sangat tidak masuk akal yang pernah saya dengar.

RBN: 
So I took the first line of this report…
HS:
Saya lanjutkan dengan hasil dalam laporan ini.

RBN:
… where they actually show, that is a half of kilo times ten and then the average daily intake and those, that number calculated…

HS:
Dalam setengah kilogram kali sehari kali satu sajian dan sepuluh kali sehari.

RBN:
… on the first line of this document.

HS:
Pada garis pertama dari dokumen ini.

RBN:
Now I then took the second example…
HS:
Lalu saya ambil contoh yang kedua.

RBN:
… is taking where they say they eat 0.45 kilogram of fish…
HS:
Dimana dikatakan mereka makan 0.45 kilogram ikan.

RBN:
… and then I did a proper calculation using 3 meals per day…
HS:
Dan dengan perhitungan 3 kali sajian per hari.

RBN:
… and then I also took the average of Japan…
HS:
Lalu saya ambil rata-rata dari Jepang.

RBN:
… and put it in the same column.

HS:
Lalu saya tempatkan di dalam kolom yang sama.

RBN:
And then I also I took the average in Indonesia and the high end.

HS:
Lalu saya masukkan dalam kolom berikutnya rata-rata dari Indonesia.

RBN:
But the question that I have to you Sir is...

HS:
Tapi pertanyaan saya kepada Anda adalah...

RBN:
… even at these levels, do you see a high risk or is the safety index still in reasonable form?
HS:
Bahkan pertanyaan saya adalah bahwa bahkan kalau jumlah ini memang benar dimakan apakah masih dalam batas aman atau tidak, apakah ada marjin, you can answer it in English please.

KB:
The hazard index has a caution…
HS:
Indeks bahaya ada dalam hal ini.

KB:
… considers that they are potential for health concerns…
HS:
Bahwa ada potensi untuk bahaya kesehatan.

KB:
… when the number is greater than 1.

HS:
Apabila angka lebih besar dari 1.

KB:
As everyone can see from these revised calculations…
HS:
Bahwa setiap orang di sini dapat melihat dari hasil perhitungan revisi yang ada di sini.

KB:
… even in the most silly case…
HS:
Bahkan dalam keadaan yang paling aneh pun.

KB:
… it does not exceed 1.

HS:
Belum melebihi angka 1.

KB:
In the realistic cases presented…
HS:
Dalam hal realistik yang telah disajikan di sini.

KB:
… it is a very small fraction and would be considered of no health concern.

HS:
Ini merupakan fraksi yang sangat kecil dan tidak ada kepentingan atau bahaya kesehatan.

KB:
So if you compare the difference between the average Indonesian diet of fish versus that, even in the table there seems to be about 10.000 % error in calculation?

HS:
Jadi kalau berdasarkan laporan ini dan kita melihat hasil perhitungan dari diet atau makanannya orang Indonesia dengan tabel yang berlaku umum maka kita Indonesia mempunyai kelebihan, was that 10.000, 10.000 % makanan.

RBN:
10.000 %.

HS:
10.000 %.

RBN:
Ok, error in the calculation.

HS:
Ya.

RBN:
I would like to call in the same report, three items but basically they make recommendations.

HS:
Saya mau memperhatikan di sini dalam laporan ada 3 hal tapi secara dasar mereka membuat rekomendasi yang sama.

RBN:
And recommendation No.6 of this evidence report…
HS:
Rekomendasi No.6 dari laporan ini adalah.

RBN:
… that says that local people are suffering from disease with symptoms similar to that of arsenic exposure. Would you agree with that?

HS:
Bahwa masyarakat setempat menderita penyakit dengan gejala-gejala yang sama dengan paparan yang diakibatkan oleh paparan arsenik, apakah Anda setuju, do you agree with that?

KB:
These people are not suffering from arsenic exposure.

HS:
Masyarakat ini tidak menderita karena paparan arsenik.

RBN:
Next slide please. And then conclusion 9, it suggest that the people reduce their consumption of fish from Buyat Bay. Would that be a realistic assumption?

HS:
Konklusi 9 adalah bahwa, bahwa masyarakat di sin mengambil ikan…

KB:
It would have to be…

HS:
Dari, dari Teluk Buyat.

KB:
Sorry...

RBN:
Sorry...

KB:
Carry on…
HS:
Okay.

RBN:
I am sorry, I did not hear the answer.

KB:
Ah it would have to be contra to World Health Organizations Nutritional recommendations to reduce fish consumption.

HS:
I am sorry, can you say it once again please.
KB:
It would be contra…
HS:
Maka akan berlawanan.

KB:
To current WHO…

HS:
To current WHO what?

KB:
… nutritional recommendations…
HS:
Berlawanan dengan rekomendasi misi WHO.

KB:
… for protein adequacy.

HS:
Untuk, for?

KB:
… protein.

HS:
Untuk keperluan protein.

KB:
To reduce in anyway fish consumption.

HS:
Untuk mengurangi dengan cara apapun konsumsi dari pada ikan.

KB:
Quite the reverse.

HS:
Justru sebaliknya.

KB:
Based on the data for mercury and arsenic in fish…
HS:
Berdasarkan data tentang merkuri dan arsen dalam ikan.

KB:
… they would be a move to encourage higher fish consumption…
HS:
Justru masyarakat harus diberi semangat untuk makan ikan lebih banyak.

KB:
… to reduce the potential for malnutritions in this community.

HS:
Mengurangi keadaan malnutrisi atau kekurangan gizi di masyarakat-masyarakat tersebut.

KB:
Thank you.

HS:
Terima kasih.

RBN:
Okay, one more please.  And then the final conclusion…
HS:
Konklusi yang terakhir.

RBN:
… that I would like your opinion on.

HS:
Saya ingin mendapatkan pendapat Anda.

RBN:
And it says because of the other issues of mercury and arsenic…
HS:
Karena ada masalah-masalah lain dengan merkuri dan arsen.

RBN:
… it is necessary for the central and regional goverment to...

HS:
Maka penting untuk pemerintah pusat dan pemerintah daerah…

RBN:
… to consider the possibilty of relocating the Pantai Buyat residences to other areas.

HS:
Untuk mempertimbangkan relokasi dari masyarakat Pantai Buyat ke daerah-daerah lain.

RBN:
Would this be a reasonable recommendations?

HS:
Apakah ini temasuk akal?

KB:
On the basis of the observed levels in the environment including fish...
HS:
Berdasarkan keadaan di lingkungan termasuk ikan.

KB:
… in the blood, hair and urine of these people…
HS:
Kadar merkuri dalam darah, rambut dan air seni.

KB:
… it is not a realistic recommendation…
HS:
Hal ini bukan merupakan rekomendasi yang realistis.

KB:
… and could not be supported.

HS:
Dan tidak, seharusnya tidak didukung.

RBN:
Thank you, no further questions.

HS:
Terima kasih tidak ada pertanyaan lagi.

RBN:
As Defendant I and II, I accept the Fact and the Expert Witnesses testimony in its entirety.

HS:
Sebagai Terdakwa I dan Terdakwa II saya terima kesaksian Saksi Fakta dan Ahli ini secara keseluruhan.

RBN:
In particular relevances to this Witnesses testimony was the fact that after reviewing all the technical data from various studies of Buyat Bay, this Expert has not seen any indications of mercury and arsenic contaminations in the community surrounding the mine nor has ever heard of arsenic contaminations from fish from any where in the world?

HS:
Yang terutama relevan dalam kesaksian Saksi ini adalah kenyataan bahwa setelah dilakukan suatu pengkajian dari seluruh data teknis dari berbagai penelitian yang dilakukan dalam daerah Teluk Buyat, Ahli ini tidak melihat adanya indikasi pencemaran merkuri maupun arsen pada penduduk sekitar tambang maupun tentang pernah adanya keracunan arsenikum yang diakibatkan ikan dimanapun di dunia.

RBN:
The other significant item in this Expert’s testimony relates to the scientific integrity of the 2004 KLH Technical Team Report dated 8 November 2004.  At best, it may well be an embarrassment to the government as its report contained data manipulations, misapplication of scientific formulas, a ridiculous assumptions, such as Buyat Bay people eating 10 meals a day, consuming one half kilo of fish per year which indicate to over one ton of fish per person per year.

HS:
Hal penting lain dalam kesaksian Saksi ini berkaitan dengan integritas dari laporan Tim Teknis KLH 2004 tertanggal 8 Nopember 2004, paling tidak laporan ini dapat merupakan hal yang mempermalukan pemerintah karena laporan ini mengandung manipulasi data, penggunaan yang tidak tepat dari rumus-rumus ilmiah, asumsi-asumsi yang salah dan tidak masuk akal seperti misalnya bahwa masyarakat Buyat mengkonsumsi 10 sajian dalam sehari dengan 0.5 kilogram ikan per sajian yang berarti bahwa setiap orang makan 5 kilogram ikan per hari atau lebih dari 1 ton ikan per tahun.

RBN:
The tragedy that this Witness highlighted was the fact that this outlandish manipulated data report was used as a basis to create fear and confusion in the community. The report may have been, at least, to some possible extent,d responsible for some people’s unnecessary relocation from Buyat Bay, and particulary the reason we are probably sitting here today.

HS:
Saksi ini telah menunjukkan fakta yang sebenarnya merupakan tragedi bahwa laporan yang bermanipulasi dan tidak masuk akal ini telah digunakan sebagai dasar untuk menciptakan ketakutan dan kebingungan dalam masyarakat dan bahwa laporan inilah setidak-tidaknya ikut menyebabkan relokasi masyarakat yang tidak perlu dari Teluk Buyat dan laporan ini juga sebagian merupakan mengapa kita semua hari ini duduk di persidangan ini.

RBN:
Thank you.

HS:
Terima kasih.

J III:
Jadi saya kira sudah cukup keterangan Saksi.

RS:
I believe that this enough of your testimonial Witness.

J III:
Terima kasih atas kedatangannya.

RS:
Thank you very much, and you may now return.

HS:
You can shake your hands.

KB:
And thank you for your patience with me.

RS:
Terima kasih untuk kesabaran Bapak-bapak sekalian.

J III:
We’ll allow so that… So today two witnesses, yes? Are you still going to present witnesses in the next hearing? 

LMPP:
Thank you, Your Honor. We would ask to be given the opportunity to present experts according to what the Defendant is being accused of.

J III:
So still presenting experts, yes?

LMPP:
Still presenting.

J III:
So therefore, from the Legal Counsel’s side there will be more expert witnesses. We still give the opportunity. So the court is adjourned until next Friday to continue examination of subsequent expert witnesses presented by the Legal Counsel, yes? So we continue the hearing on Friday, the 30th of June to examine other expert witnesses. Court is hereby adjourned.

 [Judge strikes the gavel]
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[The Panel of Judges enters the courtroom. The Press is given the opportunity to take photographs].

J III:
Proceedings of criminal case number 284/Ordinary Crime/2005/Manado District Court against Defendants PT Newmont Minahasa Raya and Richard Bruce Ness is in session and open to public.

[The gavel is struck]

J III:
Will the Defendant please sit in the front. Before we proceed with the hearing, we ask the Defendant, are you in good health today?

RBN:
Yes, I am Your Honor.

HS:
Yes, I am healthy, Your Honor.

J III:
We will continue the proceedings of this case. We ask the Legal Counsel for the Defendant, are there witnesses to be heard today?

LMPP:
Thank you, Your Honor. Today we brought two Expert Witnesses. Please examine them.

J III:
[unclear].

LMPP:
Your Honor, before the first Expert enters the courtroom, we would like to submit in writing our request which we have expressed in the last hearing, which is to summon again the witness Masnellyarti Hilman for three reasons. As it is known, witness Masnellyarti Hilman had stated that she was not aware of a report titled “Analysis of Environmental Quality Data in Buyat Bay and Totok Bay,” issued by the Ministry of Environment on, or dated 14 October 2004. Whereas witnesses James Paulus and doctor Inneke Rumengan, whom we heard in the last session, stated that the 14 October report was obtained in a meeting presided over by the witness Masnellyarti Hilman in Kalpataru Room, at the office of Ministry of Environment on 18 October 2004. That’s the first one.

Second, in her testimony on 3 February, the witness Masnellyarti Hilman presented a slide, which is appendix 21 from that 14 October report, but by omitting the conclusion of that report.

Third, the Integrated Team Report dated 8 November 2004 presented by witness Masnellyarti Hilman, which then became Evidence 3 from the Prosecutors, stated that Buyat population ate 10 times a day, and in each meal they ate ½ kilogram of fish. 

So at least these are the three things that we need to confirm, so that this court can draw a conclusion according to the prevailing laws. So officially we are now submitting our written request, as you have asked us, and we ask for your consideration according to the laws that apply.

J III:
So we will consider this. Let us examine it first. Later, before we close this session, at the end of the hearing. Later, after we confer, the Panel will officially inform its position about this request. Like that, yes? So we will continue with the examination of this Witness.

LMPP:
Thank you, Honorable Presiding Judge.

J III:
Please, the witness.
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Safri Nugraha 
LMPP:
Professor Safri Nugraha, please enter the courtroom.

[The witness enters the courtroom]

J III:
Do you have your ID? Got your ID, witness?

SN:
I do.

J III:
Please. Please sit down there, we’ll give it back later, yes? So this Witness’ name is Safri Nugraha, born in Jakarta, 24 April 1963. Occupation, lecturer at UI. Address, Depok Maharaja, Blok B VI/1, RT/RW 04/12, Kelurahan Rangke Panjaya, Pancoran Mas, the subdistrict. So we call you Pak Safri, yes?

SN:
Yes.

J III:
What was your religion again?

SN:
Islam.

J III:
Islam. Your testimony will be heard today as an Expert, yes? What is your expertise?

SN:
I am an expert in state administrative law.

J III:
State administrative law. What is your latest education, or…

SN:
S3 [doctorate].

J III:
S3 huh? In State Administrative Law?

SN:
Yes.

J III:
So you are here presented as an Expert for the interests of the Defendant. Of course, before you provide your testimony as an Expert, you shall be sworn in as an Expert, yes? Please stand, we’ll swear you in.

[The witness takes the oath]

J III:
So this Expert’s testimony… what is to be gained from this Expert’s testimony? We invite the Legal Counsel of the Defendant, yes?

LMPP:
Thank you, Honorable Presiding Judge. Expert, before we ask you to respond to matters according to your best opinion, I would like to begin with your current occupation. Could you explain to this court what is your current occupation?

SN:
I have been a lecturer in the Law Faculty of University of Indonesia since 1988, and since 1 March 2006 I was instated as a Professor in the field of State Administrative Law at UI.

LMPP:
So you are a Grand Lecturer [lit] at the Law Faculty of UI, or what is commonly called ‘Professor’?

SN:
Yes, correct.

LMPP:
So you are currently a Professor in the field of State Administrative Law?

SN:
Correct.

LMPP:
You teach at the Law Faculty of University of Indonesia. What do you teach?

SN:
I teach State Administrative Law.

LMPP:
So you are an expert in State Administrative Law?

SN:
Yes.

LMPP:
So that was your occupation. Could you clarify about your latest education?

SN:
My latest education, PhD from the Law Faculty at Rijksuniversiteit Groningen in the Netherlands, in 2002.

LMPP:
So your latest education is a doctorate degree, as it’s called, in the Freck…

SN:
Rijks...

LMPP:
… universiteit...

SN:
Groningen...

LMPP:
In the Netherlands...

SN:
Holland.

LMPP:
Alright. You surely have written a scientific paper in order to obtain your degree… what was it again, doctor or PhD?

SN:
PhD.

LMPP:
… in order to obtain your PhD. You did research and what did you write in order to get to that higher level?

SN:
I wrote a book about the “Privatization of BUMN [State-owned Enterprises]: A Step Forward or a Step Backward.” In English, I wrote in English.

LMPP:
Oh, it was written in English, but the context was about BUMN…

SN:
Yes, the privatization of BUMN.

LMPP:
Very well. Do you also, as an administrative law expert, have publications related to your expertise?

SN:
I wrote a book about state administration in 2005. I also wrote an article about licensing and permits in 1996, and a substantial number of my articles has been published, both in journals and as other literature.

LMPP:
Very well. So it means that you also have scientific work published in a book or in journals?

SN:
Yes.

LMPP:
Do you also have experience of presenting your work in an international forum?

SN:
I have. In 2005 in Bangkok, where I presented about good governance in a Conference of the Asian Law Institute in Bangkok.

LMPP:
Very well.

SN:
Similarly in 2006, in Jogja [sic, Jogjakarta], I spoke about about good governance with, in collaboration with LIPI and the Dutch [unclear] in Jogja. That was an international seminar.

LMPP:
Oh, it seems like you pay close attention to good governance?

SN:
Yes.

LMPP:
In, whatisit, an international scientific forum?

SN:
Yes.

LMPP:
Could you explain a bit about good governance? What is it?

SN:
Good governance is how… actually, in essence, good governance is how a decision is made and how that decision is implemented furher on. That is, essentially, good governance in state administrative law. So it is how to make a decision and how to implement the decision. But the making of those decisions must also meet the regulations that apply in the government.

LMPP:
Alright. You mentioned something about a book, yes, that you wrote about licensing and permits?

SN:
Yes, an article.

LMPP:
Oh, an article, sorry. Where was it published?

SN:
It was published in the UI Law Faculty, a paper, and that… and this year it will be published by a publisher. Perhaps in three month’s time.

LMPP:
That book about licensing and permits?

SN:
Licensing and permits.

LMPP:
Licensing and permits seen from aspect of… ?

SN:
… State Administrative Law.

LMPP:
… the State. Alright. I will get into that matter, because the matter of permits is relevant to this hearing… or rather, is a relevant matter to be explained, and we would like to have your best explanation. Expert, could you explain in brief what is meant by a permit or licensing in law or from the perspective of state administrative law?

SN:
Licensing is a process of obtaining permits and then how to implement and how to obtain that permit. A permit is a product of that licensing process. And a permit is an exception to a prohibition or an approval of a prohibition.

LMPP:
So a permit is an approval within a prohibition?

SN:
Yes.

LMPP:
That is the definition from the state administrative point of view. Alright. Say, if the government, yes, issues a permit, is there a standard, a definite standard? So, say, that it must be written and if it is written it must follow a certain form and then be acceptable from perspective of state administration as valid or legal. Actually, what are the forms of permit issuance practiced by the government according to administrative law that you know of?

SN:
So for permits, permits do not have an applicable standard format actually. So a permit can be given on the basis of a request. So the basis is a request from the society to the government. And then, the format can be a written decision that it is a permit, or could be a memo from the official to whom the request was submitted. Or could also be an approval of a request or could be oral. For example, police giving a permit to enter a no-entry road orally. That is possible. So we distinguish it into two. For the long term, it must be written, but for the short term, it could be oral. And the long term usually has a long legal consequence, and the short term has a momentary legal consequence. So the format could be as a response letter, could be a permit, a permit letter. Could also be an acknowledgement, an approval, could also be oral. So all kinds, and that is accepted in the practice of state administrative law. So that is very much accepted.

LMPP:
So if I may restate what the Expert has just said, that a permit does not follow a definite format, and it means whether written or not written, that also happens in…

SN:
It happens.

LMPP:
… in the practice of administrative law or in administrative law. Beginning with a request, it could be in the form of a memo. Could be an acknowledgment. Could even be oral…

SN:
Could be.

LMPP:
Or could also be, perhaps, in a more formal form, in a Decree, a letter of decree, “considering, recalling and deciding…”, like that?

SN:
Yes, could be.

LMPP:
Could you provide concrete examples about this again, about what you just said?

SN:
For example, about the decision, about the permit issued to erect a building, an IMB. It is clear in the letter that it is a permit to build, “considering, recalling…” and so on. There is also a permit that is immediately approved by the Head of the Office. An approval is also a permit. Or like the simple example I just gave, like a police permitting someone to pass through a road that is legally forbidden, but a permit is given, for example, to access a hospital that should have gone through winding roads, but with police permission, it could pass through a one-way road. The verboten sign could be passed with the police approval. That applies instantaneously. So all kinds of permits. Could be just an approval.

LMPP:
Oh, I see, alright. You mentioned that it is initiated by a request?

SN:
Yes.

LMPP:
And that that request is responded to in the form… could be oral, written, could be in a letter, an approval or in a memo. I will show... or perhaps we have submitted this before in this courtroom, what became evidence in this trial. Or perhaps, Your Honor, so that it is official, could we show what has become evidence from the Prosecution, the letter from Minister Sonny Keraf dated 11 July 2000. There is a photocopy, but I’m concerned the Prosecutors would say that is not official. Just so that it’s official, the letter from Pak Sonny Keraf in his capacity as the Head of Bapedal, letter number 1456 dated 11 July 2000.

J III:
We’ll look for it, but is there a photocopy of that?

LMPP:
There is a photocopy.

J III:
Yes, we’ll look for the original later on. Just show the photocopy to speed up the trial.

LMPP:
Okay.

PP1:
Your Honor, perhaps it could also be shown to me, because the Prosecutors also know what the contents are, and to ask for an approval from the Prosecutors that the contents are accurate?

J III:
Look for the originals to match it. Who knows it is not… yes, please.

LMPP:
Thank you, Your Honor. If it is allowed indeed, that it matches the existing evidence in court, we will continue the questioning. Expert, please read the first page, which starts with “regarding your letter No.1221” and so on dated 17 April 2000. So this is what you meant by a request… so beginning from a request. And this letter is from PT NMR, therefore this letter was addressed to the President Director of PT NMR. My question, after looking at this letter… please look at it more closely… according to the state administrative law that you, that is your expertise, is this considered a permit or no? Looking at its format?

SN:
Okay. I see this is a valid letter from an authorized public official. So this is from the Minister of Environment, the Head of Bapedal, Mister Sonny Keraf. And he was appointed by the President. There is a Presidential Decree. So this is an official decision by a public official. Secondly, this is in response to a request from PT NMR. Therefore it was concluded, allowed… ‘allowed’ is another word for giving permission to PT NMR to dispose of tailings waste. And then this is a permit because an allowance means that, since disposing of waste into the sea is actually prohibited, but with this permit, PT NMR was allowed to dispose of tailings waste into the sea.

LMPP:
Alright. So by looking at the entire paragraph “with regards to your letter number…” such and such, referring to the letter from PT NMR regarding the tailings disposal into Buyat Bay, “… hereby we inform you that you are allowed to dispose of tailings waste that you produce into Buyat Bay with the following requirements.” And then there’s one, two, it’s all in there, I’ll get into that later. So according to the discipline of state administrative law, is this a permit?

SN:
Yes, a permit, according to state administrative law.

LMPP:
A permit. Alright. Before I get into [unclear], I would like your best opinion about the following fact. This letter is regarding tailings disposal into Buyat Bay, in Buyat Beach. And this letter… that letter was filed in 2000, and the disposal, the permit for tailings disposal came out later after there was Law No.23 of 1997 about Environmental Management. It was then followed by a government regulation, and in that law there is a provision about a transition period where five years time is given to make adjustments. So in other words, it is effective in… so five plus 97… that means in 2002. Meanwhile PT NMR, as written in that letter, had submitted the letter on 17 July 2000. So it means three years before this requirement takes effect. What can you explain about the fact that PT NMR submitted the request early with regards to this permit, meanwhile PT NMR already had a permit as provided in the AMDAL at that time, which mentions that the activity included tailings disposal into the sea? So there was an approval from the government. What can Expert explain about this fact?

SN:
So in my opinion, PT NMR has demonstrated the good will by requesting a permit to dispose of tailings into the sea by following requirements prescribed by most recent laws. So the older permit still expires until the transition period ends. That is my opinion.

LMPP:
About the fact that it came sooner than what is obligated, is there anything that can be explained, bacause it was sooner? The request was since 2000, meanwhile it was still permitted until 2002, according to the transition provisions of Law No.23 of 1997.

SN:
So it still applies, the permit to dispose of waste is still valid until the transition period expires. And as I see it, if PT NMR requests a permit, that means PT NMR has demonstrated the good will, according to law, to comply with requirements according to the new law.

LMPP:
Besides just having good will, is there a term of anything else that can be said about [PT NMR] taking care of its obligations in advance of what it should be?

SN:
That, in my opinion, is a good precedent for a company, yes, to meet requirements that apply in Indonesia.

LMPP:
Alright. Expert, I would like to continue. That was just the first paragraph…

SN:
Alright.

LMPP:
And then it was followed with the following provisions. The first one is about the amount, yes, of what is allowed [to be disposed] into the sea, which is 5000 cubic meters per day. And then the quality standard. That is number one. And then number two, three, and four, yes, number two, three and four relate to a new term here, the ERA (Ecological Risk Assesment). So it’s called ERA. We looked for it in the law, there is no mention of ERA in the law or according to positive laws in this Republic. And then in the previous hearings it was found that it turns out it was only in draft law. So there was only the draft law. But it’s in here, from number two, three and four. And then number five, about quality standards in that ERA. The question now is, earlier you said that it was a permit. Let’s say… so fictionally speaking here… let’s say that number two and number three are not complied with, because it says here there was a grace period, which is six months, if I’m not mistaken, yes? Yes, six months since this letter was issued. This ERA, whether there was or there was no legal basis to it, was not met by PT NMR. According to administrative law, what is its effect on the permit that had already been issued? Considering that after this letter there was no other letter whatsoever until PT NMR’s mining activity officially ceased in August 2004 according to the Work Contract. Please.

SN:
Alright. The first effect is that PT NMR is allowed to dispose of waste, meaning, given permission to dispose of tailings waste into the sea. The second, if a permit is to provide a sanction or other legal consequence, it must be written clearly in that permit. For example, if it doesn’t meet as such, that would mean your permit will be revoked. That must be stated clearly, and I don’t see it here. So according to the general principle of good governance, all government decisions must provide the legal certainty to the requesting party, among others, by giving sanctions in case obligations are not met. If there is no sanction, it would mean there is no legal consequence towards, for example, the non-compliance towards regulations.

LMPP:
Alright. So the keyword here is because there is no legal consequence as the Witness mentioned, therefore, seen from the legal certainty, seen from the administrative law and good governance right there, there is no legal consequence whatsoever in case that is not carried out. Is that more or less what you wanted to convey?

SN:
Yes, like that.

LMPP:
What about the fact… what about the fact that even though six months had passed, yes, like I said, until PT NMR mining activity ceased in August 2004, there was not one letter issued by the government, yes, in this case the Ministry of Environment about this letter. So… whereas according to the environmental law, the KLH or the government must be proactive in this matter. So it says ‘must be proactive’ in the law. So based on that fact, what is the rule according to your best knowledge?

SN:
So, in my opinion, the government had approved of what was being done by PT NMR all this time, as the legal consequence.

LMPP:
So it means [the government] approved. So a confirmation to previously existing permit, that what’s being done by PT NMR – submarine tailing placement – is trully permitted and approved by the government. Like that, is that how it is legally?

SN:
Yes, like that. Because in the theory of state administrative law, if according to laws and regulations there is no response given within a certain amount of time, that could mean that it is approved. That is if… but it could also mean rejected. But in the State Administrative Law [PTUN] it says “[If] within 90 days the official does not issue [unclear] that means [he] rejected [the application].” But as I read in the environmental law, if 75 days is given and there is no response, that means the government has approved… approved of what is being done by the applicant. That is called a positive fictive decision in law… 

LMPP:
A positive fictive decision…

SN:
Approving.

LMPP:
That is the term used in administrative law to describe… what was it again?

SN:
So the silence of the authority towards the activity conducted by the community, or towards the request submitted by the applicant.

LMPP:
So the authorities or the government should be the ones taking action. But they do not, which means, according to administrative law, it must be concluded as a positive fictive…

SN:
Yes.

LMPP:
So that means a tacit approval.

SN:
A tacit approval.

LMPP:
Alright. Your Honor, I’m finished with my questions. Oh yes, a little addition…

J III:
Please.

LMPP:
But it actually has been said, because it came out in the previous session…

[recording stopped]

LMPP:
... it exists, the temporary, temporary permit. Because, indeed, when Sonny Keraf, the former Head of Bapedal, was examined in this court, it’s true that it is a permit, albeit a temporary permit. By looking, reading and analyzing this letter, is it true that this is temporary?

SN:
To be considered temporary it must be clearly stated in writing in this letter. So why is it temporary? Is it because there is a certain time period or because there are other conditions? And that has to be stated in writing in that permit. And that is for the purpose of legal certainty for the applicants, so that the applicant knows if it is temporary or permanent. Like that. As long as it doesn’t say ‘temporary,’ it would mean a permanent permit. That’s my opinion.

LMPP:
Alright. So it means it’s not temporary, because indeed it says nothing about being temporary in there. Just wanted to confirma. So it cannot be interpreted that this is a temporary permit?

SN:
Looking at the letter I interpreted, to my knowledge, this permit is permanent in nature.

LMPP:
Still pertaining to this… I don’t know if my question is relevant… if we look at this permit, do we just look from the point of view of the permit issuer or looking from the permit recipient’s or do we have to look from both angles?

SN:
Look from both. So the applicant is a person that has, for example, legal competency and so forth. And then the issuer is an authorized issuer, an authorized person, an authorized party. Meaning that it is appointed by an official decision from the government and it is indeed an authorized institution in this matter. So we must look from both the applicant and the issuer.

LMPP:
Very well. That would be it for our questions for now. Thank you, Your Honor.

J III:
Is there more from the Legal Counsel? Please. 

PS:
Thank you, Your Honors, for the Panel’s permission. We’ll continue…

[Recording stopped]

PS:
... is there a standard format of reference for what a formal permit should look like? If I didn’t get it wrong, but if I did, you are welcome to correct me. Does format difference of a permit affects the legality of that letter? Let’s say the permit to dispose of tailings into the sea, which says “considering, recalling…” and so forth. But in this case it somehow came out like this. Can the format void the essence of the permit?

SN:
No. So the format does not hinder the issuance of the said permit. So the format, as I said, could be a decree, could be a response to an application, could be a memo, could also be oral.

PS:
Alright. You touched on the fact that permits do not necessarily have to originate from the request of people at large. Meaning, if there is a decision from the State Administration Official in that regard, must a permit be related to a request? Is that it?

SN:
Yes. A permit is issued for each request, not to the community at large, but based on each request. And every request could then be approved or rejected through a decision which can have different formats.

PS:
Would you be clearer, Expert? If I, as an applicant from the community, request the State Administration Offical, request a permit, whatever it is, say a construction permit, the relevant official or the official authorized in that field gives his approval signature – I want it clear and concrete – can that approval signature be classified as a permit?

SN:
A signature can be considered as a permit if there is such a request for that purpose.

PS:
Meaning, in the header of the application letter, the head of the office or the authorized official on such and such date, signs it or approves it, signs it on the application. Can that be classified as an approval or a permit?

SN:
Yes, that is an approval. So a permit is an approval from an authorized official.

PS:
Could you explain the characteristics of a State Administration Official Decision?

SN:
First, it is based on the filed application. Second, it is issued by the authorized official. Third, the said authorized official holds office in an authorized institution. Fourth, the decision should better be in writing… in writing for the sake… in legal definition, even though in the state administrative law, in practice, it could be oral, but for the purpose of proofing it must be written.

PS:
And have the characteristics you just mentioned become the characteristics or requirements to sue the State Administrative object?

SN:
Yes, correct.

PS:
And the characteristics of the State Administrative object could be known and could also be measured if that letter is valid, or legal, as a permit? 

SN:
Yes, correct.

PS:
Witness, I have here in my hand letter number 1456. It’s been asked earlier, and you have said it is a permit, and is permanent in nature. But my question, if seen from the State Administrative objects, could that also be considered as a permanent permit?

SN:
Yes, from my obeservations as an expert in state administrative law, this is a permanenet permit because there is no definite time limit here.

PS:
In Government Regulation article 20, Government Regulation Number 27 of 1999, all applications… article 18 also says so… or plans that are made by the initiator [and submitted] to an authorized official must be responded to or rejected by the said official within 75 days. If it is not responded, it’s considered that the authorized official considers the applications pertaining to the environment as being environmentally feasible. Meaning, it is allowed. 

According to the Expert… before I ask, I would like to relate it to the provision in Article 28 Passage 7 of the Work Contract, it reads as follows, so that you can provide your expert opinion, “… if an approval or a permit or a consent from the Department or the Government of Indonesia or part of or its apparatus is asked, and if an application is submitted from a company to the Government of Indonesia, based on this agreement, the approval or permit in question will not be held or postponed for undue reason.” In article 16 of the Work Contract it says as follows, “The Minister may convey to the company certain objections regarding the plans and designs of the company and the Government reserves the right to withold the approval for the plans and designs pertaining to construction, expansion, modification and replacement of company facilities that are unfit and improper which may damage the environment or limit further development potential, or greatly disturb the social and political stability in that region.”

“The Government’s approval will not be upheld or postponed for undue reasons and if within three-month’s time after the submission of the plans and designs the Government does not state its objections, the said plans and designs which have been approved in Article 10, point 10 of the Work Contract.” Who is government? It’s defined as follows: “Government means the Government of Republic of Indonesia, Ministers, Departments, Bodies, Institutions, Regional Government, the Head of the First Level Region [Governor of the Province] or Second Level Region [Regent].”

My question, in the perspective of State Administrative book there are two provisions of law; the Environmental Law, Criminal Law and there are other laws. I’m not talking about criminal law here, because your field is administrative [law]. The existence of a Work Contract in the position or in the Government Regulation about Administration, does it apply as lex specialis?

SN:
Alright. In the developments of law, in state administration, it says that if the Government enters into a Work Contract, which is part of civil law, the Government is bound to the agreements it made with the investor and the community. So in this case the Government is… the Work Contract is lex specialis of the lex specialis which is contained in the existing application. And the government is obligated to honor the agreement which it made with the community because the government is an implementer of the legal entity of the State. So the State as a legal entity shall honor the provisions it has made or the agreements it has signed with other parties. The State as a legal entity must honor the legal provisions it has made itself.

PS:
The State, represented by the government, must honor all binding [agreements] it made itself based on the principle of…

SN:
… the general principle of good governance.

PS:
Good governance, as recognized by the UN General Assembly in the Conference of Montevideo. If that’s the case… if, like you said earlier, there is no response from the officials, it can be classified as… what was it… positive fictive?

PS:
Positive fictive…

SN:
In this particular case, there is a permit which has been submitted and the government… you’re holding it… has responded with the letter that you hold there, number 1456. My qeustion: if an application has been received by the government as a requirement for a permit, and has been done in a timely fashion, do you see – judging by the format of the letter or its contents or the essence – that that letter will become void merely due to factors outside of what is contained in those provisions? And would Expert explain what are the factors that could cause the letter to become void or no longer valid?

SN:
Based on this letter number 1456, I can conclude, to my opinoin, that this is a permit that is permanent in nature, because no definite limits are given, until what time. For example, if PT NMR does not comply with all applicable requirements, so based on the assumption of good governance, all of it must be provided with legal certainty. And also must be provided with clear sanctions for every decision or permits, including permits issued by the Government. And then that permit could be voided by; first, the official who gave it; second, by the superior of the official who gave it; and third, by a court decision. So there are three things that could nullify a permit. So the person who gave it, his superior or by a judge’s decision who can state that the permit is null or revoked by law.

PS:
There are three conditions to be able to void letter number 1456 in your hand?

SN:
Yes.

PS:
They are: court decision, or revoked by the person who gave it, and what’s the other one? 

SN:
Revoked by the superior [of the issuing official].

PS:
Revoked by the superior of the [issuing official]. Alright. In the provision of Article 14, passage 2, regarding quality standard… I repeat, Article 14, passage 2, Law No.23 of 1997 about Environmental Law, it mentions that environmental quality standards must be governed by a Government Regulation. This is what the law orders. My question: can an environmental quality standard be taken from results of studies or results of someone’s research? Or say, if there are quality standards from other countries, can those be used in the perspective of state administrative law?

SN:
If it is indeed stated or will be provided by the law or by a government regulation that must be, [unclear] first, what is being said by the government. That is a delegatoin from a law towards this decision.

PS:
So if the law considers that the quality of a certain environmental quality standard must be regulated by a Government Regulation, so the regulation… moreover, taking a study, that cannot be forced as a legal basis?

SN:
Right, in cannot be made as a legal basis.

PS:
Alright. That would be it for our questions, Your Honor. Enough. Thank you.

J III:
We invite the Public Prosecutors, if anyone would like to ask questions.

PP1:
Thank you, Your Honors, for the opportunity provided. We will continue questioning, a number of questions to the Expert. Expert, you said earlier that in a permit, certain conditions could be stated, yes? You said that the letter you are holding is a permit. Are there any conditions in that permit that you’re holding now?

SN:
So, there are three kinds of conditions in state administrative law. There is constructive conditions, there is hypothetical, and then also declarative. So constructive means, before a permit is obtained, the person must meet certain applicable conditions. In this case, for example, to obtain a driving permit one must take a test, all sorts of tests, the theory, driving tests, and only then a permit is given. That is called a constructive permit. So it must meet all those conditions. 

And then there’s hypothetical permit. So the permit is given, but then there is something that has to be done. For example, a mining permit is given to an investor, but [the investor] is required later at the end of the mining to reclaim all kinds of things. That is called hypothetical.

There are also permits that have declarative conditions. So this is the actual practice. So the permit is given with certain conditions, for example, but then no clear sanctions are provided. For example, the applicant does not meet applicable requirements, which have been set. That is called declarative, only stating it. And that has no legal consequence, for example, to be carried out by the entrepreneur or the community.

PP1:
So in your opinoin, in the permit that you are holding there, now, what sorts of conditions are provided in there? You have just mentioned three classifications, yes? In what you are holding there, what are the forms of the conditions intended in there, according to what you have studied about the letter?

SN:
Yeah, in my opinoin, this is a permit that provides conditions that are by nature declarative. So it is declarative, that it has to meet this and that. Because no sanctions are provided in case they do not meet [the conditions].

PP1:
Alright. Even if no sanctions are provided in there, if those three conditions are not met, can that be considered or cannot be considered a violation of that permit?

SN:
Like I said earlier, we must look at permits from two perspectives, the permit applicant’s and the permit issuer’s. So the applicant must meet certain conditions before it takes effect. For example, like this: the applicant must submit a written application to the official authorized to issue permits. That is provided for in there, yes? And then the issuer, as soon as the decision is issued, must also specify clear legal provisions. Meaning, if certain things are violated, like 1, 2, 3, 4, he must also specify clear sanctions in case they are violated. For example if…

PP1:
In case of non-compliance you mean?

SN:
In case of non-compliance clear sanctions are given. So if no sanctions are specified, no legal consequence can be applied.

PP1:
It’s like this… earlier you said there are no sanctions. We’re not talking about the sanctions just yet, okay? What I would like to ask, like my question earlier, if the conditions in that letter are not met, can that be considered a violation of that permit?

SN:
This is not just… if it is considered a violation, it is not just a violation, let’s say, by the applicant, but there is also a violation by the permit issuer. Why not specify sanctions in there? 

PP1:
That is not my question. What I’m asking, by not carrying out the requirements, like you said, in this letter, not complying with those requirements, is that considered a violation of the permit or not a violation of the permit that you just mentioned here?

SN:
In the state administrative law theory, conditions are always referred to as obligations, and there are two types of obligations: obligations in a narrow sense and obligations in a broad sense. In a narrow sense, meaning there’s no sanctions. But obligations in a broad sense mean that there are sanctions.

PP1:
Okay. You said there are obligations. Are there any obligations in that letter?

SN:
Yes, there are. These conditions, in my opinion, there are indeed conditions that must be met by PT NMR, yes?

PP1:
Must be met by the rescipient, like you say, the party issuing the permit. When the recipient of the permit does not meet the obligations like I asked…

SN:
Ah see, that’s…

PP1:
Hang on, Expert, is that considered a violation or is that not a violation of that letter, which you defined as a permit?

SN:
From my conclusion, after reading this letter, these are obligations in a narrow sense. Obligations which bear no sanctions, because no sanction is specified.

PP1:
That is the issue of sanctions. My question has two alternatives: does that violate or not violate the provisions contained in this letter?

SN:
My opinion, I would leave it to the Panel of Judges to determine whether it constitutes a violation or not.

PP1:
So that means you do not have an opinoin on that, yes?!

SN:
Because I’m onluy providing expert opinon, I am not giving my opinion like that.

PP1:
Could you provide an explanation or not about this question? This relates to your expertise, does it not? You have also explained about conditions by… or you [unclear]… and here you have stated that you are providing your opinions as an Expert, and then I’m questioning this.

SN:
In my opinion these are obligations without sanctions, obligations in a narrow sense.

PP1:
Right, okay, obligations without sanctions. [There are] obligations without sanctions and with sanctions. But what I’m asking, is this a violation? You cannot answer.

SN:
I am not a judge so I will not asnwer.

PP1:
Enough… enough.

J III:
It’s like this, you see… this violation, a violation of that or a violation of law, what do you mean here?

PP1:
Well, what I mean by my question… my question is clear. Is this a violation of this letter, the letter which this Expert interpreted as a permit? That’s what I’m asking. Okay, for now I will follow your opinoin that it is a permit. Obligations here, you say there are obligations…

LMPP:
Your Honor, perhaps the Prosecutor was not following. It was said earlier it’s declarative. So it just declares, yes, like it is provided in those provisions. So if it [the Prosecutor] forces to say if it violates something that is merely declared, I don’t think this is legally relevant.

PP1:
Morever if the status is hypothetical, which is determined in the future.

J III:
Yes, that could be interpreted as a violation, perhaps could be interpreted that way. Let me just take an example then. If I tell the Prosecutor to come to my house, “tomorrow you come to my house, yes?” For instance. And then the Prosecutor does not come to my house, more or less like that. But if you come to my house, or if you do not come to my house… whatever, that’s more or less what he means. So it’s just a declaration, you see. You come…

PP1:
Correct. Here, a permit is declared. If it has to do with… hang on there, Counsel, I’m about to provide an example like what the Judge just gave. Prosecutor comes. The requirement is that you must come wearing a uniform. And then when he, with that requirement, comes without a uniform, an official uniform, doesn’t that violate the requirement? That’s what I mean by my question. That is why I questioned it in the letter which you said is a permit. You acknowledged that there are requirements in there. When these requirements are not met, can that be considered as violating this letter or a non-violation of this letter? But the Expert has said that…

J III:
Can you answer or no? Can you give your opinion on this matter?

PS:
May I comment on it, Your Honor, an opinion about this debate, before the Expert answers it? Would you give us an opportunity, we have an opinion about this matter. Actually there has already been a clear answer, it’s just that the sentence has been changed there…

J III:
Yes, I know. That is why, it’s been stated as declaratory actually. Yes, so I mean, Prosecutors, be more specific, you know?

PS:
Alright. It’s like this, what we mean, Your Honor. What this Expert says, it is considered a violation if there is a prohibition. In the meantime, this letter does not put down sanctions for prohibitions, so it cannot be interpreted as being in violation or not.

J III:
It’s not like that… that is the interpretation of Legal Counsel for the Defendant. I’m asking the Expert himself, as an expert, how is it? Can you answer or no? Just like that, up to you. Because what’s being asked is your opinion as an expert. We cannot interfere with your opinion, or it would look like I’m dictating my opinion on you. So I don’t need to ask if this is my opinion. So what is YOUR opinon, you see?

SN:
Yeah, in my capacity as a lecturer, I cannot make a decision about this case because I… because if I decide that would mean I am partial to one side. But I can give an opinoiin. This is indeed a permit. There are indeed requirements in here, but these requirements do not provide any sanctions. And that means, in my opinion, it does not [violate]. And even if it does… if there are no sanctions, it would not be a violation, in my opinion. That is my opinion.

J III:
So like that, yes, your opinion. Because there is no sanction.

SN:
But I am not making a decision here…

J III:
Because no sanctions are provided in there. Even though there are requirements, but they do not carry any effects, any consequences, in case those requirements aren’t met. So that is his expert opinion. Because there are no sanctions, there are no effects. Yes, please, would you like to continue? Because we cannot force our opinion on him, right? That is his opinion.

PP1:
The Expert did not give his opinion regarding this matter. Our apologies, but we think, we doubt the competence of this Expert. Whatever others think about this, but that’s what we think.

J III:
Yeah, alright. And that should expressed in…

PS:
Yes…

J III:
… your charges. You may enter that this Expert, in your opinion, is not this and this and that, give your reasons. So no need to express it in this hearing. I think that’s how it is, yes?

PP1:
Alright, thank you.

J III:
Yes, please continue.

PP1:
No more questions from us.

J III:
So finished, yes, Prosecutors, no more, yes?

PP1:
Because that’s what it seems like to us. Thank you.

J III: 
We give the opportunity to the Defendant. Are you going to ask questions or provide a response to the Witness’ or Expert’s testimony?
RBN Comments
RBN:
Thank you Your Honor, I have no questions for this Witness.  

HS:
Terima kasih Yang Mulia saya tidak ada pertanyaan. 

RBN:
I accept this Expert Witness’s testimony in its entirety.

HS:
Saya terima kesaksian Saksi Ahli ini secara keseluruhan. 

RBN:
Of importance, this Witness testified under the law, the 11 July 2000 document signed by Sonny Keraf is a permit, that this permit was not temporary and the permit was valid until the time PT NMR tailing discharges concluded in October 2004. Therefore PT NMR tailing discharge was a legal action under the law of Indonesia.

HS:
Yang penting di sini adalah Saksi adalah memberikan kesaksian bahwa menurut hukum dokumen 11 Juli 2000 yang ditandatangani oleh Sonny Keraf merupakan suatu izin bahwa izin tersebut tidak sementara dan bahwa izin tersebut berlaku sampai penempatan tailing PT NMR selesai dilakukan dalam bulan Oktober 2004 karena itu yang punya penempatan tailing PT NMR merupakan hal yang legal di bawah hukum Indonesia.

RBN:
Of further interest, PT NMR was not required to obtain a permit until 2002 since 1997 Law provided 5 years grace period for compliance.  However, PT NMR did seek understanding of the legal requirements from the Minister of Environment applied for legal issues that permanently in the year 2000, 3 years prior to [inaudible] it was legally required to do so.

HS:
Yang menarik lebih lanjut Yang Mulia adalah bahwa PT NMR adalah tidak perlu mendapatkan suatu izin sampai tahun 2002 karena Undang-undang 1997 memberikan masa tenggang kepatuhan selama 5 tahun.  Meskipun demikian, PT NMR berusaha mendapatkan pemahaman dari persyaratan legal dari Menteri Lingkungan hidup dan kemudian mengajukan permohonan dan mendapatkan izin dalam tahun 2000 yakni 3 tahun sebelum dipersyaratkan secara hukum.  

RBN:
Thank you.
HS:
Terima Kasih Yang Mulia.
J III:
So for the time being your testimony is sufficient, according to the Panel.

[Recording stopped]

SN:
Your Honors, may I respond to the Prosecutors who doubted my expertise?

J III:
Doubted your expertise? Ha ha ha… or this will happen, later… well, alright then.

PP1:
I guess that’s just our opinion, yes, whatever you say, but that’s our opinion. But, yes, you can have other opinions. 

J III:
Yeah, here’s the thing actually. I actually wanted to say earlier that there’s no need to use such a tone in this court, disparaging remarks like that. We must avoid that. If there are comments that we doubt someone, put that in your charges or defense, but with reasons that make sense. See, this is the consequence if… both Counsel and Prosecutors, when experts were presented by the Prosecuotrs, it looked as if they were being harassed by the Counsel.

PP1:
Yes.

J III:
Then there will be experts presented by the Legal Counsel, yeah, and then it starts all over again, the disparaging remarks, yes? Actually that’s unnecessary. So put that in the charges and defense, say that you doubt the competence of this and that expert witness, presented on such and such date…

[Recording stopped]

J III:
Let’s, how do you say, let’s have respect for each other, yes? If I say that he is a Doctor, a PhD, and then we… see, what’s… me too, so enough already, yes? So if you feel something unpleasant, or offended, there’s no grudges, yes?

SN:
No.

J III:
There is no malicious intent.

SN:
Yes, I, I understand, Your Honor, and here I brought a document from the Minister of Education who appointed me as a Professor in [unclear], if I need to prove my expertise.

LMPP:
Actually we wanted to hand the CV, Your Honor, actually…

J III:
Oh, his letter of appointment, not, whatisit? Oh, a Professor from… oh, if you doubt, do we need to give this to the Prosecutor, or no?

PS:
Why not.

LMPP:
I think to the Prosecutor, Sir, I think.

PP1:
You are a Professor indeed, I do not doubt that, ha ha ha… but the testimony is doubtful, about how the testimony was given.

J III:
Oh, yes, please, please… this is for us, yes… no… is there a photocopy of this? Oh yes, his ID card. So thank you for your testimony, yes? For the time being we consider it, whatisit… if sometime in the future we think that we need to call you again, perhaps we’ll call you again. But if not, your testimony has been sufficient. Thank you. Thank you for coming. Next witness please…

LMPP:
Alright, peace, yes?

HT:
Watch your back, yeah?

[Audience laughs]

LMPP:
Thank you, Your Honor. The next witness, please call Doctor Rudy Sayoga from ITB Bandung…
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Rudi Sayoga 
J III:
Please. Do you have your ID, yes?

RSY:
I do.

J III:
Please, so we can see your identity. Please return to your seat. We’ll keep this for the time being, yes. So your complete name is Pak Rudy Sayoga… Sayoga Gautama. This is Dr., Tr., no? 

RSY:
Dr., Ir., Sir.

J III:
Oh, Ir., The ’I’ looks like a ’T’. Doctor, so Doctor Engineer, yes. Not a [medical] doctor, yes, but a Doctor.

RSY:
Doctor, Sir.

J III:
It’s just that sometimes people confuse [medical] doctor with Doctor…

RSY:
Get it wrong, ha ha ha.

J III:
Usually a Doctor, the ’D’ is uppercase, the ’R’ is uppercase, yes? No? The ’D’ is uppercase, the ’R’ is uppercase too, yes?

RSY:
The ’D’ is uppercase, the ’r’ is lowercase.

J III:
And when the ’D’ is uppercase and the ’R’ is uppercase, what do they call it?

HT:
[Medical] doctor.

J III:
No. A [medical] doctor, the ”d” is lowercase, the ”r” is lowercase too.

RSY:
Lowercase.

J III:
Yeah, alrighty then. Whatever it is, the fact is we have a Doctor Engineer here, yes? Born in Singaraja?

RSY:
Right, Sir.

J III:
Are you Balinese?

RSY:
No.

J III:
Oh, just a coincidence.

RSY:
Coincidence. I was only born in Singaraja.

J III:
17 September 1954.

RSY:
Yes.

J III:
Religion, Islam. Occupation, teacher, lecturer. Where are you a lecturer, by the way?

RSY:
At Bandung Institute of Technology [ITB].

J III:
Oh, ITB, yes. An ITB lecturer, mister Prosecutor.

PP1:
Yes.

J III:
Address, Cigadung Raya Timur No. 114/116, Kelurahan Cigadung, yes, Bandung.  Your nick name, I’ll just call you Pak Rudy, okay, or Witness or Expert, or Pak Rudy.

RSY:
Yes, Sir.

J III:
Where did you earn you Bachelors?

RSY:
At Bandung Institute of Technology, in Mining Engineering.

J III:
What is your last level of education?

RSY:
I earned my doctorate in Germany.

J III:
Earned your doctorate in Germany.

RSY:
In hydrogeology.

J III:
You took your doctorate specializing in what field, what expertise?

RSY:
In hydrogeology.

J III:
What’s it called again?

RSY:
Hydrogeology.

J III:
Hydrogeology, huh?

RSY:
Yes.

J III:
I, too… so you’ll explain about hydrogeology. Geology is about earth, I guess. Hydro has to do with water. So, water. Water, and earth.

RSY:
Well, you can say, water and earth.

J III:
Or ground water, if we combine it. You’ll explain it more clearly, yes? So you are being presented here for the interests of the Defendant.

RSY:
Yes.

J III:
But even though you are here for the Defendant, according to the oath, we are hoping to hear from you, according to your expertise or your best opinion, as an expert, right?

RSY:
I’m ready.

J III:
Because experts usually have, let’s say, a principle that… sometimes it’s like this, we have to think like this, if you’re an expert, no matter who presented you, must provide your testimony according to your expertise. No need to think about whether this testimony will benefit A or benefit B. Should be like that, no?

RSY:
Yes, correct.

J III:
No matter what ”I’ll give [testimony] according to my expertise.” Like that. On the other hand, we, Judges, Prosecutors or Legal Counsel, cannot interfere on the opinions. If the opinion is like that, then that is the opinion. Right?

RSY:
Yes, correct Sir.

J III:
Of course there will be an oath soon, yes, Sir?

LMPP:
Oh, yeah Your Honor, since this Expert also went to the field…

J III:
Oh, yeah?

LMPP:
… personally. Meaning, since he saw facts there, could he be considered like the previous witnesses?

J III:
Oh. Like this then, I ask you… have you personally been to Buyat Bay?

RSY:
To Buyat Village.

J III:
Buyat Village, Buyat Village, not Buyat Bay, yes? Not the beach, no?

RSY:
I did go to see Buyat Bay too.

J III:
Oh, you saw Buyat Bay, huh? If you did see then the questions should be only about what he saw, questions as Factual Witness. But you did not conduct research or studies, right?

RSY:
Not in Buyat Bay, but in Buyat Village, yes.

J III:
Oh, in Buyat Village? Alright then, we’ll ask later. Let’s just swear you in as a Factual Witness and as an Expert. Please, we’ll swear you in as Expert.

[Witness takes the oath as an Expert Witness] 

[Witness takes the oath as a Factual Witness] 

J III:
You said earlier that… I just want to ask about facts, yes. You said you’ve been to Buyat Village, yes?

RSY:
Yes.

J III:
When did you go to Buyat Village?

RSY:
Twice. Once in April, and another time in July.

J III:
April, year?

RSY:
2005.

J III:
And?

RSY:
July 2005.

J III:
July 2005. What did you do there?

RSY:
I took part in the research team from LPPM ITB and Engineering Faculty from Universities.

J III:
Hold on, slowly, L what?

RSY:
LPPM ITB.

J III:
LPPM ITB.

RSY:
Yes.

J III:
So a contingent, yes, not just you yourself, yes?

RSY:
Not just me.

J III:
How many people?

RSY:
Four people.

J III:
Four people. All experts?

RSY:
Experts.

J III:
Could you say, these four, what were their respective expertise?

RSY:
So the team comprised of two institutions, LPPM ITB and the Engineering Faculty of Gadjah Mada University. The research team consisted of four people. The first was Professor Doctor Rubini Soeryaatmadja, a senior geologist. Then Professor Doctor Sudarto Notosiswoyo, a hydrogeologist. Myself, a hydrogeologist and Doctor Engineer Heru Hendrayana from UGM, a hydrogeologist.

J III:
So there were mostly experts in …

RSY:
Hydrogeology.

J III:
Hydrogeology. So these two teams… or rather, they were split into two teams, yes, like that?

RSY:
One team from two institutions.

J III:
One from two institutions. So from two institutions combined into one team. So on whose sponsorship was this or on whose invitation did you go there?

RSY:
On PT NMR’s request, to conduct hydrogelogical studies in Buyat Village and its environs.

J III:
Oh, to conduct hydrogeological studies in Buyat Village and its environs on the request of PT NMR, yes? Certainly funded by…

RSY:
Correct.

J III:
When you conducted… before you went on to conduct the research, did you know what the purpose was of this research? What this research intended to find out?

RSY:
This research aimed to learn about the hydrogeological condition in Buyat Village, which included the pattern of groundwater flow, and then groundwater quality as well as the quality of water in Buyat River.

J III:
The water of Buyat River and soil quality?

RSY:
Yes.

J III:
How long were they there, these experts?

RSY:
In the field, at the end of July. The field work was in July. So in April it was the field survey, and in July we conducted a field survey. We, the main team, were there for one week, and then we also had a field implementation team, field survey [team] that was there for one month.

J III:
What were the equipments used in this research? What equipment was used?

RSY:
Our research included geological mapping. The equipment was a geologist’s mallet, geologists’s compass. And then we conducted measurements of river flux. For that we used an instrument called current meter, to measure the current. We also did a topographical mapping using mapping equipment, such as a theodolite and peripherals, performed by one team from UGM. And then we also did drilling, drilling, and this drilling certainly used drilling equipment, and from that activity we took samples of both the water and the soil.

J III:
Oh, groundwater, yes?

RSY:
Groundwater, river water as well as rocks obtained from drilling. We took samples from drilling to be analyzed at…

J III:
That was around Buyat Village, yes?

RSY:
Around Buyat Village.

J III: 
The results of this team’s work was put in a report or what?

RSY:
In a report, in a report.

J III:
A report, yes?

RSY:
Report.

J III:
At the end of the work period?

RSY:
Yes.

J III:
And then [a report] was produced?

RSY:
A report which was handed to PT NMR.

J III:
PT NMR, yes. The party requesting, yes.

RSY:
Yes, correct.

J III:
Besides submitting this report to PT NMR as the requesting party who asked to conduct this research, have these results been presented publicly or before a scientific community?

RSY:
They have been. So we presented this at an international seminar organized by Sam Ratulangi University in June in Manado. We presented our findings, our initial findings. We presented that in the seminar. And then after we finished the report we also presented the results to, certainly PT NMR, as well as to a number of…. There were two meetings with the North Sulawesi provincial government as well as Bolaang Mongondow and South Minahasa district governments. 

J III:
I see. Of course you remember the results in broad terms?

RSY:
Yes, I still do. 

J III:
We’d like to ask, perhaps just in this way. If it’s like this, maybe not in detail, perhaps it would be too hard for you, yes?

RSY:
Right.

J III:
… because you’d have to refer to the report. But in broad terms, what were the results from the examination of groundwater around Buyat Village? What were the contents present in the groundwater or in the rocks there?

RSY:
Very well. I would like to ask permission to use a slide, if I may, Sir. I request, Sir, to explain… 

J III:
Yes.

RSY:
So briefly, this was the purpose of our research. The team comprised those four, which I have explained earlier. Perhaps I’ll go straight to the results. So there are three, there are three results that we obtained, or rather the result of this research could be illustrated from these three things. The first one is the system and the pattern of groundwater flow in Buyat Village. And then the distribution of arsenic content in the wells of Buyat Village community, and… and also to find out about the source of the arsenic, and then the profile of water quality of Buyat River from the source to the mouth of the river.


I will begin with groundwater flow pattern. So… sorry, this is still in English. Actually we tried to ’Indonesianize’ it. So, conceptually speaking, in Buyat Village there are two groundwater-conducting layers, meaning earth layers that contained groundwater, which in hydrogeological terminology is called aquifers. First is a shallow aquifer, and second a deep aquifer. So this result, this model, this model, we reconstrcuted it from the results of mapping acivities as well as drilling that we did. This is the profile of groundwater flow pattern in Buyat Village, the shallow groundwater that has been used by the community to, how do you say, as the source of drinking water.

J III:
So that was shallow well water?

RSY:
… shallow well. So this is one. So this is the mapping result of wells in Buyat Village. So we mapped and took samples from 49 wells in Buyat Village, community wells, dug up wells. From well mapping and also from topographical mapping we were able to draw up the pattern of groundwater flow. So groundwater in the north part of Buyat Village interacts with Buyat River. This is our first finding.


And then from these well water samples we identified a number of chemical parameters. But the two that we focused on, the first one is arsenic, and the second one is mercury or quicksilver. From all samples that we analyzed, mercury was not detectable. So it was still below the detection limit in the laboratory. Meanwhile, this is the profile for arsenic, Sir. So this is the profile of arsenic distribution pattern in Buyat Village which we concluded from these 29 wells… there were 22 wells which contained arsenic below 10mg/liter or 10 parts per billion; 26 between 10 an 50 ppb, and one above 50 ppb. This was the result of our research, and here is the distribution more clearly presented. So we took samples representing all parts of Buyat. We did not take samples from all wells, but it did represent all corners of Buyat Vilalge where wells are present. 


One interesting [finding] is from the earth samples. We conducted mineralogy analysis. In that mineralogy analysis we found a mineral called arsenopyrite. This is a mineral which has a chemical formula FeAsS. Fe is iron, As is arsenic, S is sulfide. So Arsenic Sulfide was present, but not always present, only in several places. So that is how we concluded that it occurs randomly in the sedimentary rock in Buyat Village, and that is what we think is the source of arsenic in people’s wells.

J III:
I see, I see. Is it possible that PT NMR’s mining activity could have a connection with Buyat River or people’s wells?

RSY:
Theoretically, that is possible.

J III:
By way of… ?

RSY:
By way of, among others, through the river, Buyat River. 

J III:
Buyat River, yes?

RSY:
So if there is mining activity, due to heavy mining activity in the headwaters of…

J III:
In the headwaters, yes?

RSY:
… Buyat Village. So, suppose something gets into the river…

J III:
Put into, gets into the river? Was there any?

RSY:
… and then the river passes the village. But we also did an analysis of, howd’ya say, measured the river from the headwaters, the very source, the parts that, howd’ya say, that we deemed as… and according to preliminary analysis, these were areas that are not affected by mining activities. Because the mining activity itself is located over here. And we took measurements along the entire length of Buyat River down to the mouth. We measured the flux and measured, conducted sampling for quality analysis. And the water quality here indicates that… if, if I… actually, the numbers here are only very low. I will try to illustrate it in a graph, this graph. This is the source of, whatsit called, arsenic in headwaters of the river. This is the very source down to the mouth. This one here is quite high, and this is the source. So when we followed upriver we found a small spring which had a flux of 4 liters per second. Meanwhile, the river itself had 3000 to 4000 liters per second. Meaning 3000 meters/second. And indeed there was arsenic that, that was higher than arsenic in the river, around 39 or 38 ppt.

J III:
Could it be that there is naturally occuring arsenic in those rocks, without humans using arsenic? Can rocks naturally contain arsenic?

RSY:
[They] can contain arsenic, like the example earlier, there’s a mineral, arsenopyrite, Sir. So there is arsenic in rocks.

J III:
So without human activity, putting arsenic inside? It could be present here?

RSY:
Arsenic could be present naturally and indeed for this area, based on information from…

J III:
After research was conducted on community wells, the arsenic content in people’s wells from several spots that were sampled, have they reached levels dangerous to human health with such levels of arsenic?

RSY:
The quality standard according to Health Minister Regulation of 2002, drinking water must contain [less than] 10 mg/liter arsenic. And like we just conveyed, of the 49 wells, there were 22 wells that meet such standards, 26 that exceeded, so between 20 to 30 ppb, exceeding the quality standard per Health Minister’s Regulation of 2002. There was even one that exceeded the quality standard for raw water supply.

J III:
Oh, I see. Wasn’t this informed to the community or the regional government so that wells that have exceeded the arsenic quality standard levels allowed by the Health Minister Regulation are closed. Like that? So that there is no…

RSY:
We… in our report we recommended a provision of more drinking water. For your information, Your Honor, and gentlemen present here, there’s already Municipal Tap Water in Buyat Village. So some wells, especially in the east, are no longer used by the community there, or some people no longer use the water for drinking, but only for washing and bathing.

J III:
I see.

RSY:
But we did recommend that on, whatisit, the southwest [of the village] a clean water source is also provided for the people. But we only go as far as giving recommendations to PT NMR.

J III:
So I mean, besides on PT NMR’s request, this team also shall contribute, let’s just say, beneficial things to the regional government to be more careful about the wells with high arsenic content that cannot be tolerated. Right?

RSY:
We did communicate that in our presentation.

J III:
Communicate to the regional government, yes? And then, that was about arsenic. What about mercury?

RSY:
All water samples we analyzed did not indicate the presence of mercury. So mercury was below detectable limits that can be measured by the laboratorium.

J III:
Still below limits. So, it was undetectable, yes? 

RSY:
Undetectable, yes. So it says there, undetectable.

J III:
I see. So we invite the Legal Counsel for the Defendant to examine…

LMPP:
Thank you, Your Honor. Perhaps you can return to your seat, Expert. You can go back again if required. This has to do with trusting or not trusting, because for earlier witnesses from the Prosecution it was also a matter of trusting. You are from ITB, Bandung Institute of Technology. What are you in ITB?

RSY:
I am a lecturer, a lecturer at Bandung Institute of Technology.

LMPP:
So you are a lecturer at Bandung Institute of Technology. Since when?

RSY:
Since 1983.

LMPP:
Since 1983 to this day?

RSY:
To this day.

LMPP:
It was explained earlier that you earned your Doctorate from what University?

RSY:
From RWTH Aachen in Germany.

LMPP:
From Aachen. I heard it was Aachen at the end, right?

RSY:
Yes, correct.

LMPP:
So in that research team there were three people, or four people in all?

RSY:
Correct.

LMPP:
Three persons from ITB?

RSY:
Correct.

LMPP:
One from UGM?

RSY:
Gadjah Mada.

LMPP:
Aha, so is this the institute or the research institution?

RSY:
We represented the Research and Public Service Institution of ITB. And then our colleague from UGM represented the Engineering Faculty of Gadjah Mada University.

LMPP:
So this research was done by the Research and Public Service Institution of ITB and the Engineering Faculty of UGM. Alright. You said there was that report, yes. Could you… did you bring the report, and could it be shown to this court? So is this the complete report?

RSY:
Yes.

LMPP:
Is there signatures, is it signed in the back?

RSY:
No, we did not use signatures because… but, yes, we did use the label with ITB and UGM stamps.

LMPP:
Oh, with labels and stamps. Because we are entering this as evidence, that’s why we’re concerned about the validity of this letter, because we still use stamps and signatures, you see. But there is no stamp and signatures there?

RSY:
No stamps and signatures.

LMPP:
So if we ask for a cover letter that this is [from] the institution which you referred to earlier, can we?

RSY:
We can.

LMPP:
We can. Thank you. Before I get into the substance… actually, the Presiding Judge has very clearly asked questions and the response was, just so that we are clear about your position, is it true that you were requested by PT NMR?

[Recording stopped]

LMPP:
… November 2004. Government Regulation 4, yes, on page 13 from, uh… so page 13 of this report, there’s point number 22, it says here. So this one is from KLH, “PT NMR must conduct a detailed hydrogeology study with regards to the flow of heavy metals as part of post-mining environmental monitoring.” So there is an obligation imposed by the Minister of Environment, and that is why, among others…

J III:
Oh, the background, yes?

LMPP:
Yes.

J III:
Yes, post-[mining], post what was it?

LMPP:
Post-mining.

J III:
Post-mining. Oh, yes.

LMPP:
So must conduct research, and included in there… certainly it is relevant to this case, because it says in the indictment letter that Buyat River’s quality had deteriorated. It said that the quality deteriorated, and furthermore in that indictment, that this was due to PT NMR [activity]. So that is the question that we… that is why we present this witness. Alright. Expert, earlier you said to this court that this was paid for by PT NMR, because there was a legal obligation based on the abovementioned point. Can you, as an expert, still remain independent and objective in drawing conclusions in that research?

RSY:
Yes, we are confident, because at the time we were asked we told PT NMR about this matter also, that we will be doing this research as best as we can according to applicable principles in the field of hydrogeology. So whatever the result, we would convey it to PT NMR. So without considering whether the results were favorable or not, we would convey whatever the results are according to scientific principles in the field of hydrogeology. We’ll convey it to PT NMR.

LMPP:
So it means exaclty like the pronunciation of the oath you took earlier before giving your testimony, that you will provide your best opinion according to [your] knowledge?

RSY:
Yes.

LMPP:
Yes, as best as you can?

RSY:
Yes.

LMPP:
So that was under oath, yes?

RSY:
Yes.

LMPP:
And there will be consequences too in case it is not to your best knowledge, but if it follows what PT NMR wants?

RSY:
Yes, I’m aware of that.

LMPP:
So I empasize it again, that this result is not based on what PT NMR wants, but is an objective result or finding…?

RSY:
A very objective result, and we did it without intervention from PT NMR. We did all of it and we conveyed the results.

LMPP:
Alright. I will begin with a question relating to hydrogeology. Perhaps we need [a definition of] hydrogeolgy. The Presiding Judge had also said earlier, we know there’s geology, there’s hydrogeology. So it was said whether we mean groundwater here, or perhaps could you explain what is this hydrogeology, and it is indeed mentioned in this document?

RSY:
Yeah. The field of hydrogeology is a field that studies groundwater or sub-surface water. It requires a background knowledge of geology and hydrology. The field of hydrogeology does study various matters that relate to groundwater.

LMPP:
So various matters that relate to groundwater. So exactly like what the Presiding Judge said earlier, that it is indeed about groundwater here?

RSY:
Correct, groundwater.

LMPP:
So in lay terms, you are an expert of groundwater, if we may call it that?

RSY:
Yes.

LMPP:
The science discipline is hydrogeology.

RSY:
Hydrogeology.

LMPP:
Alright. Earlier you explained that the water quality of Buyat River was good. Is that accurate, or what was the term again, good or what?

RSY:
The quality was below the standard levels prescribed by Government Regulation No.82/2001 about water quality.

J III:
Government Regulation or Ministerial Regulation?

RSY:
About the river, it follows Government Regulation No.82/2001 that provides…

J III:
For river. What about well waters?

RSY:
Drinking water is governed by Ministerial Regulation.

LMPP:
Alright. According to quality standards prescribed by the Government Regulation, where the quality standard is determined as… what was the unit?

RSY:
Milligrams per liter or micrograms per liter.

LMPP:
Microgram per liter. How many micrograms per liter was it?

RSY:
For arsenic, for Class-I water source, as the definition of water source, what is fit for drinking water source and for similar purposes, it is 0.05 milligrams per liter, or 50 micrograms per liter.

LMPP:
50 micrograms per liter. That is Class-I water source?

RSY:
Class-I.

LMPP:
Water source as source for drinking water, or also termed as Class-I. What about Class-II?

RSY:
For Class-II, Class-III and Class-IV, it is for other purposes, for example for irrigation, for water recreation or for animal husbandry. The quality standard for arsenic is 1 milligram per liter.

LMPP:
So it means it’s more…

RSY:
Or 1000 micrograms per liter.

LMPP:
Even higher. How do you say it, higher or lower?

RSY:
More loose.

LMPP:
More loose, yes?

RSY:
Yes.

LMPP:
Alright then, if that’s the case could you show this court in more detail your research with… uh, about that river water you just told us, from the headwaters to the mouth and then what place… and then the second, is there overlap between your research and the one conducted by KLH or the police in this case? Was there overlap between researches?

RSY:
Again, I’d like to show this map. This is a map of the measurements of the river flux and water quality. So when we designed this research we referred to, first of all, the environmental plan or monitoring activity conducted by PT NMR that has done sampling in a number of spots but not as complete as this. And actually what we did here is we determined all segments where there are… all segments of Buyat River, which includes also water that enters into Buyat Bay or coming out of Buyat Bay. Because here, for example, there is a dam in this spot, so there is water flowing out of Buyat River. After we did this… so when we designed it, we designed it as complete as possible, not referring to all the others. But after we did this study, then we received information, for example, that KLH had also taken samples with points that are approximately, uh… only several points, because KLH only took five samples in Buyat Bay. So there was a number of samples that, um, were also included in out sampling points. We also heard the same information about the police after this study. There were several points that are more or less similar to sample points taken by the police. But when we embarked on this, from the beginning we did this on the basis of hydrogeology principles. We did this as thorough as possible, not with the aim to match the points.

LMPP:
Alright. So if you could explain in this court, a number of points were tested, analyzed, to arrive at the conclusion that the quality of Buyat River was far below the standard limits, yes?

RSY:
Yes.

LMPP:
That government regulation, right?

RSY:
In total there are 24 stations from the source down to the river mouth, there are 24. And like I said earlier, including also samples of water entering and draining from Buyat River were also collected, especially… indeed there are several… almost in all stations, we measured the flux, so we obtained a profile about the flux of Buyat River, and from all, there were approximately 20 samples that we took.

LMPP:
So it took 20 samples more or less to be able to… 

RSY:
Yes.

LMPP:
… draw that conclusion?

RSY:
That conclusion.

LMPP:
From 20 samples?

RSY:
Yes.

LMPP:
Alright. So that was in the headwaters, yes?

RSY:
Yes, there.

LMPP:
And how high was the arsenic measured, the measured arsenic? You did measure in the headwaters, right?

RSY:
Yes, in the river mouth here, right before…

LMPP:
Oh, the mouth? 

RSY:
Before going to the mouth, we measured here, there was 0.0087 milligrams per liter.

LMPP:
0.0087...

RSY:
0.0087.

LMPP:
So it means it’s still below…

RSY:
Still far below, because…

LMPP:
… standard limits?

RSY:
Because the quality standard is 0.05.

LMPP:
Could you show that table earlier in that form to make it clear?

RSY:
The graph?

LMPP:
Yes, that one, BRW 24?

RSY:
The 24. This is the mouth, this is the headwaters.

LMPP:
Headwaters.

RSY:
So the limit is for rivers for drinking water quality.

LMPP:
What about the 50 one up there?

RSY:
That one was 50. Meanwhile for irrigation needs and others that is far above. In ppb it is as high as 1000 ppb.

LMPP:
Really?

RSY:
Yes.

LMPP:
And then there was the high ones. It was asked earlier. So the high ones were in what position and due to what once again?

RSY:
Oh, these high one was this spot. This is a spring. If we look at it, the number is 1.4 liters per second for the flux. So that spring, often times along the river we would see water seeping out of the walls. The number is 0.038 micrograms per liter. So it is rather high than the usual [found] in the river body. It occurs in mud stone rocks, a geological term, which means batu lumpur [Ind], mud stone that experiences decay. So the results of our analysis say… we took the samples, the rocks… the rocks are undergoing decay. So we believe that it is a natural flow of groundwater from those mud stones.

LMPP:
What you mean by nature, is it really and truly nature, no human interference on top of that?

RSY:
There’s none, because this is not an area of activity. Geologically it is separate or the rocks are different than the rocks in the area of PT NMR activity.

LMPP:
You mean that area is not an activity area in the field?

RSY:
No, this is not an activity area.

LMPP:
Oh, so not a mining activity area?

RSY:
Not a mining activity area and the rocks are different also. The rock formation is different than the formation in mining area.

LMPP:
Oh, the rock formation is different?

RSY:
Rocks…

LMPP:
Yeah, what you explained earlier, I didn’t quite get it. There were rocks taken and then studied to see if that was the cause?

RSY:
Yes.

LMPP:
What rocks were those at the…

RSY:
There’s a decay, right, a decay of mud stone which we didn’t really analyze microscopically, those rocks. But we, if we are to relate it with the rock samples that we obtained there, there’s a possibility that there will be, whatisit, arsenopyrite minerals containing… 

LMPP:
Oh, that arsenopyrite… that’s the black rock you illustrated on the slide earlier, right?

RSY:
Yes, the one that’s black on the inside. Yes…

LMPP:
Could you show it again? Oh, it’s this one?

RSY:
This is a microscopic photo which we identified. You can see here. This is arsenopyrite mineral. These are other minerals that occur around…

LMPP:
Ah, so this is the finding which is thought to be the cause for the high levels [of arsenic], even though it was still below the standard levels?

RSY:
Even though the results, Sir, were still way below the limits.

LMPP:
So from the results of this research, it can be concluded that the quality of Buyat River is just fine. Meaning, it’s still far below the quality standard limits from the Government Regulation for river water that you mentioned earlier.

RSY:
Yes.

LMPP:
Alright. Expert, I would like to continue… you explained earlier that this research relates to the system and flow pattern, the system and water flow patterns, is that right?

RSY:
That’s correct.

LMPP:
So now, if there is arsenic down below…

RSY:
Yes.

LMPP:
And then there’s water above, will that arsenic also follow the pattern or the water flow?

RSY:
Basically that arsenopyrite mineral already exists in rocks, and if it hasn’t undergone processes, especially oxidation, it will not dissolve in water. And if it has dissolved it would have surely followed the water flow patterns. If it is already in the water it will follow the water flow pattern.

LMPP:
Could it be… uh, was there a study about arsenic occuring below ground in this research and could you show it in this court?

RSY:
Yes, from these rock samples we did identify that there was arsenic spread unevenly in this sediment, which in geological terms we call quarternary sediment. Sediment which is relatively young in geological terms, but in terms of human age it’s very different, because it’s between hundreds of thousands of years up to 1.8 million years ago. So it’s… because this is an area which contains quarternary sediment, which is sediment formed from the decay of older sediments above. Now… this is then carried by the flow of the older river. The flow of this ancient river was then sedimented. Now, what we can analyze from here, this arsenopyrite mineral then decayed in the headwaters and was then carried by the river and deposited in Buyat Village, and the sedimentation was irregular, meaning that it could be random, anywhere. And that is what happened. And the results of well water measurements indicate this uneven distribution of arsenic in the wells.

LMPP:
And this arsenic distribution has nothing to do with human activity, but nature?

RSY:
Naturally.

LMPP:
So what occurs there could be millions of years old?

RSY:
Could be 1 million years old.

MPP:
That’s millions of years?

RSY:
Yes.

LMPP:
Alright. Could you show the slide about people’s, earlier… people’s wells in Buyat Village?

RSY:
Yes.

LMPP:
Now, the round ones are wells, no?

RSY:
Yes. These are people’s wells from where samples were taken, and this color indicates the arsenic content identified in those wells.

LMPP:
So high arsenic content. But there was one there with high content, meaning 0.0…

RSY:
There’s one in red here, very high. The number here is 53 ppb, or 0.053 milligrams per liter. 

LMPP:
So it means below quality standard?

RSY:
It’s already above the quality limits for potable water.

LMPP:
It’s already below the limit for potable water?

RSY:
Uh, it’s above, above the quality limit.

LMPP:
So it is above for drinking water. But the river is still below. Ah, so the question now is, where did this come from? Is it like what you just explained, the past events?

RSY:
Exactly. So we concluded that this came from arsenopyrite contained in the alluvial sediment in Buyat Village, which was previously not exposed, with the digging of wells it was exposed by the walls of the well. It’s true, we cannot see this with bare eyes, because it requires a microscope. And it is this that caused it to be exposed to the air. So it was possible or the possibility is very high that it oxidized. And it is this oxidation process that released arsenic from its chemical bonds, so it was dissolved in water.

LMPP:
So it was exposed by the digging?

RSY:
The digging, the digging of wells.

LMPP:
Those wells. So the arsenic was exposed?

RSY:
Yes.

LMPP:
Alright. And then my question, is the groundwater in Buyat Village related to the river? I mean, is there a relation to the river?

RSY:
Yes.

LMPP:
And what is the relation?

RSY:
So if we look at the pattern of groundwater flow, as such… so on the northern side of Buyat Village there is… so maybe first of all I would like to say that the shallow ground water is very closely related to the river. So water can enter from the river into the groundwater. Because the shallow groundwater is very close to the surface, and it could also be from the shallow groundwater into the river. Now, in the upper parts of the water flow the contact is the river water enters into the groundwater, but in Buyat Village itself the direction of the flow comes from Buyat Village into the river. So it means the groundwater flows into and out of the river.

LMPP:
Oh, so that’s the flow?

RSY:
In Buyat Village, in this part of Buyat Village.

LMPP:
Now, in that picture, where is the position of PT NMR mining activity?

RSY:
PT NMR mine is way up here.

LMPP:
Oh, still way above?

RSY:
Still way above.

LMPP:
So it means there’s no connection with the groundwater in Buyat Village here?

RSY:
Based on our research, no.

LMPP:
No connection.

RSY:
No connection.

LMPP:
So because there is no connection with the groundwater, where PT NMR water is way up there, therefore the arsenic found in people’s wells has nothing to do with PT NMR then, right?

RSY:
You can say that.

LMPP:
Can we say that?

RSY:
Because the source for it is a local source. The arsenopyrite mineral prevalent in the sediments in Buyat Village.

LMPP:
Alright. Thank you, Your Honor. Enough from us.

J III:
Enough, yes? We give it to the Prosecutors. Go ahead, yes? If there’s more, before whatisit… we’ll give the opportunity again. We invite the Prosecutors.

PP1:
Thank you, Your Honor. Our colleague will continue.

PP2:
Alright. Thank you, we’ll continue the questions to the Expert or the Witness, yes? Expert or Witness, you explained earlier that you did your research around July, August 2005/

RSY:
No. Let me correct it, from April to August.

PP2:
Oh, but it was July-August in the slide?

RSY:
Oh yeah, actually it was begun in April with preliminary research, but the field research itself was in July.

PP2:
But the field research was in July 2005?

RSY:
Yes.

PP2:
When you conducted your research, was PT NMR still in doing its mining activities?

RSY:
No. My answer is no.

PP2:
Alright. And then there was a question from the Presiding Judge, and you explained that there could be a connection between PT NMR with the river water or with the river catchment. Is that correct?

RSY:
Yes, theoretically there could be a connection. There might be a connection between the activity and the river water. That is almost certain actually. But then if it is continued with [the question of] whether there is a connection with the groundwater… Now, the only possibility that it may have a connection with the groundwater is through river water.

PP2:
Oh, is that so?

RSY:
Yes, that’s how it is.

PP2:
That makes it all clear to us.

RSY:
Correct.

PP2:
Let’s continue, Sir. Is the arsenic contained in the groundwater or well water, river water, characteristically stable, or could it be affected by a number of factors or certain conditions, Sir?

RSY:
Arsenic contained in the… uh, arsenic dissolved in water is stable and it can only… its condition changes only in certain conditions. For example, it mixes with other materials, for example, it could increase with, whatisit, with… one of the ways is through calcification, for example, so that it’s… or chemical additions which reduce it. But basically arsenic dissolved in water is stable.

PP2:
Basically arsenic…

RSY:
Arsenic dissolved in water is stable.

PP2:
Yes. [Arsenic] dissolved in water is stable. So what are among the factors that could affect the dissolution of arsenic… you said there’s oxidation in your explanation, what are the things that could affect the oxidation process or what could cause oxidation process to take place?

RSY:
Oxidation requires oxygen. Therefore, one of the chances for oxidation to occur is that it has to be exposed to air, because air contains 21% oxygen. So by the exposure of these rocks, a process takes place, there is contact with air, so there is opportunity for oxidation to take place.

PP2:
Alright. What we wanna know from your opinion, do you… or before that we want to ask if you had also studied about mining process itself and what are the things that are produced in a mining process?

RSY:
My field is mining engineering, so I understand mining activity, but I do not understand [what you mean by] that process activity.

PP2:
Yeah, whether a mining activity can also become one of the driving force or a factor that could affect this oxidation process?

RSY:
It could. With excavation the rocks will become exposed or uncovered or laid open to air, making it possible for oxidation to take place.

PP2:
Makes it possible for oxidation.

RSY:
In the mining area itself.

PP2:
With that, could it just be that the arsenic dissolved in water during production or PT NMR’s mining activity… could affect the levels or the content of dissolved arsenic in the river?

RSY:
Could be if the mine water… so the water in the mining area, and then without a control process it is channelled into the river or it flows into the river.

PP2:
So it could happen like that, yes? With the conclusion of the mining process is it also possible that the dissolved arsenic content in the river then drops?

RSY:
In the river, it is water that flows continuously from the headwaters to the mouth of the river, so it would depend on the water input in the headwaters. So that is why river water is very dynamic. It is flowing, so it is not static.

PP2:
My question is, were there any [different] effects [observed] between the closure of mining activities and when mining activities were still in operation?

RSY:
During operation… it could be like so, but I wouldn’t know that because I did not follow it during the operation of the mine.

PP2:
So there is no reference for you in doing a comparative study about… when the activity… during operation? 

RSY:
No.

PP2:
No. Alright. But the possibility for a change could be there.

RSY:
Could be.

PP2:
Alright, thank you, Your Honors.

PP1:
Thank you, Sir, that’d be it from us.

J III:
I see Legal Counsel still has some more. Please.

PS:
Just one question, Your Honor. In the profile taking, the sampling from the source to the mouth of the river, down to the mouth… my question… hold on, hold on, the picture from the headwaters… the other one… go on, go on… the profile that’s most… uh… the map at the end there, in the field observations, is there any connection with the mining area or not? 

RSY:
No, because this is an area that represents, or the river body that represents the part which is not affected by mining activity.

PS:
So you can use that as a control point?

RSY:
Yes.

PS:
The control point area. But your conclusion was that the condition or the heavy metal trend of arsenic, right, mercury was undetectable, but the trend for arsenic both up there and down here is the same?

RSY:
Yes.

PS:
So that, just that, yes. Thank you.

RSY:
Thank you.

J III:
Muthmainah wants to ask something, ha ha ha. I give the opportunity to the Defendant to ask questions as well as a response to the Witness’s testimony
RBN Questions & Comments
RBN:
Thank you Your Honor.

HS:
Terima kasih Yang Mulia.

RBN:
For this Witness I would like to ask a few questions first before I do any conclusion.

HS:
Untuk Saksi ini saya ingin menanyakan beberapa pertanyaan sebelum saya mengambil kesimpulan.

RBN:
And I would like to Judge’s opinion or permission to be able to use some slides to question this Witness.

HS:
Dan saya mohon izin kepada Majelis Hakim yang mulia untuk menggunakan beberapa slide.

J III:
Please.

RBN:
Thank you.

HS:
Terima kasih.

RBN:
First of all I wish to establish the source of the information, and it is from the Indonesian Government Ministry Environment website.

HS:
Pertama saya ingin memastikan sumber informasi ini karena ini berasal dari website KLH seperti bisa dilihat.

RBN:
Okay, next slide.

HS:
Slide berikut.

RBN:
The information that I would show is part of [unclear] and questions this Witness can be found on the Ministry of Environment archive documents posted to the web on 19 October 2004. It is public information.

HS:
Keterangan ini dapat ditemukan pada arsip dokumen yang ditempatkan pada website KLH pada tanggal 19 Oktober.

RBN:
And here is the website location.

HS:
Dan itu lokasi website kami rekam di atas.

RBN:
Next slide please.

HS:
Slide berikut.
RBN:
The document, if you download from this website, is titled “Laporan Analisis Kualitas Lingkungan di Teluk Buyat dan Teluk Totok” dated 14 October 2004”.

HS:
Dokumen ini bisa diturunkan dari di download dari website ini dan inilah ada….

[Recording stopped]

HS:
Tuntas di Teluk Buyat dan Teluk Totok tertanggal 14 Oktober 2004.

[Recording interrupted]

RBN:
It shows the result of KLH Integrated Team Sampling Result of Buyat River.  It is interesting to know that five of the sampling locations are the same as used in your presentation. As you can see 1, 2, 3, 4, 5, there. 5 of your 20 are the same location.

HS:
Pada lampiran 3 ini ditunjukkan hasil-hasil pengambilan sampel dari Tim Terpadu KLH mengenai hasil sampling Teluk Buyat, adalah menarik untuk dicatat di sini bahwa 5 diantara lokasi pengambilan sampel adalah sama dengan lokasi yang digunakan oleh Tim Saksi Ahli.

RBN:
Next slide please.

HS:
Slide berikut.

RBN:
In this attachment 3.2. this report also shows us the same sample result for mercury, your team location and your team, and all are below the detection limit of the KLH of 0.005 mg per liter.

HS:
Pada lampiran 3.2. laporan ini juga menunjukkan hasil-hasil sampling untuk merkuri dimana lokasi pengambilan sampel adalah sama dengan yang digunakan oleh Tim Ahli Saudara dan hasilnya semua berada di bawah batas deteksi sebesar 0,005 mg per liter.

RBN:
Next slide please.

HS:
Slide berikutnya.

RBN:
I wish you to look at and compare your result from your 2005 samplings. Even though your detection limits are much lower, as you can see, the results are similar to data of the KLH Team. Is that correct?
HS:
Saya ingin Saudara melihat dan membandingkan hasil-hasil dari pengambilan sampel Saudara pada tahun 2005, meskipun batas deteksi lebih rendah maka apakah hasil-hasil ini sama atau serupa dengan yang didapat oleh Tim Terpadu KLH apakah benar demikian?

RSY:
Yes, I think there is an indication of the similarity in the value.

HS:
Yes, there is similar indication of what we have.
RBN:
Ok, I also found it and interested that the Police use 3 of the same locations. This location right at the turn by the bridge and then up on the top end as their sample location also. Now I wish you to look at the ALS sample split taken by the police and ask you, are they similar to your readings?

HS:
Saya juga menganggap penting untuk dicatat bahwa sampel polisi dalam BAP menggunakan 3 dari 5 lokasi yang sama dalam tahun 2004, saya ingin eh saya mohon Saudara membandingkan hasil-hasil Saudara dengan hasil-hasil split sampel dari polisi yang dilakukan oleh Lab ALS di Bogor tahun 2004, apakah hasilnya sama?

RSY:
Yes, the results indicate a similarity.

HS:
Yes, there is similarity in the results.

RBN:
Finally I would like to ask you to compare the result from the National Police Lab from the same 3 sample locations. Are they the same results?

HS:
Akhirnya saya minta Saudara membandingkan hasil-hasil dari Laboratorium Polisi, dari lokasi pengambilan yang sama, apakah hasilnya sama?

RSY:
No, they are much higher than the others.

HS:
No it isn’t, they much higher.

RBN:
Okay. Is it logical that the diffrences between the bridges in Buyat and the mouth of river would be this much different?

HS:
Pertanyaan saya apakah logis bahwa perbedaan antara hasil sampel yang diambil di jembatan dan di mulut sungai di Buyat Pantai sedemikian besar perbedaannya?

RSY:
May I ask for a confirmation. The one on the bridge is SP4?

HS:
Yes.

RSY:
And the one on the mouth of the river is SP(?

HS:
Yes.

RSY:
If that’s the case, that could only happen in case there’s a very large influx of water into Buyat River.

HS:
I presumed that it will happen if there is large amount of… uh, volume of water.

RBN:
Ok, thank you next slide please.

HS:
Terima kasih, slide berikutnya.

RBN:
Again please, now let’s compare arsenic… uh, notice your data is similar when compared to KLH 2004 and there is a very slight downward trend when compared to the upstream samples of the mine to the mouth of the river. Is this correct that you see a trend of actual reduction on both of these? Please.

HS:
Sekarang mari kita bandingkan arsen, perhatikan data Saudara adalah sama apabila dibandingkan dengan data KLH 2004 dan terdapat suatu tren atau kecenderungan dimana nilainya agak menurun apabila membandingkan sampel pada hulu di atas tambang eh di atas tambang menurun pada sampel pada mulut Sungai Buyat, apakah tren ini benar?

RSY:
Yes, there is a trend that actually has a very slight change.

HS:
Its only very small indication.

RBN:
Okay. On the next one now I wish you compare the result from the police split analysis by ALS. Are these trends and results roughly the same?

HS:
Sekarang saya ingin membandingkan hasil-hasil dari split sampel yang dianalisa oleh ALS dari Polisi apakah kecenderungannya tetap sama?

RSY:
Yes.

HS:
Yes.

RSY:
They look similar.

HS:
They’re similar.

RBN:
Next slide.

HS:
Slide berikut.

RBN:
Now lets look at the Police result from the BAP. Are these results the same and does the high to low and back to high trend. Is that logical?

HS:
Nah mari sekarang kita lihat hasil-hasil polisi dari BAP dan kita lihat apakah hasil-hasil sama dan apakah kecenderungan atau tren, show it again please, tinggi menuju rendah menuju tinggi kembali merupakan suatu tren yang logis?

RSY:
For the Buyat River flow it is illogical, unless there is additional input of arsenic that is very great past the Buyat Village bridge.

HS:
This is not logic unless for the River Buyat there is an additional input of arsen and high quantities after the break.

RBN:
I also need to call to your attention and the court’s, that the scale of these graphs compared with these graph are not the same. For the police’s the sample results are so different. Like over a 1000% different.

HS:
Saya juga ingin agar diperhatikan oleh Saudara Ahli dan juga oleh sidang yang mulia bahwa skala dari grafik tidak sama dengan skala bagi grafik polisi karena hasil-hasil sampel begitu berbeda lebih dari 1000%.

RBN:
Ok, next slide please. And again now, one moment please.

HS:
Sekarang grafik menggunakan [tidak jelas].

RBN:
On this slide the scales are actually the same so that you can really look to compare the differences. There are major differences between the BAP information and the other laboratories. Is this correct?

HS:
Pada slide ini skala adalah sama untuk merkuri terdapat perbedaan utama antara informasi BAP dengan hasil laboratorium lain yang begitu besar, apakah ini benar?

RSY:
Certainly this is a very large difference, so we can guess that there must have been some sort of an error, of which I can’t tell exactly what the cause was. But there’s a great contrast between the results of the water quality analysis performed by several… from the results of several studies with the police sampling results.

HS:
Yes, I see there is a large diffrences that must be a mistake but I can not explain why that mistake occured.

RBN:
Ok, next slide please.

HS:
Slide berikutnya.

RBN:
On this slide the scales are again the same for… uh, it’s that last slide. Yeah,  there, for arsenic?

HS:
Untuk arsenik.

RBN:
Okay, the same major difference exists between the three different samplings and three laboratories and the police BAP. Is this correct?

HS:
Sekali lagi di sini perbedaan yang sama terdapat antara ketiga laboratorium dengan hasil dari BAP polisi, apakah ini benar?

RSY:
Yes, this difference is very obvious in the…

HS:
Yes, I can see the large differential.

RBN:
Thank you. There is no further question.

HS:
Terima kasih itu pertanyaan-pertanyaan saya, you want to have the…

RBN:
I accept this Witness’ testimony in its entirety.

HS:
Saya terima kesaksian ini secara keseluruhan.

RBN:
This Expert along with other team members from reputable institutions testified that Buyat River conforms to water quality standards, and was not contaminated with PT NMR operations. In fact his time measurements were almost identical to those reported by the Minister of Environment in October 2004, as well as the split samples taken by the police in July 2004, but analyzed by ALS Laboratories. It is obvious, however, that these three independent samplings did not match the report to the BAP by the police laboratories. In fact, when comparing these three independent sampling result with results contained in the BAP [unclear] over 1000% was discovered.

HS:
Saksi ini bersama dengan anggota-anggota tim lainnya yang berasal dari lembaga-lembaga yang bereputasi memberikan kesaksian bahwa air Sunga Buyat memenuhi standar kualitas dan tidak tercemar oleh kegiatan-kegiatan PT NMR dan kenyataannya hasil pengukuran timnya hampir identik dengan yang telah dilaporkan oleh Menteri Lingkungan Hidup dalam bulan Oktober 2004.  Maupun dengan hasil split sampel yang diambil oleh polisi pada bulan Juli 2004 dan yang telah dianalisa laboratorium ALS di Bogor, meskipun demikian jelas terlihat bahwa ketiga hasil pengambilan sampel ini tidak sesuai dengan apa yang telah dilaporkan dalam BAP oleh laboratorium polisi, apabila dilakukan pembandingan antara ketiga hasil sampel yang mandiri itu dengan hasil-hasil yang dinyatakan dalam BAP maka akan terlihat suatu perbedaan yang lebih dari 1000%.

RBN:
The same expert team also studied the shallow ground water in Buyat Village and found that arsenic in the water came from arsenopyrites in the rocks.  They discovered and positively identified, this a natural occuring minerals completely unrelated to PT NMR operations.

HS:
Tim ahli yang sama juga telah meneliti air tanah dangkal di Desa Buyat dan mendapatkan bahwa arsenik dalam air berasal dari bahan bebatuan mineral arsenofirit yang telah mereka temukan dan identifikasikan dengan positif, arsenofirit ini merupakan suatu mineral alam yang sama sekali tidak ada kaitannya dengan kegiatan-kegiatan PT NMR.

RBN:
Thank you, thank you Your Honor.

HS:
Terima kasih, terima kasih Yang Mulia.
J III:
So that was the response from the Defendant to your testimony. So I think for the time being your testimony is finished for today. Please.

RSY:
Thank you.

J III:
Your ID card. We ask the Legal Counsel, are there any more witnesses today for us to examine?

LMPP:
Your Honor, for today we only brought two witnesses.

J III:
Yes. Do you still need witnesses for the next hearing or is it enough till here?

LMPP:
There’s still more that we have prepared and kindly have them examined, Your Honor.

J III:
Just so that we do something with the speed, yes?

LMPP:
Alright.

J III:
So we can...

LMPP:
Alright.

J III:
How long has this taken already, yeah?

LMPP:
Alright.

J III:
Will the Defendant please come forward. So today there were only two witnesses presented by the Legal Counsel for the Defendant. So we could finish today’s hearing before Friday prayers. Usually we finish after Friday prayers, yes? So for the following hearings we’d still give the opportunity on Fridays to finish off the remaining witnesses presented by the Legal Counsel so we can move on to the examination of the Defendant, you see. Because we estimate that it would take only one day to examine the Defendant, yes. One whole day, yes, without mixing. And then about that request, we’ll study it first. We could possibly… or maybe after this, the witnesses, whatisit, we will order the Prosecutors… but for the time being we’re not quite there yet, yes, for witness Masnellyarti, maybe we would order the Prosecution. In the meantime the, uh… similarly for other witnesses, James Paulus and that Madame earlier, maybe we will… uh, we will determine the day. Because we’re like… uh, we don’t know, after this week, how many witnesses are still to be presented, yeah? So if we see there’s an opportunity, we will, whatisit, we will order that Masnellyarti be presented, right? But as far as this week, we don’t know if there are two or three that are yet to be presented by the Legal Counsel. So we will look for a good opportunity. We could summon… so for the time being we still provide the opportunity for remaining witnesses, so we could, how do you say, right?

PS:
Alright, Your Honor, to anticipate it earlier we have submitted our request. As far as the time, we’ll leave it up to the Panel to consider. But in any case we have submitted our request orally in advance. If required in writing we will put it forward in this hearing, just like in other criminal hearings, that if verbally, orally, something was said that conflicts other testimonies, especially the one from Puslabfor, we have heard that [the witness] always refused to provide testimony for not being in the field. For that reason, Your Honor, we would very much beg that the Panel considers to bring the verbal witness who signed the sampling dossier and one Labfor officer who witnessed the sampling used as a material in the examination in Puslabfor in this case, as early as possible. We submit our request as a consideratiohn at…

J III:
Please, just go ahead and submit it in writing for us to consider. But still, at this point the Panel thinks that we just finish [with existing witnesses] and leave that for the last hearings. About the investigators who did the verbal and to check Masnellyarti. The request has been received, yes? But since we cannot yet guess, during this week, whether there’s going to be three or two witnesses. So if it is considered a waste of time… it’s possible to come… but if indeed it is considered very important to cross check or whatever the term is, confront her again, we will… in order to get the best truth, right? So still, this week some more witnesses will be presented by, whowasit, and while we wait for the written request about the verbal [witness], this court is adjourned for a week to give the opportunity for the Defendant’s Legal Counsel to present its remaining witnesses. Session is closed.

[The gavel is struck]
� EMBED MSPhotoEd.3  ���





� EMBED MSPhotoEd.3  ���








1079
1858

[image: image24.png]Prof, Dr. Safr Nugraha, SH L



[image: image25.png]o 3

Dr. Ir. Rudy Sayoga Gautama



_1217826368.bin

_1217826693.bin

